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THE  LIMITATIONS  OF  THE  POWER  OF  A 
STATE  UNDER  A  RESERVED  RIGHT  TO 
AMEND  OR  REPEAL  CHARTERS  OF  INCOR- 
PORATION. 

iNTftODUCrotT. 

Says  Mr.  Justice  Cooley  in  his  ''  Constitutional  Limita- 
tions** (7th  ed.,  page  394,  note  i) :  '*  Respecting  the  power 
to  amend  or  repeal  corporate  grants,  some  troublesome 
questions  are  likely  to  arise  which  have  only  as  yet  been 
hinted  at  in  the  decided  cascf.** 

Minds  less  acute  than  that  of  Judge  Cooley  have  not  been 
as  quick  to  perceive  the  possibility  of  such  questu>ns — subtle 
in  their  nature,  profound  in  the  legal  problems  which  thqr 
involve,  and  of  far-reaching  importance  in  determining  the 
relation  of  corporations  to  the  state,  and  of  the  stockholders 
in  corporations  to  one  another  and  to  third  persons.  There 
is  probably  no  subject  in  the  history  of  our  constitutional 
jurisprudence  which  has  been  less  satisfactorily  discussed 
than  this,  both  by  text-book  writers  and  by  the  courts  of  the 
land.  Even  the  Supreme  Court  of  the  United  States  has 
either  failed  utterly  to  recognize  the  existence  of  the  prob* 
lem,  or  has  glossed  it  over  with  observations  of  "  glittering 
generality**  that  do  not  satisfy,  with  but  little  sustained 
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attempt  to  analyze  tlie  logical  and  historical  principles  in* 
volvedy  and  with  an  arrival  at  conclusions  thai  are  ap- 
parently fallacious  and.  in  their  consequences^  unjust 

In  order  properly  to  understand  the  questions  involved 
and  the  principles  upon  which  their  solution  depends^  it  is 
peculiarly  necessary  to  recall  the  historical  origin  of  the 
clauses  in  the  constitutions  and  statutes  of  the  states  by 
which  they  reserve  to  themselves  the  right  to  annul,  alter, 
or  amend  charters  granted  by  them.  It  was,  of  course^ 
the  Dartmouth  College  Case '  that  first  enunciated  the  doe* 
trine  that  the  charter  of  a  corporation  constitutes  a  con- 
tract between  the  state  and  the  incorporators,  and  there* 
fore  that  any  material  alteration  of  such  charter  by  the 
state  is  a  law  impairing  the  obligation  of  a  contract  within 
the  meaning  of  tliat  phrase  in  Art  I.  Sec  lO^  off  the 
Federal  Constitution.  I  say  that  the  doctrine  was  first  prom- 
ulgated in  the  Dartmouth  College  Case,  although  it  miglit 
be  more  correct  to  state  that  the  basic  principle  of  that  de- 
cision had  been  anticipated  in  two  earlier  cases, — ^vid^ 
Fletcher  v.  Peck,  6  Cranch,  87  (1806),  and  Tenet  ▼.  Tay- 
lor, 9  Cranch,  43  ( 1815), — in  which  it  was  held  that  a  grant 
of  lands  by  the  state  constitutes  a  contract  between  the 
state  and  the  grantee,  and  that  any  legislative  act  in  dero* 
gation  of  such  grant  is  invalid  as  an  impairment  off  the 
obligation  of  such  contract 

It  would  be  highly  academic  to  point  out,  what  seems  to 
have  been  the  since  prevailing  opinion  of  the  profession, 
that  the  reasoning  in  the  Dartmouth  College  Case  did  not 
justify  the  decision,  which  was  alike  illogical  and  inex- 
pedient. Tliere  is  but  little  doubt  that,  had  the  fourteenth 
amendment  then  formed  a  part  of  the  Constitution,  Chief- 
Justice  Marshall  would  have  sought  protection  for  corpora- 
tions under  that  amendment,  rather  than  under  the  clause 
forbidding  states  to  impair  the  obligation  of  contracts.'    It 

'  Dartmouth  College  v.  Woodward,  4  >Vheatoii,  <i8  (1819). 

•  In  his  concurring  opinion  in  Fletcher  v.  Peek,  supra,  Mr.  Jnstkt 
Johnson  refused  to  base  his  opinion  on  the  impairment  of  obligatioa  of 
contracts  clause,  and  rested  his  decision  that  a  sUte  does  not  potscst 
the  power  of  revoking  its  own  grants  **  on  a  general  principle^  on  -the 
reason  and  nature  of  things,  a  principle  which  will  impose  laws  erea  oa 
the  Deity." 
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has  proved  easy  for  theorists  to  point  out  that  there  is  no 
obligation  remaining  in  an  executed  contract,  and  that  in- 
dividuals and  the  state  owe  no  duty  in  respect  to  property 
granted  by  them  other  than  that  which  they  owe  to  all 
property  of  other  persons;  and  that  a  gift  completely  exe* 
cuted  is  irrevocable,  not  because  of  the  obligation  of  any 
contract,  but  because  of  the  owner's  general  property  rights 
as  against  the  world.*  To  sa>.  as  was  said  in  Fletcher  r. 
Peck^  supra,  that  ''  a  grant  in  its  own  nature  amounts  to 
an  extinguishment  of  the  right  of  the  grantor,  and  implies 
a  contract  not  to  reassert  that  right,**  is  no  more  correct 
in  putting  this  undoubted  legal  obligation  upon  a  contrac- 
tual basis,  than  to  say  that  there  exists  an  implied  contract 
that  A  shall  not  commit  assault  and  battery  upon  B,  or  that 
A  shall  not  steal  B's  property,  and  thus  to  reduce  all  rights 
of  property  and  of  immunity  from  torts  to  a  contractual 
relation.  It  has  also  been  generally  accepted  as  true  tha^  as 
argued  by  Attorney-General  Wirt,  it  was  the  inviolability  of 
private  contracts,  and  of  private  rights  acquired  under  them^ 
and  not  grants  of  franchises  by  the  state,  which  was  iti- 
tended  to  be  protected  by  the  G>nstitution.  But  however 
this  may  be,  the  Dartmouth  College  Case  is  imbedded  too 
firmly  in  American  jurisprudence  to  be  questioned  other 
than  for  purposes  of  intellectual  amusement  **  That  an  act 
of  incorporation  is  a  contract  between  the  state  and  the 
stockholders  is  held  for  settled  law  by  the  Federal  courts 
and  by  every  court  in  the  Union,'*  says  Kir.  Justice  Blade 
in  Bank  of  Pennsylvania  v.  The  Commomvealth^  19  Pa.  St 
151  (1852).  ''All  the  cases  are  saturated  with  this  doc- 
trine. It  is  sustained,  not  by  a  current,  but  by  a  torrent  off 
authorities.  No  judge  who  has  a  decent  respect  for  tfie 
prindple  of  stare  decisis — that  great  principle  which  is  tfie 
sheet-anchor  of  our  jurisprudence— <an  deny  that  it  is  im- 
movably established.'*  ^    It  is  proposed  in  the  course  of  this 

*  See  article  by  Judge  Seymour  D.  Thompson,  26  Amer.  L.  Rev.  169 

(1892). 

*Ohio  is  the  only  state  which  repudiated  for  a  time  the  Dartmouth 
College  doctrine:  DcBoti  v.  Ohio  Life  Insurance  Co.,  i  Ohio  St.  56J 
(1S53)  (reversed  in  16  How.  416)  ;  Mechanic/  and  Trader/  Bank  v. 
DeBolt,  ibid,  591  (re\*ersed  in  18  How.  j8o) ;  Knoup  v.  Piqua  Bank, 
ibid.  603  (reversed  in  16  How.  369) ;   Toledo  Bank  v.  Bond,  ibid.  6sa 
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paper  to  point  out  a  ground  up.^n  which,  in  the  writer*! 
opinion,  the  Dartmouth  College  decision  should  have  beca 
placed,  and  which  (if,  when  ex:aiined,  it  shall  be  foood 
impregnaMe)  will  afford  the  basis  upon  which  it  is  intended 
to  solve  the  problems  under  discussion  in  this  paper. 

It  is  said  that  the  decision  in  the  Dartmouth  College  Case 
caused  much  excitement  throughout  the  country — ^an  ex- 
citement which,  after  permeating  bench  and  bar,  spread 
among  the  community  at  large,  and  led  to  a  growing  on- 
easiness  that  corporations  were  to  be  the  Frankensteins  of 
their  creators,  and  that  the  condition  was  one  the  only 
remedy  for  which  could  be  secured  by  an  amendment  to  the 
Federal  Constitution.  The  courts  were  themselves  keenly 
alive  to  the  dangers  of  the  situaticd,  and  the  history  of  oar 
jurisprudence  from  that  time  to  this  has  been  the  record  of 
the  placing  of  limitations  of  more  or  less  sdiolastic  refine- 
ment upon  the  doctrine  of  the  Daitmouth  College  Case;  so 
that  the  effect  of  that  decision  is  upon  the  history  rather 
than  the  current  or  future  development  of  our  corporate  in* 
stitutions.  Thus  it  has  been  held  tliat  the  contract  spclan 
of  in  the  Dartmouth  College  Case  does  not  arise  until  the 
charter  has  been  accepted  by  the  corporation,  and  that  until 
such  acceptance  the  legislature  may  alter,  amend,  or  revoke 
the  charter.^  It  has  also  been  held  that,  since  the  dednon 
in  the  Dartmouth  College  Case  proceeds  on  the  theory  of  a 
consideration  given  by  the  incorporators  in  incorporating. 
there  is,  generally  speaking,  no  consideration  for  privi- 
leges and  exemptions  granted  by  the  state  subsequently 
to  the  initial  incorporation,  and  therefore  such  privileges 
and  exemptions  may  be  recalled  or  restricted.*  Licenses 
have  been  distinguished,  with  more  or  less  questionable 
propriety,  from  grants  of  corporate  franchises,  and  the 
right  to  revoke  such  licenses  has  leen  saved  to  the  states 


*  State  V.  DaivsoH,  i6  Ind.  40  (1861);  Bank  r.  Richardson,  I  Me 
79  (1820);  Resents  V.  U'iUiams,  9  Gill  and  J.  (Md.)  3^  (i8j8); 
Pear  sail  v.  Railroad  Co.,  161  U.  S.  646  (1^). 

•Christ  Church  v.  Pliiladetthia,  24  How.  joo  (i86o>;  PhOadelpkim 
and  Cray's  Ferry  Co.'s  Aft^al,  102  Pa.  St  123  (1883);  Tucker  v. 
Ferguson,  22  Wall.  527  ( 1874) ;  Railroad  Co,  v.  Supervisors,  93  U.  S. 
59$  (1876). 
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bjr  judicial  decision  from  llic  wreckage  of  their  power  under 
the  Dartmouth  G>nege  Case.'  So  likewise  the  diarters  of 
municipal  corporations  have  been  declared  to  be  grants  or 
delegations  of  governmental  powers  for  public  purposes^  and 
not  contracts  between  the  states  and  the  municipalities  whidi 
cannot  be  revoked  or  repealed.*  The  doctrine  of  the  tnaKeiH 
ability  of  the  riglit  of  eminent  domain  *  and  o(  the  police 
power  '*  brougitt  back  to  the  states  a  large  and  important 
part  of  their  control  over  corporations,  and  the  courts  have 
justified  such  a  vast  anxnint  of  legislation  as  a  proper  exer- 
cise of  the  states*  police  power  that  tlie  formuh  ''Sahis 
populi  suprema  lex**  has  been  found  an  almost  never-failing 
offset  to  the  inconvenience  of  the  Dartmouth  College  Case 
restrictions.  But  where  it  has  failed,  and  where  its  limita- 
tions as  defined  bjr  Mr.  Justice  Bradley  in  Beer  Co.  ▼•  Uasta- 
chuseiis,  97  U.  S.  25  ( 1877)— viz.,  that  it  "  extends  to  the 
protection  of  the  lives,  health,  and  property  of  the  citizens, 
and  to  the  preservation  of  good  order  and  the  public  morals** 
— have  become  irksome,  the  courts  have  stepped  wholly  be- 
yond the  doctrine  of  the  police  power,  and  have  invoked 
the  broader,  vaguer,  and  consequently  more  convenient  prin- 
ciple that  **  the  condition  is  implied  in  eveiy  grant  of  cor- 
porate existence  that  the  corporation  shall  be  subject  to 
such  reasonable  regubtions  in  respect  to  the  general  con- 
duct of  its  affairs  as  the  legislature  may,  from  time  to  time, 
prescribe;  which  do  not  materially  interfere  with  or  ob- 

^Catdtr  V.  JCanty  71  Mast.  S97  (1856);  Si^me  ▼.  Mississippi.  101 
U.  S.  814  (1879).  These  cases  are  nstMy,  bat  mm  alwayi;  explkaUe 
under  the  theory  of  an  implied  resenralion  of  the  police  power. 

*  Crook  T.  People,  106  111.  937  (1883) :  Demorest  r.  Xfayoe  of  Nem 
York,  74  N.  y.  161  (1878) :  PhiUdelpkio  t.  Fos.  6«  Pa.  St.  169  (i^To) ; 
Covington  v.  Kentueky,  173  U.  S.  ^1  (18^). 


*  IVesi  Point  Bridge  Co.  v.  Dix,  6  How.  S07  (18^) ;  Hyde  FoHt  v. 

akwoods  Cemetery  Assoeiotion,  110  ID.  141  (t886). 

^BefT  Co,  V.  Massachusetts,  97  if.  S.  25  (1877);  Fertilidng  Co,  v. 


Hyde  Park,  97  U.  S.  650  (1878)  ;  Butcher f  Union  Slaughter-house  Co. 
▼.  Crescent  City  Ltve-Stock  Landing  Co.,  ill  U.  S.  746  (1883).  The 
taxing  power,  unlike  the  right  of  eminent  domain  and  the  police  fcmtr, 
may  be  aliened,  and  an  exemption  from  taxation,  givrn  for  a  considera* 
tion,  is  irrevocable  by  the  state,  where  there  is  no  reservation  of  the 
right  to  alter  or  amend  the  charter.  Nrw  Jersey  r.  Wilson,  j  Cranch. 
164  (1813);  Pacific  Railroad  Co.  r.  Maguift,  20  Wall.  36  (1873); 
Northwestern  University  r.  People,  99  U.  ^  J09  C1878). 
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Struct  the  substantial  enjoyment  of  the  privileges  the  stale 
has  granted,  and  serve  only  to  secure  the  ends  for  whidi 
the  coq)oratton  was  created."  *^ 

But  by  far  the  most  sweeping  and  comprdiensive  diangc 
in  the  status  of  this  question  has  been  wrought  by  those  pro- 
visions  which  have  been  inserted  in  the  general  statutes  or 
in  the  constitutions  of  most  of  the  states,  by  which  the  power 
is  reserved  to  the  state  to  alter,  amend,  revoke^  anmilt  or 
repeal  all  charters  of  incorporation  subsequently  granted  If 
the  state,  whether  the  incorporation  take  place  under  spcdai 
acts  or  under  the  provisions  of  general  laws.  These  pio> 
visions  for  the  most  part  antedated  the  promulgation  of  the 
police  power  and  the  other  limiting  doctrines  above 
tioned.  The  credit  for  their  origin  is  usually 
pressly  given  in  some  of  the  deci^ons  of  the  SufH^eme  Court 
— ^to  Mr.  Justice  Story,  who  is  supposed  to  have  been  the 
first  to  suggest  them,  and  with  the  view  to  furnish  a  method 
of  evading  the  effect  of  the  Dartmouth  College  Case  de- 
cision. Judge  Story  says  on  page  675  of  the  repent  of  the 
case  in  4  Wheaton,  in  speaking  of  the  law  as  it  existed  m 
England,  that  *'  when  a  private  eleemosynary  oorporatioii 
is  thus  created  by  tlie  charter  of  the  Crown,  it  is  subject  to 
no  other  control  on  the  part  of  the  Crown  than  what  is 
expressly  or  implicitly  reserved  by  the  charter  itself.    UnUss 

**  Chicago  Life  Insurance  Co.  r.  Needles,  113  U.  S.  574  (1884);  HiM 
V.  Merchant f  Mutual  Insurance  Co.,  134  U.  S.  51S  (i{89);  LomUvilU 
and  Nashville  Railroad  Co.  v.  Kentucky,  161  U.  S.  6n  (i89S)-  la  tht 
last-named  case  the  court,  per  Mr.  Justice  Brown»  said:  **  While  tiie 
police  power  has  been  most  frequently  exercised  with  respect  to  nattcrt 
which  concern  the  public  health,  safety,  or  morals,  we  have  frequcntlf 
held  that  corporations  engaged  in  a  public  service  are  subject  to  legit- 
lative  control,  so  far  as  it  t>ecomes  necessary  for  the  protectioo  of  tht 
public  interests."  In  addition  to  the  examples  given  in  the  text  of 
limitations  on  the  Dartmouth  College  Case  decision  may  be  mentioned 
also  the  case  of  Beers  v.  Arkansas,  20  How.  527  (1857),  in  which  k 
was  held  that  the  state  cannot  bargain  away  its  right  to  exemption  irom 
being  sued  against  its  will,  and  the  important  ^  Granger  Case^**  be- 
ginning with  Munn  v.  Illinois,  94  U.  S.  1 13  (i8;6).  These  cases»  hold- 
ing that  the  state  has  the  right  to  regulate  rates  and  tolls  charged  If 
corporations  engaged  in  business  of  a  public  or  quasi-public  nature;  are 
not  to  be  classified  as  instances  of  the  exercise  of  the  police  power. 
Thus  it  has  been  held  that  this  reserved  right  may,  by  express  lanpsagt 
and  clear  intent,  be  irrevocably  bartered  away  bjr  the  state,  which  is  net 
true  of  any  phase  of  the  state  s  police  power.  See  Ptngree  v.  Mtekig^ 
Central  Railroad  Co,,  1 18  Mich.  314  (i8g8),  and  cases  there  i — ^ 
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a  power  he  reserved  for  this  purpose^  the  Crown  cannot,  in 
virtue  of  its  prerogative^  without  the  consent  of  the  corpon* 
tion,  alter  or  amend  its  charter,  or  devest  the  corporacioo  of 
any  of  its  franchises,  or  add  to  them,  or  add  to  or  diminish 
the  number  of  the  trustees,  or  remove  any  of  the  memben^ 
or  change  or  control  the  administration  of  the  charity,  or 
compel  the  corporation  to  receive  a  new  charter/'  Aiid  oo 
page  712  he  says:  **  In  my  judgment  it  is  perfectly  dear 
that  any  act  of  a  legislature  which  takes  away  any  powers 
or  franchises  vested  by  its  charter  in  a  private  corporation 
or  its  corporate  officers,  or  which  restrains  or  controls  the 
legitimate  exercise  of  them,  or  transfers  them  to  other  per- 
sons,  without  its  assent,  is  a  violation  of  the  obligations  of 
that  charter.  //  the  legislature  mean  to  claim  suck  am 
authority,  it  must  be  reserved  in  the  grant.** 

Mr.  Justice  Story  was  not  the  first,  however,  to  suggest 
the  reservation  in  charters  of  a  power  to  revoke  or  amend 
them.  He  himself  cites  the  case  of  IVales  v.  Stetson^  2  MasSb 
143  (1806),  in  which  Chief-Justice  Parsons  said  that  ''the 
rights  legally  vested  m  this,  or  in  any  corporation,  cannot  be 
controlled  or  destroyed  by  any  subsequent  statute,  unless  a 
power  for  that  purpose  be  rcscnxd  to  the  legislature  in  the 
act  of  incorporation.**  Indeed,  as  early  as  September  15, 
1784,  the  legislature  of  Pennsylvania  passed  an  act  incor- 
porating a  school  at  Germantown,  which  act  provided  that 
the  constitution  of  the  school  should  not  be  altered  other- 
wise **  than  by  an  act  of  the  legislature  of  this  state,"  whadi 
clause  was  held,  in  Commonwealth  v.  Bonsall,  3  Wharton 
(Pa.),  559  (1838),  to  be  the  reservation  of  a  power  in  the 
legislature  to  alter  or  repeal  the  charter.  On  January  15, 
1802,  Jefferson  College  was  incorporated  with  a  similtf 
provision,  which  was  construed  in  the  same  manner  by  the 
Supreme  Court  of  the  state  in  Houston  v.  Jefferson  Col- 
f^g^p  ^Z  P^  St.  428  (1869).  In  1809  Massachusetts,  fol- 
lowing the  suggestion  made  in  IVales  v.  Stetson,  supra^ 
reserved  such  a  power  in  an  act  providing  for  the  incorpora- 
tion of  manufacturing  companies.*' 

*  P^per  hf  Andrew  Allison  before  American  Bar  Association,  itt4» 
voL  vn,  page  241* 
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After  the  decision  in  the  Dartmouth  G)llege  Case  llie- 
states,  alarmedp  as  we  have  seen,  by  the  (ear  that  coqx>ra- 
lions  were  thereby  placed  beyond  the  pale  of  legislative  con- 
trol, were  quick  to  avail  themselves  of  the  possibility  of 
relief  held  out  in  a  reservation  of  the  right  to  repeal  or 
amend  the  charters  which  they  might  grant    The  Dart- 
mouth College  Case  was  decided  in  February,  1819^  and  as 
early  as  the  following  June  the  state  of  Rhode  Idand*  in 
iiKorporaling  the  Savings  Bank  of  Newport,  the  Gnnber- 
land  Literary  Society,  and  the  Seventh  Day  Baptist  Chufch 
of  Girist  in  Hopkinton.  reserved  in  each  of  these  diartcrs 
the  power  to  amend  or  repeaL"    Indeed,  while  the  Dart- 
mouth College  deci^on  was  still  being  held  under  advise* 
ment.  the  state  of  Ohio,  in  re-incorporating  the  Gndmiati 
College,  inserted  in  the  charter  such  a  reserved  power.**    A 
similar  provision  is  found  in  a  New  York  charter  in  182V* 
and  in  the  general  corporation  act  of  that  state  of  December, 
1827  ( I  R.  S.  599),  it  was  expressly  provided  that  charters 
of  all  corporations  thereafter  granted  by  the  l^gisbture 
should  be  subject  to  alteration,  suspension,  and  rqieal  in 
the  discretion  of  the  legislature,  and  this  reserved  power  was 
sustained  by  the  court  in  McLaren  v.  PenningHon^  I  Fa^*s 
Ch.  Rep.  (N.  Y.)  102  (1828),  Chancellor  Walworth  point- 
ing out  that  it  was  not  a  condition  repugnant  to  the  grant, 
but  only  a  limitation  of  the  grant    At  first  these  reserved 
power  clauses  were  embodied  by  the  states  sporadically  in 
individual  charters,  afterwards  they  were  adopted  in  acts 
providing  for  the  incorporation  of  banks  and  railroad  com- 
panics,  but  subject  to  modifying  or  neutralizing  condition^ 
as  public  policy  demanded  costly  works  of  internal  improve^ 
ment  to  be  undertaken  by  private  corporations;   then  they 
were  attached  to  the  general  corporation  laws  of  the  state, 
and  finally  passed,  in  many  instances,  into  the  constitution, 
becoming  thus  a  permanent  and  organic  check  upon  the 
power  of  the  legislature  to  grant  irrevocable  or  unalterable 

**  Rhode  Island,  Acts  and  Rf  i^olveic.  June,  1819^  pages  al^  M  4^ 
"See  Ohio  V.  Nell,  52  Ohio  St.  17S  (189s). 

**  Address  of  Aldaee  F.  Walker  before  Vermont  Bar  Atioicatioa. 
1885,  |«fe  IJ. 
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charters,  until  now  there  are  but  two  states  in  the  Union, 
Missouri  and  Floricb.  in  which  there  seem  to  be  no  pio- 
visions  of  this  kind  either  in  tlie  omstitution  or  in  tlie  general 
statute  law  of  the  state.  Tlie  pDvisions  on  this  subject 
contained  in  the  latest  constitutions  and  rexised  statutes  or 
codes  of  the  various  states  are  set  out  at  length  in  the 
appendix** 

It  is  the  purpose  of  this  paper  to  consider  tlie  limitations 
of  the  power  which  a  state  reser\-es  to  itself  when  it  thus 
retains  the  right  to  alter,  amnid,  or  repeal  charters  of  in- 
corporation granted  by  it  subsequently  to  siKh  reservation. 
As  already  stated,  the  questions  involved  in  such  an  invcsti- 
gation  have  not  been  satisfactorily  considered  by  the  courts. 
We  have  from  the  judiciary  for  the  most  part  merely  general 
expressions — such,  for  example,  as  that  in  Shields  v.  Ohio^ 
95  U.  S.  319  ( 1877),  **  Sheer  nppres«on  and  wrong  cannot 
be  inflicted  under  the  guise  of  amendment  or  alteration;** 
or  that  in  Hotyoke  Co.  v.  Lyman,  15  Wall.  500  (1872), 
"  Vested  rights,  it  is  conceded,  cannot  be  destro}'ed  or  im- 
paired under  such  a  reserved  power,  but  it  is  clear  that  the 
power  may  be  exercised,  and  to  almost  any  extent,  to  cany 
into  effect  the  original  purposes  of  the  grant  and  to  protect 
the  rights  of  the  public  and  of  tlie  corporators,  or  to  pro- 
mote the  due  administration  of  tlie  affairs  of  the  corpora- 


"  It  is  for  fno5t  purposes  immaterial  whether  the  reservatioa  be  < 
taified  in  the  conMitution  or  in  a  general  statute  of  the  state;  for  in 
either  case  it  operates  on  all  future  charters,  even  though  such  charters 
are  silent  on  the  subject  of  such  legislative  right,  and  it  becomes  a  part 
of  the  contract  created  bjr  them,  as  much  so  as  if  expressed  is  the 
charter  itself.  The  only  difference  is.  that  where  the  power  to  revoke 
or  amend  charters  is  provided  for  in  a  state  constitution,  no  legislatorc 
can  grant  a  charter  free  from  such  reserved  power,  whereat  if  the 
power  be  contained  merely  in  a  eeneral  statute,  the  legislature  may  in 
any  subsequent  statute  or  in  any  later  special  act  of  incorporation  grant 
a  charter  which  shall  be  irrevocable  and  thus  ^ro  tanto  repeal  the  pre- 
existing statutory  reservation  of  power.  New  Jersey  v.  Yard.  ^  if.  & 
104  (1877)  ;  Scotland  County  v.  itissotiri,  lotva  and  Sebraslta  Kailway 
Co.,  65  Mo.  123  (1877);  Louisz'illf  Cos  Co.  v.  Cithen/  Gas  Co.,  lis 
U.  S.  683  (1885).  In  some  cases  it  becomes  a  very  "nice**  point  as  to 
whether  an  act  of  incorporation  shows  an  intent  on  the  part  of  the 
legislature  to  make  the  reserved-power  clause  of  a  former  act  inap- 

{(licable  to  that  particular  corporation  or  group  of  corporations.  See. 
or  example.  Citizens*  Sailings  Bank  v.  Owenshoro,  173  U.  S.  636 
(18$^),  especially  the  elaborate  dissenting  opinion  of  Mr.  Justice  Brown. 
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tion;*'   or  that  in  Stearns  v.  Minnesota^  179  U.  S.  223 
( 1900)  (concurring  opinion  of  Mn  Justice  White),  **  It  has. 
•  •  .  been  .  .  .  determined  that  the  reserved  right  to  fcpeal, 
alter,  or  amend  does  not  confer  mere  arbitraiy  power,  and 
cannot  be  so  exercised  as  to  violate  fundamental  principles  of 
justice  by  depriving  of  the  equal  protection  of  the  laws  or  of 
the  constitutional  guarantee  against  the  talcing  of  propeity 
without  due  process  of  law;"    or  that  in  Portland  and 
Rochester  R.  R.  Co.  v.  Inhabitants  of  Deering.  78  Me.  61 
( 1885) :  **  It  is  impossible  to  lay  down  any  exact  rule  as  to 
the  lawful  extent  of  the  exercise  of  this  reserved  legislative 
power,  and  each  case  depends  largely  on  its  peculiar  fads. 
But  it  is  universally  admitted  that  the  power  of  alteration 
and  amendment  is  not  without  limit    The  alterations  must 
be  just  and  reasonable.    The  vested  rights  of  property  of 
corporations  must  be  respected.    Tlie  power  should  be  con- 
fined to  reasonable  amendments  regulating  the  mode  of 
using  and  enjoying  the  franchise  granted  which  do  not  de- 
feat or  essentially  impair  the  object  of  the  grant**    There 
must  be  some  principles  which  an  analysis  of  the  proUem 
will  disclose  as  the  basis  for  arriving  at  more  detenminale 
results  than  that  the  exercise  of  the  reserved  power  must 
be  "  just  and  reasonable/*  not  **  arbitrary/*  and  not  working 
**  sheer  oppression  and  wrong."    In  seeking  to  discover  such 
principles  we  shall  consider  the  subject  under  three  headings^ 
investigating  the  power  which,  under  a  reserved  right  to 
alter  or  repeal  the  charters  of  corporations^  the  state  has  to 
amend  or  annul  such  charters  (i)  so  far  as  the  charter 
represents  a  contract  merely  between  the  state  and  the  cor- 
poration;   (2)  so  far  as  the  charter  represents  a  contract 
among  the  stockholders  or  corporators  themselves;  and  (3) 
so  far  as  legislation  with  reference  to  the  charter  will  affect 
or  impair  contracts  previously  entered  into  between  the  cor- 
poration and  third  persons.^* 

"  The  subject  need  t>e  considered  with  reference  to  the  power  of  fSba 
state  legislatures  only.  For  in  England  there  is  no  restnctton  on  tlw 
power  of  Parliament  to  amend  a  charter.  Ware  v.  Grand  luncti&m 
lyaUru'orks  Co.,  2  Russ.  and  Mylne.  470  (1831);  HeathcoU  v.  i?otl- 
avy  Co.,  2  Mac.  and  G.  100  (1850).    And,  so  far  as  Congress  it 
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I.  THE  CORPORATION  AND  THE  STATE. 

This  phase  of  the  subject  should  present  but  few  diflkid- 
ties.  It  is  submitted  that  the  two  following  propositions  are 
tnie»  and  that  their  admission  will  determine  the  extent  of 
the  reserved  power  as  between  the  state  and  the  corporation: 

1.  The  reserved  power  to  alter,  amend,  or  repeal  a  char* 
ter  is  a  power  reser\'ed  by  the  state  as  a  private  party  to  a 
contract,  and  not  as  a  sovereign  agency  of  govemmenL 

2.  This  power  is  a  mere  resen'ation  of  authority  fay  the 
state,  and  not  the  creation  of  a  new  and  distinct  power. 

Let  us  examine  these  propositions  and  the  results  that  fol- 
low logically  from  their  acceptation.    The  ratio  decidendi  of 

cemcd,  it  would  seem  that  Gmgress  is  not  prohilritcd  by  the  Co«» 
stitutiofi  from  impairing  the  obligation  of  contracts  at  an.    Ev"' 


SmdtT'Buti  Co.  V.  Xfcfaddcn^  los  Fed.  Rep.  ag}  (looo);  AnsUy  v. 
Ainswarth,  69  S.  W.  Rep.  (fnd.  Ter.)  884  (1902):  l/nilrd  Siai€$  v. 
Church  of  Saints,  $  Utah,  361  ( 1887).  There  arc;  it  is  tme,  dicU  to  tht 
effect  that  Congress  cannot  im|»ir  the  obligation  of  a  contract,  cvca  ia 
the  absence  of  a  specific  constitutional  inhibition;  *  as,  for  exampl^  tilt 
dissenting  opinions  of  Justices  Strong,  Bradley,  and  Field  in  the  Sink- 
ing Fond  Cases,  99  U.  S.  700  (i«;8),  pages  7 A  745.  *«»d  759  re^ec- 
tively.  In  Lean  Associations  r.  Topcha,  20  Wall.  65s  (i^4)*  it  is  said 
that  there  are  limitations  on  all  branches  of  our  government,  arising  oat 
of  the  essential  nature  of  all  free  governments.  And  Hamihoa  says 
in  his  Report  to  Congress  in  1795  on  the  Public  Credit:  ''\V1ieB  a 
government  enters  into  a  contract  with  an  individual,  it  deposes,  as  t* 
the  matter  of  the  contract,  its  constitutional  autliority,  and  csKhaagca 
the  character  of  legislator  for  that  of  a  moral  agent,  with  the  sane 
rights  and  obligations  as  an  individual.  Its  promises  mav  be  justly 
considered  out  of  its  power  to  legislate,  unless  in  aid  of  tiienL  It  la 
in  theory  impossible  to  reconcile  the  two  ideas  of  a  promise  which 
obliges  m*ith  a  fowtr  to  make  a  law  which  can  vary  the  effect  of  it" 
(Works,  vol.  ill,  pages  $18-5191)  It  is  interesting  on  this  point  to 
note  that  when  Art.  I,  Sec.  10,  was  under  discussion  in  the  Constitv* 
tional  Convention  Mr.  Elbridge  Gerry  una%'ailin^ly  endeavored  to 
obuin  the  insertion  in  the  Constitution  of  a  similar  restraint  onoa 
Congressional  action.  (Madison  Papers,  5  Elliot's  Debates,  5461)  It  ia 
alio  interesting  to  note,  however,  that  in  all  charters  of  incorporate 
granted  by  Congress  the  right  to  alter  and  repeal  is  expre-isly  resenrcdt 
which  would  apparently  assume  the  impotence  to  do  so  in  the  absence 
of  such  a  reservation.  For  example,  in  the  Philippine  Islands  Gvil 
Government  Bill  now  pending  in  Congress,  i  74  provides  that  the  giMr* 
ernment  of  the  Philippine  Islands  may  grant  franchises,  privileges*  and 
concessions  for  the  construction  and  operation  of  works  of  public  utility 
and  service,  but  that  "no  franchise,  privilege,  or  concession  shall  be 
granted  to  any  corporation  except  under  the  conditions  that  it  shall  be 
subject  to  amendment,  aheration,  or  rrpeal  by  the  Congress  of  tbt 
United  States."  Congressiotial  Rfcord,  December  15,  1904  vol.  xxidx» 
No.  % 
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the  Dartmouth  G>IIege  Case  was  that  when  a  state 
franchises  to  a  corporation  a  contract  is  created  therdqr  be* 
tween  the  state  and  its  grantee.    This  contract  is  subjed  to 
the  ordinary  rules  of  legal  agreetnents,  including,  as  we  have 
seen,  the  necessity  of  assent  on  the  part  of  both  parties^  and 
the  presence  of  a  considemtion  moving  from  each  parly  to 
the  contract.    It  was  argued  on  behalf  of  the  state  of  New 
Hanipsliire  that  the  state,  in  granting  franchises  to  a  oor- 
poration,  acts  as  the  sovereign  dispenser  of  favors  which, 
being  a  sovereign,  it  can  recall  at  pleasure;  that  there  is  in 
no  sense  a  contractual  obligation  lowering  the  state  to  tfie 
level  of  an  ordinary  contractor  or  bargainor;  that  since  tfie 
state  acts  merely  as  a  government  dispensing  privileges  or 
franchises  to  a  subject  or  group  of  subjects,  the  idea  of  ooa- 
tract  is  repugnant  to  the  nature  of  the  transaction.    Mr. 
Holmes  contended  that  the  charter  was  merely  a  mode  of 
exercising  one  of  the  great  powers  of  civil  govemmenl;  tfiat 
it  was  a  law,  and  not  a  contract,  and  that  its  amendment  was 
an  ordinary  act  of  public  legislation.    But  this  argument  was 
sustained  neither  in  Fletcher  v.  Peck  nor  in  the  Dartmoutfi 
College  Case.    The  court,  on  the  contrary,  held  that  die 
state,  in  enfranchising  a  corporation,  does  not  act  in  its 
sovereign  capacity  as  a  law-maker;  does  not  act  as  it  does 
in  creating  agencies  for  the  exercise  of  public  or  quasi-public 
utilities;  nor  as  it  acts  when  it  incorporates  municipalities 
and  delegates  to  them  subordinate  powers  of  government; 
but  pro  liac  vice  as  a  private  individual  or  entity  contracting 
with  a  group  of  individuals  forming  another  entity.    There- 
fore, once  the  state  has  granted  lands,  or  incorporated  a  com- 
pany, it  has  bound  itself  by  all  the  obligations  which  would 
attach  to  a  private  individual  who  had  made  similar  grants. 
And  once  the  state  has  thus  placed  itself  under  the  bonds  of 
a  contractual  obligation,  and  pro  ianto  renounced  the  at- 
tributes of  its  sovereignty,  it  cannot  thereafter  re^assume  its 
position  of  sovereign,  and,  as  Such,  legislate  so  as  to  de- 
stroy or  impair  this  contract  which  it  had  made  in  this  private 
corporate  capacity.    Indeed,  the  fact  that  the  state  happens 
to  have  another  and  distinct  legal  status  as  a  sovereign  power 
must  be  reganled  as  a  mere  accident  or  coincidence    Sndi 
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a  distinction  becomes  apparent  by  the  analogy  of  a  foreign 
king  or  potentate,  who  may  be  conceived  as  having  an  official 
sovereign  status,  and,  distinct  from  this,  an  individual  or 
personal  status;  and  we  might  pursue  the  analogy  by  con- 
ceiving that  such  a  sovereign  could  recall  his  acts  done  as  a 
sovereign,  but  that  he  could  not  recall  his  personal  acts  or 
impair  his  private  contracts  any  more  than  he  could  those  of 
his  private  subjects.'*  In  the  same  way  the  state  cannot  take 
advantage  of  the  fact  that  it  is  both  a  sovereignty  and  a 
private  party  to  a  contract ;  these  two  capacities  must  be  care- 
fully distinguished ;  and  as  a  sovereign,  that  is  to  say,  as  a 
government,  it  has  no  more  power,  under  the  Federal  Con- 
stitution, to  impair  a  contract  which  it  has  made  in  its  other, 
and  what  may  be  called  its  private,  capacity,  than  it  would 
have  to  impair  such  a  contract  between  any  two  individuals. 
In  short,  we  are  dealing,  not  with  a  laze  of  the  state  as  a 
sovereignty,  but  with  the  contract  of  a  state  as  the  con- 
tractual obligation  of  an  individual  entity. 

In  considering,  then,  this  contract  between  the  state  and 
the  corporation  as  determined  by  the  Dartmouth  Collie 
decision,  and  in  considering  the  exercise  of  the  reserved 
power  to  alter  or  repeal  the  charter,  it  is  essential  that  we  lose 
sight  altogether  of  the  sovereign  or  governmental  power  of 
the  state,  and  that  we  do  not  confuse  such  power  with  its 
power  as  a  party  to  a  specific  contract  For  if  the  state,  in 
entering  into  a  contract,  acts  in  a  private  and  not  a  sovereign 
capacity,  upon  what  theory  can  it  reser\-e  to  itself  the  right 
subsequently  to  annul  or  amend  such  contract?  Upon  the 
same  theory,  and  the  same  theory  only,  that  any  one  of  two 
parties  to  a  contract  may  do  the  identical  thing.  The  state, 
as  a  contracting  party,  has  no  greater  nor  less  powers  in  this 
respect  than  has  any  other  party  to  a  contract.  If  it  enters 
into  a  contract  as  a  private  party,  it  cannot  reserve  to  itself 
a  power  as  a  sovereign  w*hich  power  did  not  before  belong 
to  it  as  a  sovereign.    It  merely  can  reserve  to  itself  as  a  con- 


**Tlie  argument,  of  cour5e,  is  for  illustration  only.  It  is  not  coo* 
tended  that  there  is  in  fact  in  kingdoms  or  empires  any  such  theo- 
retical limitation  on  the  power  of  the  sovereign  over  private  contracts, 
such  as  is  established  by  our  Constitutioa 
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tracting  party  the  power  to  change  the  terms  to  which  it  has 
temporarily  assented.  It  cannot  descend  from  its  throne  of 
sovereignty  in  order  to  enter  into  a  contract  which  will  obli- 
gate the  other  party  to  the  contract  to  suhscribe  to  a  new 
power  which  the  state  is  to  have  as  a  sovereign  tipon  re- 
ascending  its  throne  of  government 

We  thus  are  brought  to  this  question — that  if  a  eontrad, 
say  for  the  purchase  and  sale  of  goods»  is  entered  into  be> 
tween  A  and  B,  two  private  individtsals,  and  one  of  die 
terms  of  the  contract  reserves  to  A  the  power  to  alter  or 
annul  such  contract,  what  power  has  A  by  virtue  of 
reservation?  To  which  question  there  will  at  once 
itself  as  an  answer,  the  placing  of  two  limitations  upon : 
power — ^limitations  which  are  as  apparent  as  they  are  de- 
mentaiy: 

I.  The  power  refers  only  to  the  contract  entered  into  be> 
tween  A  and  B,  and  not  to  other  property,  rights,  or  relations 
of  B.  A  does  not  secure  for  himself  by  such  reservation  die 
power,  for  example,  to  murder  B.  A  does  not  secure  for 
himself  the  power  to  deprive  B  of  his  other  property.  A 
does  not  secure  for  himself  the  right  to  dictate  contracts  to 
be  made  between  B  and  other  persons,  nor  to  impair  pre- 
existing contracts  between  B  and  third  persons  whidi 
contracts  have  no  relation  to  the  subject-matter  of  the 
contract  between  A  and  B  in  whidi  the  power  to  alter 
or  annul  was  reserved.  A  does  not  secure  for  him- 
self any  more  dominion  over  or  control  of  B*s  affairs  in 
general  than  he  had  before  sudi  contract  was  entered  into^ 
or  than  he  would  have  had  in  the  absence  of  sudi  contract 
In  short,  the  power  is  reserved  to  alter  or  annul  only  the 
contract  in  which  such  power  is  reserved.'* 

*  Thos  in  Chicago,  Milu^ukee  and  St  Paul  Rmhmf  C#.  v.  if nuir- 
sota  Central  Railroad  Co,,  14  Fed.  Rep.  525  (1882).  wbefe  t  railraaJ 
company  had  submitted  to  construct  its  road  throofl^  a  ctty»  mdcr  am 
ordinance  reserving  the  right  to  alter  and  amend  sodi  ordimnct;  il 
was  held  that  the  company  must  submit  to  such  alterations  and  anMod- 
ments  as  were  reasonable  and  necessary  to  carry  into  effect  the  original 
purposes  of  the  ordinance ;  but  that  the  reserved  power  clause  gave  no 
authority  to  amend  or  repeal  the  ordinance  so  at  to  affect  the  com- 
pany's vested  rights  in  property  other  than  its  franchises.  In  fact,  it 
would  seem  that  if  by  repealing  the  franchises  soch  other  vested 
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2.  By  virtue  off  a  rescr\  cd  power  to  alter  or  revoke  a  grant 
or  contract,  A  cannot  reserve  to  himself  a  power  to  do  some- 
thing with  reference  to  B  or  to  third  persons,  or  even  with 
reference  merely  to  the  specific  contract  in  question,  whidi 
it  is  forbidden  him  by  law  to  dc.  A  cannot,  for  example, 
reserve,  or  be  understood  as  reser\'ing,  a  power  to  charge  B 
a  usurious  rate  of  interest  in  the  transaction  embodied  in 
the  contract.  A  cannot  reser\'e,  or  be  understood  as  re- 
serving, to  himself  a  power  to  steal  from  B  the  goods  which 
B  receives  under  the  contract.  In  other  words,  A  cannot,  by 
a  contract  to  which  he  is  a  party,  undertake  to  secure  for 
himself  greater  powers  than  the  law  allows  to  him;  he  can- 
not reserve  the  right  to  do  things  which  are  illegal,  or  whidi 
are  in  law  as  to  him  ultra  vires. 

Exactly  the  same  considerations  apply  to  a  contract  en- 
tered into  by  the  state  in  which  the  state  reserves  to  itsdf 
the  right  to  repeal,  alter,  or  amend  the  contract  If  the 
grant  of  franchises  constitute  a  contract  between  the  state 
and  the  recipients  of  such  franchises,  and  if  the  state  reserve 
to  itself  the  right  to  alter  or  revoke  the  charter, — that  ii^ 
the  contract  between  the  state  and  the  coqx>ration, — the 
power  thus  retained  is  a  power  to  alter  or  recall  only  that 
which  the  state  has  given  in  the  charter,  and  only  those 
rights  which  the  corporation  gets  from  the  state.  If  the 
corporation  does  not  get  from  the  state  its  organization,  that 
is  to  say,  if  the  corporation  is  already  fully  organized  when 
it  applies  to  the  state  for  a  license  to  carry  on  its  business 
as  a  corporate  entity,  the  state  cannot,  by  virtue  of  the  re- 
served power,  legislate  with  reference  to  the  organization 
of  the  corporation.'*    If  the  corporation  is  the  possessor  of 

property  rights  are  impaired,  such  repeal  cannot  be  justified  For 
example,  it  was  held  that  the  city  could  not  prevent  the  company  from 
conipleting  a  road  which  it  already  had  in  course  of  construction  and 
which  it  had  almost  completed,  after  the  expenditure  of  large  sums 
of  money.  The  merits  of  such  a  decision  are  questionable.  Eycii  if 
the  repeal  of  the  franchises  were  to  diminish  the  value  of  the  com- 
pany's other  property,  this  should  not  deprive  the  state  of  its  repealing 
or  amending  rights,  to  which  the  company  takes  subject,  and  which  it 
knows  or  should  know  can  be  exercised  at  any  time. 

'*This  argument  will  be  developed  at  greater  length  in  the  second 
part  of  this  paper. 
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property  of  its  own,  or  subsequently  becomes  the  possessor  of 
such  property,  acquired  otherwise  than  from  the  statCp  the 
state  cannot,  merely  by  virtue  of  a  reser\-ed  power  to  alter 
or  annul  a  contract  entered  into  between  it  and  the  coqx>ra* 
tion,  legislate  so  as  to  deprive  the  corporation  of  the  property 
thus  acquired  by  its  own  efforts,  or  so  as  to  impair  or  rtgOr 
late  the  use  of  such  property.'*     If  the  corporation  has 
entered  into  contracts  with  third  persons,  the  state  cannot 
because  of  its  reserved  power,  legislate  so  as  to  affect  or 
impair  such  contracts  to  which  it  is  not  a  party,  except  in  so 
far  as  the  alteration  of  the  terms  of  its  contract  with  the 
corporation  indirectly  may  affect  such  other  contracts^    In 
short,  what  the  state  has  given  the  state  may,  under  the 
reser\'ed  power  clause,  take  away.   The  matters  in  reference 
to  which  the  state  has  contracted  may  be  altered  by  the  state 
under  its  reserved  power  so  to  do.    But  this  point  is  the 
ne  phis  ultra  of  the  state's  power  under  the  reserved  dansc. 
It  has  no  general  power  over  the  corporation.    Nor  can  it» 
any  more  than  can  an  individual,  create  for  itself,  under  the 
guise  of  a  reserved  right,  a  forbidden  power.    The  state 
cannot  reserve  for  itself,  nor  can  the  reservation  dause  be 
construed  as  reser\'ing  to  it,  a  power  to  do  something  whidi 
the  Constitution  of  the  state  or  of  the  Unhed  States  says 
that  it  shall  not  do;  nor  to  act  in  a  manner  in  whidi  the 
organic  and  fundamental  state  and  Federal  law  demands 
that  it  shall  not  act    No  state  can  disobey  the  fourteendi 
amendment;    it  cannot  deprive  persons  or  corporations  of 
property  without  due  process  of  law,  nor  can  it  deprive  per- 
sons or  corporations  of  the  equal  protection  of  the  laws; 
therefore  no  reservation  of  a  power  to  alter  or  revoke  a 
charter  or  to  amend  any  contract  into  which  it  enters  can 
give  it  the  power  to  do  such  things  e\'en  with  reference  to 
the  party  or  the  corporation  with  which  it  is  contracting. 
The  reserved  power  is  the  reservation  of  an  authority  to 
change  a  particular  contract ;  it  is  in  no  sense  the  creatbn  of 


"Of  course  the  state  has  such  power  to  a  certain  extent  ondcr  its 
police  power,  irrespective  of  any  question  of  reserved  power  or  of  cor* 
poration  law  at  alL 
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a  new  and  distinct  power,  nor  can  it  lie  utilizetl  as  the  means 
or  vehicle  for  accomplishing  siKh  a  result^ 

Applying  these  principles  to  the  concrete  problem*  die 
extent  of  the  power  of  the  state  ovei  corporations  chartered 
Iiy  it,  where  it  has  reserx-ed  to  itself  the  power  to  revoke  or 
amend  the  charter,  may  easily  be  ascertained.  The  state 
gives  life  to  the  corporation — at  least,  to  the  extent  of 
licensing  it  to  do  business  as  a  coqx^ration.  Tlierefore  this 
privilege — the  franchise  to  exist  as  a  corporation — ^may  be 
recalled ;  the  diarter  may  be  repealed.-*   The  state  also  gives 

""Certainly  the  legislature  cannot  in  a  charter  of  incorporation,  or 
in  any  other  law,  reserve  to  itself  any  greater  power  of  legislation  thia 
the  constittttion  itself  concedes  to  it"  Dissenting  Opinion  of  Mr.  Justior 
Bradley  in  the  Sinking  Fund  Cases,  99  U.  S.  700  (1878),  page  74/L 
''Reserving  the  power  of  amendment  is  merely  not  parting  with  it 
The  retention  of  power  that  can  exist  only  within  constitutional  limitt 
is  not  an  expansion  of  those  limits.  The  eighteenth  section  of  the 
charter  could  have  been  written  in  this  form:  'The  legislative  power 
of  amendment  %'ested  by  the  constitution  in  the  Senate  and  Hoom  b 
hereby  retained  by  them,  and  is  hereby  extended  beyond  the  conslitn- 
tional  province  of  legislation,  and  enlarged  into  a  power  of  conlbcalion.* 
Such  an  exten5ion  clause  cannot  be  implied.  If  it  were  implie<L  it 
would  be  no  stronger  than  if  it  were  expressed.  If  it  were  exDresseoL  it 
would  be  void."  Opinion  of  the  Justices,  66  N.  H.  6J9  ( 1891).  In  the 
Ci^  of  the  State  Tax  on  Foreign-Held  Bonds,  15  Wall,  joo  (1872)9  it 
\/is  held  th?t  a  state  could  not  tax  the  bonds  of  a  corporation  held  by 
iion-residents,  owing  to  lack  of  jurisdiction.  Could  the  state  have 
created  for  itself  any  »tich  power  by  means  of  a  reserved  power  in  that 
case  ?    Can  a  power  which  docs  not  exist  be  rrscrvedf 

^Greenwood  v.  Freight  Co.,  10^  U.  S.  13  (1881);  Erie  snd  Nartk- 
cast  R,  R.  Co.  V.  Casey,  26  Pa.  St  387  (1856) ;  Loihrop  v.  Siedtnam, 
42  Conn.  583  (V875)  ;  urifKn  v.  Kcniueky  Insuranet  Co.,  3  Bush  (Ky*) 
59a  ( 1868) ;  Thornton  v.  Afarginal  Freight  Railwof  Co.,  123  Mast,  ja 
(1877).  Where  the  power  to  repeal  the  charter  is  limited  upon  a  con- 
dition,—as»  for  example,  that  there  has  been  a  misuse  or  abuse  of  the 
privileges  granted  to  the  corporation,--the  cases  are  in  conflict  as  to 
whether  or  not  the  legislature  can  repeal  the  charter  without  an  ante* 
cedent  judicial  finding  of  the  happening  of  the  condition  upon  whic^ 
the  power  to  repeal  is  limited.  Thus  in  Michigan  it  is  held  that  the 
courts  must  find  that  a  violation  of  the  charter  has  occurred  before  the 
legislature  can  act  Flint  and  FentonvilU  Ptank-Road  Co.  v.  IVood' 
hull,  25  Xfich.  99  (1872}:  Tripp  v.  Pontiac  and  Lapeer  Ptank-Road 
Co,^  66  Mich.  I  (iC^7).  The  opposite  view  is  taken  in  Iowa,  in  Dela« 
ware,  and  in  the  United  States  Supreme  Court,  where  it  is  held  tlut  the 
legislature  in  such  cases  is  the  sole  arbiter  as  to  whether  the  condition 
has  happened  upon  which  the  power  to  repeal  is  contingent.    Miner/ 


Bank  of  Dubuque  v.  The  United  States,  1  Morris  (Iowa),  482  (1846); 
Delaware  R.  R.  Co.  v.  Tharp,  5  Harr.  (Del.)  454  (1854);  Bridge  Co^ 
V.  United  States,  105  U.  S.  470  (1881).    See  also  Oakland  R.  R.  Co. 


Delaware  R.  R.  Co.  v.  Tharp,  5  Harr.  (Del.)  454  (1854);  Bridge 
^ tales,  105  U.  S.  470  (1881).    See  also  Oakland  R.  R. 
Brooklyn  and  Fruit  Vale  R.  R.  Co.,  4(  Cal.  365  (1873). 
.\n  intermediate  position  is  taken  in  Pennsylvania  and  Minnesota,  where 
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to  the  corporation  other  franchises,  privileges,  and  exemp- 
tions; in  so  far  as  it  does  so  it  can  revoke  such  grantSi  be- 
cause they  form  parts  of  the  contract  existing  between  the 
state  and  the  corporation,  and  the  state  has  reserved  to  itself 
the  power  to  annul  or  amend  the  whole  or  any  part  of  such 
contract.  Tlius  if  the  state  has  exempted  the  corporation 
from  taxation  by  the  state,  such  exemption  may  be  repealed 
under  the  reserxed  power.-^  Not  only  the  franchise  to  exist 
as  a  corporation,  but  also  the  other  franchises  of  the  corpora- 
tion, may  be  resumed  by  the  state — ^tlie  franchises  to  carry  on 
the  particular  business  in  which  the  corporation  is  engaged; 
for  example,  to  run  a  railroad,'*  or  a  ferry,'*  or  to  lay  pipes 
and  mains  in  the  public  streets  of  a  city  and  supply  the  in- 
habitants  with  gas,'^  or  to  transact  a  banking  business^** 
or  to  collect  tolls  on  a  highway.**    The  po\ii*er  of  eminent 


it  is  held  that  the  legislature  can  repeal  the  charter,  and  there  it  ^ 
a  presumption  that  the  condition  had  occurred  and  that  the  repeal  was 
valid,  but  the  fact  is  subject  to  judicial  review,  the  bardea  of  proof 
being  on  the  corporation  to  prove  that  the  repeal  was  unjustified.  £rir 
and  Northeast  /?.  R.  Co.  v.  Casey,  26  Pa.  St.  287  (1856);  C«mm#»- 
wealtk  V.  Pittsburg  aad  Connellsiille  R.  R.  Co,,  ^  Pa.  St  26  (l866)s 
Mayor  of  Baltimore  v.  Connellsville  and  S.  Penn,  R.  R.  Co,,  t  AJtik 
(U.  S.)  9  (1865) ;  Myrick  v.  Brau-iey,  a3  Minn.  J77  (l88s).  In  Bfassa* 
chusetts  it  is  held  that  the  question  as  to  the  happening  of  the  eon* 
tingency  is  in  the  first  instance  for  the  legislature,  but  quatrt  as  1^ 
whether  their  decision,  though  prima  facie,  is  conclnsive  Cremu  ▼. 
Babcock,  40  Mass.  334  (1839). 


R.  R,  Co.  V.  Georgia,  98  U.  S.  359  (1878) ;  TomKnson  r.  JessuP, 
15  Wall.  454  (1872) ;  from  Cit^  Bank  v.  City  of  PitUburg,  37  Pa.  St 
340  (i860)  ;  State  v.  Commissioner  of  Railroad  Taxation,  37  N.  J.  L. 
228  (1874) ;  Deposit  Bank  of  Owensboro  v.  Davieu  County,  m  Kj. 
174  (i8g7). 

^Commonwealth  r.  Pittsburg  and  Connellsville  R.  R,  Co,,  s8  Fk 
St  26  ( 1868) ;  Henderson  v.  Central  Passenger  Railway  Co,,  at  Fed 
R«p.  358  (1884). 

"^  Tou;n  of  East  Hartford  r.  The  Hartford  Bridge  Co.,  <0  How.  (U. 
S.)  511  (1850). 

*  Hamilton  Gas-Light  and  Coke  Co,  v.  Hamilton  City,  146  U.  S.  258 

(1899). 

^ State  of  Ohio  r.  Granville  Alexandrian  Society,  ii  Ohio^  t  (1841). 

"  Zimmerman  t.  Pcrkiomen  and  Reading  Turnpike  Road  Co,,  8iH 
Pa.  St.  96  (1873)  ;  Snell  v.  City  of  Chicago,  133  111.  413  (1890).  Con- 
tra: Rochester  and  Charlotte  Turnpike  Road  Co.  r.  Joel,  41  App.  Dhr. 
Rep.  (N.  Y.)  43  (1899).  In  that  case  a  turnpike  company  was  author^ 
ized  to  exact  certain  tolls;  the  right  to  alter,  amend,  or  repeal  the 
charter  was  reserved  to  the  state.  By  a  later  act  the  legislature  pffO> 
hibited  the  company  from  charging  a  toll  for  bicjrdes,  the  effect  of 
which  amendment  was  to  reduce  the  earning  capacity  of  the  company 
about  twenty-five  per  cent    The  court  held  that  this  act  was 
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domain  may  be  recalled.**  Tlie  state  by  the  act  of  incoipora- 
tion  gives  to  the  stockholders  a  limitation  of  their  personal 
liability;  therefore  this  gift  may  be  rescinded,  and  stock- 
holders, as  to  future  transactions  of  the  corporation,  may  be 
made  personally  liable,'*  or  lini'V  to  a  greater  extent  than 
they  were  before.'*  And  where  the  state  has  granted  a  fran- 
chise with  the  promise  that  it  shall  l)e  exclusive,  it  may, 
nevertheless,  recall  or  restrict  this  promise  and  limit  the 
exclusiveness  of  the  franchise  granted." 

Just  as  the  legislature  may  recall  ht  ioto  the  franchises  and 
privileges  which  the  state  has  granted  to  the  coqx>ratton,  so 
it  may  recall  them  upon  failure  to  comply  with  any  condition 
which  it  may  stipulate  as  the  sine  qua  non  of  their  continua- 


stitutioaat,  beinf  a  taking  of  the  comiKiny'f  vested  ^opertjr  rightly 
since  such  a  franchise  to  take  tolls  was  as  much  a  vested  right  of  pro^ 
erty  as  the  ownership  of  tangible  property.  It  is  difficult  to  understand 
this  decision.  The  franchise  to  take  tolls  is  in  law  a  property  right, 
but  it  was  a  right  derived  from  the  state  and  therefore  could  be  taken 
away  by  the  state,  that  being  the  xtty  purpose  of  the  reservation  of  tlw 
right  to  alter  or  repeal  the  charter.    See  diKussion  of  similar  cases 

^Adirondack  Railway  Co.  v.  New  York,  196  U,  5.  33s  (1899). 

^  Anderson  v.  Commonwealth,  18  Gratt  (Va.)  295  (1868);  Sherman 
V  Smith,  I  Black  (U.  S.).  587  (1861):  McCowan  v.  McDonald^  ill 
Cal  ej  f  1896)  ;  Bissell  v.  Heath,  98  Mich.  47a  (1894). 

^OM/Zttrr  V.  Roelle,  100  111.  141  (1881) ;  Weidinger  v.  Surname,  ioi 
III.  278  (1881);  Williams  V.  Nail,  55  S.  W.  Rep.  (Ky.)  706  (1900). 
So  also  the  liability  of  the  stockholders  may  be  reduced.  Berwind' 
White  Coal-Mining  Co,  v.  Ewart,  yz  N.  Y.  Supp.  716  (1895).  In  Card- 
ner  v.  Hope  Insurance  Co.,  9  R.  I.  194  (1869),  an  act,  passed  under  the 
reserved  power  to  alter  the  charter,  provided  that  whenever  the  capital 
stock  of  any  insurance  company  should  be  diminished  by  losses,  the 
stockholders  might  assess  such  further  sum  as  was  necessary  to  fill  tip 
the  capital  slock  to  its  original  amount  upon  the  several  stockholder* 
in  proportion  to  the  amount  of  stock  owned  by  each.  Such  an  assess* 
ment  was  made  and  sustained  by  the  court.  The  legislature,  having 
admittedly  the  power  to  increase  the  liability  of  the  stockholders,  caa 
delegate  this  power  to  a  majority  of  the  stockholders  of  the  company, 
and  give  such  majority  the  power  to  bind  all  the  stockholders,  altliou^ 
an  attempt  will  be  made  later  to  show  that  the  reserved  power  clause 
was  intended  to  reserve  to  the  state  a  power  over  the  corporatk>n,  and 
not  to  enable  it  to  vest  such  a  power  in  a  number  of  th<  stockholders 
ol  the  company  as  against  the  other  stockholders. 

'^Pcrrin  v.  Oliver,  i  Minn.  202  (1854)  ;  West  End  and  Atlanta  Street 
R.  R.  Co.  V.  s4tlanta  Street  R.  R.  Co.,  49  Ga.  151  (1873) ;  Wtlmingtom 
City  Railway  Co.  v.  Wilmington  and  Brandywine  Strings  Railway  Ca., 
46  All.  Rep.  (Del.)  12  (1900) ;  Wilmington  City  Railway  Co,  v.  Peo- 
ple^s  Railway  Co.,  47  Atl.  Rep.  (Del.)  245  (1900). 


O  LIMifATIONS  OF  THE  rOWER  OF  A   STATS. 

ticNi.    That  is  to  say.  it  may  impose  burdens  upon  the  €or- 
IMiration,  submission  to  which  is  the  price  of  the  continued 
enjoyment  of  its  franchises.    Or  it  may  attach  restrictiom 
to  the  exercise  of  any  specific  privilege  given  to  the  corpora* 
tir>n  by  the  state.    TIius  in  Pcmisykxtma  R.  R.  Co.  v.  Omm- 
caii.  Ill  Pa.  St.  352  ( 1886),  a  constitutional  prov^ston  was 
uphchi,  requiring  railroad  companies,  in  thereafter  exercising 
their  right  of  eminent  domain,  to  pay  for  injuries  caused  bgr 
the  construction  of  the  railroad,  althoiigh  before  then  fbe 
railroad  companies  had  to  pay  merely  for  land  actually  taken 
and  occupied  by  them.'^    In  lyihon  v.  Tcsson^  12  Ind.  285 
( 1^59)*  ^n  ^^  of  the  legislature  was  sustained  whidi  pro- 
vided that  banking  corporations  could  continue  to  do  business 
only  if  they  paid  all  their  circulating  notes  in  coin  upon  de- 
mand.   In  Yates  v.  The  People^  207  III.  316  (1904).  fbe 
cinirt  sanctioned  an  act  providing  that  the  charters  of  all  ia- 
stirance  companies  which  ceased  for  the  period  of  one  year 
to  transact  the  business  for  which  the)*  were  organized  should 
lie  deemed  and  held  extinct  in  all  respects  as  if  they  had  ex- 
pired by  their  own  limitation.     In  Raitxcay  Company  ¥• 
PhilaiMphia.  loi  U.  S.  528  (1879),  it  wasstated  that  the 
legislature  could  raise  the  license  fee  for  the  running  of  cars 
by  a  street  railway  company.    A  similar  principle  was  laid 
down  in  Mayor  of  Nm'  York  v.  The  T^venty-third  Street 
Railway  Co.,  113  N.  Y.  311  (1889),  the  court  saying,  per 
Mr.  Justice  Earl:  "  It  (the  legislature)  may  take  away  its 
(the  company's)   franchbe  to  be  a  corporation,  and  may 
regulate  the  exercise  of  its  corporate  powers.    As  it  has  the 
|K)wer  utterly  to  deprive  the  corporation  of  its  franchises  to 
be  a  corporation,  it  may  prescribe  the  conditions  and  terms 
u])on  which  it  may  live  and  exercise  such  frandrise.    It  may 
enlarge  or  limit  its  powers,  and  it  may  increase  or  limit  its 

**  The  force  of  this  decision  is  weakened  by  the  fact  that  in  a  hter 
cipinion  in  the  same  case  in  129  Pa.  St.  181  (1889),  and  in  the  afimimf 
opinion  in  Pennsylvania  /?.  R.  Ca,  v.  Miller,  1J2  U.  S.  75  .0^)t  ^^ 
ticcifrion  was  placed  on  the  ground  that  the  charter  of  the  railroad  con- 
pany  was  silent  upon  the  point  whether  such  consequential  injuries  nmst 
be  paid  for,  and  therefore  there  never  was  any  contract  betwcco  the 
>i.itc  and  the  corporation  that  the  latter  should  always  be  exempt  fraoi 
^uch  liability.  But  the  principle  laid  down  in  the  original  opinioa  is 
iuu|uestioncd  autliority. 


LIMITATIONS  OK  THE   POWER  OP   \  STATB.  21 

burdens/*  In  Macon  and  Binn'mgham  R.  R.  Co.  v.  Cibsan, 
85  Ga.  1  (1890),  the  state  of  Georgia  chartered  a  railroad 
company  to  run  a  railroad  from  Macon  to  the  Alabama  state 
line  by  whatever  route  the  company  might,  at  its  pleasure, 
select.  Subsequently,  under  the  reserved  power  to  amend  or 
repeal  the  charter,  tlie  legislature  passed  an  act  providing 
that  if  the  company  ran  its  road  within  five  miles  of  Thomas- 
ton,  it  must  run  into  and  through  the  corporate  limits  of  that 
town.  This  act  was  sustained  as  a  valid  limiting  condition 
attached  to  the  franchise  granted.  Of  course,  the  coqx>ra- 
tion  need  not  accept  these  conditions,  nor  need  it  accept  any 
amendments  whatever  to  its  charter.  The  state  cannot  com- 
pel it  to  remain  in  business  under  terms  which  it  regards  as 
too  onerous  to  accefit,  and  it  always  has  the  right  to  wind  up 
its  affairs  and  dissolve.'^  But  if  it  wishes  to  continue  its 
corporate  existence  it  must  submit  to  the  conditions  inqK)scd 
upon  such  continued  existence  by  the  state. 

These,  then,  are  the  limits  within  which  the  state  properly 
may  exercise  its  reser\'ed  power  so  far  as  its  own  rehtions 
with  the  corporation  are  concerned.  It  is  contended,  for 
reasons  already  set  forth,  that  the  state  cannot  regulate  siidi 
property  and  rights  of  the  coqx>ration  as  are  not  given  to 
the  corporation  by  virtue  of  the  act  of  incoqx>ration  itself. 
It  cannot  confiscate  property  and  thus  violate  the  fourteenth 
amendment  It  has  no  greater  control  over  the  property  of 
corporations  than  it  has  over  tlie  similar  property  of  indi- 
vidual citizens.  "If  the  state  had  given  the  stockholders  the 
right  of  way  and  other  real  estate,  and  the  money  and  chat- 
tels now  belonging  to  them,  and  had  reserved  a  right  to 
revoke  the  gift,  the  qtiestion  of  retaking  that  property  under 
the  charter  could  be  raised  and  discussed,**  say  the  Justices 
of  the  Supreme  Court  of  New  Hampshire  in  answer  to  a 
question  of  the  legislature  as  to  the  latter*s  right  to  force 
the  Concord  R.  R.  Co.  to  sell  its  property  to  the  state; 

'^Yeoton  v.  Bank  of  Old  Dcminion,  2\  GraU.  (Va.)  593  (i^Ts). 
This  is  upon  the  same  principle  that  the  state  cannot  force  a  man  to 
become  or  remain  a  member  of  a  corporation  against  his  wiU.  Bagg't 
Case,  I  RoUe  Rep.  224  ( >6i6)  ;  O/iVrr  v.  Collins,  Brownlow  and  G. 
Rep.  100  (1609);  Rfx.  V.  I^rwooJ,  Comh^rbach,  31s  (1694);  Ellis  v. 
Marshall,  2  Mass.  269  (1807). 
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thereto  iicrtainin^.  Afterwards  the  legislature  sought  to 
revoke  the  lease  and  to  recall  the  right  to  collect  tolls  whidi 
appertained  thereto.  The  OMirt  held  that  this  could  not  be 
«lone.  Tlie  lease  had  been  made  subsequently  to  the  inoor- 
poratton  of  the  company,  was  a  distinct  right  of  property 
vested  in  the  corporation  by  the  state,  was  not  a  franchise  of 
incorporation,  and  therefore  was  irrevocable. 

An  interesting  case  involving  the  same  principle  at  that 
which  nnis  through  the  aliove  cases  is  Siearns  v.  Mitme^Pia^ 
179  U.  S.  223  (1900).    In  that  case  an  act  incoqioratiiig 
certain  railra-id  o)m|)anies  provided  that  the  companies  were 
to  pay  three  per  cent,  of  their  gross  earnings  in  Ilea  of  all 
taxes  on  their  property.    The  power  to  alter  or  repeal  the 
charters  was  reserved,  and  subsequently  the  state  passed  aa 
act  by  which  the  companies  were  required,  in  addition  to  this 
original  tax  of  three  per  cent.,  to  pay  on  such  of  their  lands 
not  used  for  railroad  purposes  as  were  theretofore  or  might 
thereafter  be  granted  to  them  by  the  state  of  Minnesota  or 
the  United  States,  the  same  taxes  as  were  paid  on  similar 
lands  by  individuals.    The  decision  of  the  court  holding  this 
act  invalid  is  not  strikingly  clear,  but  the  underlying  thought 
suggesting  the  decision  seems  to  he,  and  very  properly,  that 
although  it  might  be  admitted  that  the  state  could  revoke  any 
exemption  from  taxation  previously  granted,  it  could  not  use 
Its  reserved  power  to  tax  the  railroad  companies  to  a  greater 
extent  than  property  of  a  similar  kind  was  taxed  by  the  laws 
of  the  state — ^that  is,  to  subject  them  to  a  kind  of  doidile 
taxation.    Tlie  decision  was  based  on  the  reasoning  that "  the 
privilege  of  amendment  reserved  was  as  to  the  rate  and  not 
as  to  the  property  to  be  included  within  the  conmiutation,'' 
and  that  '"  a  contractual  exemption  of  the  property  of  the 
railroad  company  in  whole,  upon  consideration  of  a  certain 
payment,  cannot  be  changed  by  the  state  so  as  to  continue  the 
obligation  in  full,  and  at  the  same  time  deny  to  the  companyt 
either  in  whole  or  in  part,  the  exemption  conferre«I  hy  the 
contract.**    It  is  difficult  to  understand  just  what  the  court 
means  by  this  argument.'^     It  is  submitted,  that  the  true 

.  *  The  following  passage*  from  the  concurring  opinion  of  Mr.  Justice 
While  are,  to  the  writer,  utterly  itninteltigiblc :   "  The  ^mendtt^ry.  act 
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basis  for  decision  is  to  be  found  in  the  suggestion  already 
made — wiz.^  that  the  state  can  tax  a  coqx>ratioa  notwith- 
standing an  exemption  conferred  in  a  charter  which  is  sub- 
ject to  the  reserved  power,  but  that  such  right  to  tax  extends 
only  to  a  point  where  the  corporation  is  taxed  equally  with 
others  of  its  class,  and  that  the  state  cannot,  under  the  guise 
of  a  reserved  power,  increase  the  taxes  ad  libitum  and  to  a 
point  which  means  practically  a  confiscation  of  the  property 
of  the  corporation,  and  consequently  a  violation  of  the  four- 
teenth amendment.  In  other  words,  the  state  can  tax  the 
corporation  only  to  the  extent  that  it  could  have  done  had 
there  been  no  exemption  at  all  in  the  charter  and  no  reserva- 
tion of  the  right  of  amendment  or  repeal 

By  far  the  best  exposition  of  this  entire  subject  is  the 
opinion  written  by  Mr.  Justice  Field  in  the  so-called  Rail- 
road Tax  Cases  {County  of  San  Mateo  v.  Southern  PacUk 

lircservcs  the  contract  in  favor  of  the  state  as  ao  entirety,  1^  rctaiainff 
all  the  obligattoni  due  tx  the  railroad  to  the  state,  and  yet  franortt  to 
repeal,  alter,  or  amend  the  contract  by  relievinf  the  state  from  k% 
obligation  to  the  corporation  to  include  all  the  property  of  the  latter  for 
the  purpose  of  taxation  by  a  gross  receipt  tax,  which  was  the  considera- 
tion upon  which  the  obligation  of  the  corporation  to  pay  soch  tax 
rested.  .  .  .  My  understanding  does  not  {(ermit  me  to  doubt  that  to 
preserve  in  this  case  the  contract  in  its  entirety,  so  far  as  the  ri|hls  of 
the  slate  are  concerned,  and  at  the  same  time  to  destroy  the  rectprocal 
duty  owed  by  the  state  to  the  other  contracting  partjr.  is  not  to  repeal, 
alter,  or  amend  the  contract  at  all,  but,  whilst  preserving  it,  to  endeavor 
by  an  act  of  arbitrary  power  to  impose  a  burden  incompatible  with  the 
very  provisions  and  terms  of  the  amendatory  act  itself.  As  has  been 
previously  said,  the  consideration  of  the  contract  obligation  of  the  cor- 
poration to  pay  the  gross  receipt  tax  was  the  duty  on  the  part  of  the 
state  to  consider  such  payment  as  a  discharge  of  all  uxes  upon  all  the 
real  and  personal  property  of  the  corporatioiL  The  agreements  being 
thus  interdependent  are  of  necessity  indivisible,  and  to  retain  the  entire 
duty  or  right  of  one  party  to  the  contract  must  lead  to  the  preservatioa 
of  the  corresponding  and  reciprocal  right  or  duty  of  the  other. .  •  . 
Under  these  circumstances,  to  enforce  the  amendatory  act  would  neces- 
sarily lie  to  deny  to  the  corporation  the  equal  protection  of  the  bw^ 
since  it  would  leave  the  corporation  subject  to  taxation,  not  by  the 
general  laws  of  the  state,  but  by  the  provisions  of  a  contract,  and  at 
the  same  time  subject  the  corporation  to  a  burden  wholly  tncompatiliie 
with  its  liability  under  the  contract.  It  would  be  a  denial  of  due  process 
of  law  to  the  corporation,  since  it  would  be  but  the  recognition  of  the 
right  of  the  state,  without  hearing  and  without  process  of  any  kind»  to 
condemn  the  corporation  to  the  performance  of  a  duty  alleged  to^  be 
resting  on  it,  and  at  the  same  time  retain  in  favor  of  the  state  as  against 
the  corporation  an  obligation  wholly  at  variance  and  in  absolute  conflict 
with  the  supposed  dutjr  arbitrarily  declared  by  the  amendatory  act  to 
rest  upon  the  corporation." 
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thereto  iiertaining.  Afterwards  the  legislature  sought  to 
revdce  the  lease  and  to  recall  the  right  to  collect  tolls  whidi 
appertained  thereto.  The  OMirt  held  that  this  could  not  be 
«Ione.  Tlie  lease  had  Ixren  made  subsequently  to  the  inoor- 
poration  of  the  company,  was  a  distinct  right  of  pfoperty 
vested  in  the  corporation  by  the  state,  was  not  a  franchise  of 
incorporation,  and  therefore  was  irrevocable. 

An  interesting  case  involving  the  same  principle  at  that 
which  runs  through  the  alx)ve  cases  is  Stearns  v.  Afimnesoia^ 
179  U.  S.  J23  (1900).    In  that  case  an  act  incoqiorating 
certain  railra-ul  o)ni|)anies  provided  that  the  companies  were 
to  pay  three  per  cent,  of  their  gross  earnings  in  Kea  of  all 
taxes  on  their  property.    The  power  to  alter  or  repeal  the 
charters  was  reserved,  and  subsequently  the  state  passed  ao 
act  by  which  the  companies  were  required,  in  addition  to  dib 
original  tax  of  three  per  cent.,  to  pay  on  such  of  their  lands 
not  used  for  railroad  purposes  as  were  theretofore  or  might 
thereafter  be  granted  to  them  by  the  state  of  Minnesota  or 
the  United  States,  the  same  taxes  as  were  paid  on  similar 
lands  by  individuals.    The  decision  of  the  court  holding  this 
act  invalid  is  not  strikingly  clear,  but  the  underlying  thought 
suggesting  the  decision  seems  to  he,  and  very  properiy,  that 
although  it  might  be  admitted  that  the  state  could  revoke  any 
exemption  from  taxation  previously  granted,  it  could  not  use 
its  reserved  power  to  tax  the  railroad  companies  to  a  greater 
extent  than  property  of  a  similar  kind  was  taxed  by  the  laws 
of  the  state — that  is,  to  subject  them  to  a  kind  of  double 
taxation.    Tlie  decision  was  based  on  the  reasoning  that "  the 
privilege  of  amendment  reser\'ed  was  as  to  the  rate  and  not 
as  to  the  property  to  be  included  within  the  conmiutation,'' 
and  that  **  a  contractual  exemption  of  the  property  of  the 
railroad  company  in  whole,  upon  consideration  of  a  certain 
payment,  cannot  be  changed  by  the  state  so  as  to  continue  the 
obligation  in  full,  and  at  the  same  time  deny  to  the  company, 
either  in  whole  or  in  part,  the  exemption  conferre«I  hy  the 
contract.**     It  is  tlifficult  to  understand  just  what  the  court 
means  by  this  arginuent.'^     It  is  submitted,  that  the  true 

.  *  The  following  pa!^>agci»  from  the  concurring  opinion  of  Mr.  Jttstke 
While  are,  to  the  writer,  utterly  rininteltigible :   "The  vinietidit^ry.  act 
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basis  for  decision  is  to  be  found  in  the  suggestion  already 
made — viz.,  that  the  state  can  tax  a  coqx>ratioa  notwith- 
standing an  exemption  conferred  in  a  charter  which  is  sub- 
ject to  the  reserved  power,  but  that  such  right  to  tax  extends 
only  to  a  point  where  the  corporation  is  taxed  equally  with 
others  of  its  class,  and  that  the  state  cannot,  under  the  guise 
of  a  reserved  power,  increase  the  taxes  ad  libitum  and  to  a 
point  which  means  practically  a  confiscation  of  the  property 
of  the  corporation,  and  consequently  a  violation  of  the  four- 
teenth amendment.  In  other  words,  the  state  can  tax  the 
corporation  only  to  the  extent  that  it  could  have  done  had 
there  been  no  exemption  at  all  in  the  charter  and  no  reserva- 
tion of  the  right  of  amendment  or  repeal 

By  far  the  best  exposition  of  this  entire  subject  is  the 
opinion  written  by  Mr.  Justice  Field  in  the  so-called  Rail- 
road Tax  Cases  {County  of  San  Mateo  v.  Southern  Pacific 

preserves  the  contract  in  favor  of  the  sute  as  an  entirety,  1^  rctaiaioff 
all  the  obligations  doe  by  the  railroad  to  the  state,  and  yet  punorts  to 
repeal,  alter,  or  anrtend  the  contract  by  relieving  the  state  from  its 
obligation  to  the  corporation  to  include  all  the  property  of  the  bttcr  for 
the  purpose  of  taxation  by  a  gross  receipt  tax,  which  was  the  considers* 
tion  upon  which  the  obligation  of  the  corporation  to  pay  soch  lax 
rested.  .  .  .  My  understanding  does  not  fMrmit  me  to  doubt  that  to 
preser\'e  in  this  case  the  contract  in  its  entirety,  so  far  as  the  ri|lils  of 
the  slate  are  concerned,  and  at  the  same  time  to  destroy  the  rectprocal 
duty  owed  by  the  state  to  the  other  contracting  part^,  u  not  to  repeal. 
alter,  or  amend  the  contract  at  all,  but,  whilst  preserving  it,  to  endeavor 
by  an  act  of  arbitrary  power  to  impose  a  burden  incompatible  with  the 
very  provisions  and  terms  of  the  amendatory  act  itselt.  As  has  been 
previously  said,  the  consideration  of  the  contract  obligation  of  the  cor- 
poration to  pay  the  gross  receipt  tax  was  the  duty  on  the  part  of  the 
state  to  consider  sucn  payment  as  a  discharge  of  all  taxes  upon  all  the 
real  and  personal  property  of  the  corporation.  The  agreements  l>einf 
thus  interdependent  are  of  necessity  indivisible,  and  to  retain  the  entiro 
duty  or  right  of  one  party  to  the  contract  must  lead  to  the  preservatioa 
of  the  corresponding  and  reciprocal  right  or  duty  of  the  other.  .  .  . 
Under  these  circumstances,  to  enforce  the  amendatory  act  would  neces- 
sarily l»e  to  deny  to  the  corporation  the  equal  protection  of  the  bw^ 
since  it  would  leave  the  corporation  subject  to  taxation,  not  1^  the 
general  laws  of  the  state,  but  by  the  provisions  of  a  contract,  and  at 
the  same  time  subject  the  corporation  to  a  burden  wholly  incompatilile 
with  its  liability  under  the  contract,  h  would  be  a  denial  of  due  process 
of  law  to  the  corporation,  since  it  would  be  but  the  recognition  of  the 
right  of  the  state,  without- hearing  and  without  process  of  any  kind»  to 
condemn  the  corporation  to  the  performance  of  a  duty  alleged  to  be 
resting  on  it,  and  at  the  same  time  retain  in  favor  of  the  state  as  against 
the  corporation  an  obligation  wholly  at  variance  and  in  absolute  conflict 
with  the  supposed  dutjr  arbitrarily  declared  by  the  amendatory  act  to 
rest  upon  the  corporation." 


26  MMITATIONS  OF  THE  FOWEl  OF  A  STATB. 

/?.  R.  Co.,  13  Fed.  Rq>.  722  (1882);  Counlj  of  Santa  Clan 
V.  Soutlicrn  Pacific  R.  R.  Co.,  18  Fed  Rqk  38$  (1883). 
In  this  opinion  that  eminent  jurist  shows  dearly  tfut  fim 
reserved  power  enables  the  state  merely  to  revoke  or  aker  die 
rights  given  by  it  to  the  corporation,  but  that  it  does  not 
give  the  state  more  power  over  other  property  of  the  cor* 
poration  than  it  has  over  similar  property  of  individuals^  nor 
does  it  give  the  state  power  to  violate  tlie  inhibitions  of  the 
Constitution  of  the  United  States.    The  state  of  California 
had  taxed  certain  railroad  companies  in  a  way  that  the  court 
in  this  case  held  was  unfairly  discriminating  as  compared 
with  the  taxation  of  the  property  of  other  corporations  and 
individuals,  and  that  therefore  the  act  denied  to  these  oom- 
panics  the  equal  protection  of  the  laws  and  was  invalid  under 
the  fourteenth  amendmenL    It  was  argued  by  counsel  that 
the  state  had  the  right  to  impose  sudi  taxes — in  fact,  to  im- 
pose any  taxes — upon  corporations  whose  charters  were  sub- 
ject to  the  reser\-ed  power  of  alteration,  amendment,  or 
repeal.    On  this  point  Mr.  Justice  Field  said:  ''The  state 
in  the  creation  of  corporations,  or  in  amending  their  charter^ 
.  .  .  possesses  no  power  to  withdraw  them  when  created,  or 
by  amendment,  from  the  guaranties  of  the  Federal  Constitu- 
tion. It  cannot  impose  the  condition  that  they  shall  not  resort 
to  the  courts  of  law  for  the  redress  of  injuries  or  the  protec- 
tion of  their  property;  that  they  shall  make  no  complaint  if 
their  goods  are  plundered  and  their  premises  invaded;  that 
they  shall  ask  no  indemnity  if  their  lands  be  seized  for  public 
use,  or  be  taken  without  due  process  of  law.  or  that  they 
shall  submit  without  objection  to  unequal  and  oppressve 
burdens  arbitrarily  imposed  upon  them;  that,  in  other  word% 
over  them  and  their  proixrrty  the  state  may  exercise  unlimited 
and  irresponsible  power.    Whatever  the  state  may  do,  even 
with  the  creations  of  its  own  will,  it  must  do  in  subordination 
of  the  inhibitions  of  the  Federal  Constitution.  .  .  .  What- 
ever property  the  corporations  acquire  in  the  exercise  of  the 
capacities  conferred,  they  hold  under  the  same  guaranties 
which  protect  the  property  of  individuals  from  spoliation.    It 
cannot  be  taken  for  public  use  without  compensation.     It 
cannot  be  taken  witliout  due  process  of  law,  nor  can  it  be 


LIMITATIONS  OP  THE  POWER  OP  A   STATE.  27 

subjected  to  burdens  dtflTcreiit  from  those  laid  upon  the  prop- 
erty of  individuals  under  like  cirannstances.  The  state 
grants  to  railroad  corporations  fornKd  under  its  laws  a  fran- 
chise»  and  over  it  retains  control,  and  niay  withdraw  or 
nKxIify  it.  By  the  rcscr\-ation  clause  it  retains  power  only 
over  that  which  it  grants;  it  does  not  grant  the  rails  on  the 
road ;  it  does  not  grant  the  depots  alongside  of  it ;  it  does 
not  grant  the  cars  on  the  track,  nor  the  engines  which  move 
thcni.  and  over  thcin  it  can  exercise  no  power  except  such 
as  may  be  exercised  through  its  control  over  the  franchise* 
and  such  as  may  be  exercised  with  reference  to  all  prop- 
erty used  by  carriers  for  the  public.  The  reservation  of 
power  over  the  franchise — ^that  is,  over  that  which  is  granted 
— makes  its  grant  a  conditional  or  revocable  contract*  whose 
obligation  is  not  impaired  by  it«-  revocation  or  change.  •  •  • 
The  reservation  relates  only  to  the  contract  of  incorporation, 
which,  without  such  reservation,  would  be  irrepcalabte  It 
removes  the  impediment  to  legislation  touching  the  contract 
It  places  the  corporation  in  the  same  position  it  would  have 
ocaipied  had  the  Supreme  Court  held  tliat  charters  are  not 
contracts,  and  that  laws  repealing  or  altering  them  dkl  not 
impair  the  obligation  of  contracts.  The  property  of  the  cor- 
poration acquired  in  the  exercise  of  its  faculties  is  held  inde- 
pendently of  such  reser\'ed  power,  and  the  state  can  only 
exercise  over  it  the  control  which  it  exercises  over  the  prop- 
erty of  individuals  engaged  in  simihr  business." 

It  would  be  supposed,  in  the  light  of  such  an  admirable 
treatise  upon  the  subject,  that  the  cases  would  uniformly 
conform  to  the  doctrine  which  it  advocates — the  doctrine  that 
maintains  that  under  the  reserved  power  the  state  can  act 
as  it  pleases  with  the  franchises  of  the  corporation,  but  can- 
not do  with  the  other  property  and  rights  of  the  corporation 
otherwise  than  it  can  do  with  the  same  kind  of  property  and 
rights  belonging  to  individuals  or  to  corporations  not  sub- 
ject to  the  reserved  power.  But  it  is  probably  not  an  exag- 
geration to  say  that  the  majority  of  cases  reported  in  the 
books,  both  before  and  after  the  opinion  just  cited,  are  not  to 
be  reconciled  satisfactorily  with  the  principles  there  enun- 
ciated, and  which  are  based  alike  on  sound  logic,  justice,  and 
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practicability.    The  cases  arc  indeed  well-nigh  innumerable 
which  hold  that  under  the  reser\-ed  power  to  alter,  amendt 
or  repeal  the  cliarter  the  state  inay  exercise  practically  full 
dominion  over  all  the  affairs  of  the  corporation.    It  is  sub- 
mitted that  such  cases  are  incorrect  in  the  doctrine  which 
they  establisli.    It  is  admitted,  as  already  stated,  that  if  the 
state  prescribes  something  to  be  done  or  sonKthing  formerly 
done  to  be  discontinued  by  tlie  corporation  as  a  conditioa 
precedent  to  the  continued  exercise  of  its  .franchises^  sudi 
condition  is  a  valid  one,  for  the  state,  having  the  right  to 
revoke  the  corporation's  franchises  and  privileges^  may  suf- 
fer them  to  remain  upon  such  conditions  as  it  may  see  fit  to 
impose  and  the  corporation  to  accept  in  preference  to  dis* 
solution  or  a  loss  of  the  franchise  or  privilege  in  question. 
The  state  may  well  say  to  a  corporation:   **  We  have  die 
right,  under  our  reserxed  power  of  revocation,  to  repeal  tfie 
franchises  which  we  have  given  to  }*ou.    We  are  willing, 
however,  to  allow  you  to  retain  them,  provided  you  comply 
with  the  terms  which  we  demand,  even  though  our  conditioa 
be  that  you  cede  to  us  all  your  property  and  rights  of  eveiy 
kind  and  description/'    If  the  corporation  consent  to  sudi 
terms,  however  harsh  or  rigorous,  it  is  merely  purduw^g 
from  the  state  the  forbearance  on  the  part  of  the  state  from 
exercising  its  undoubted  power.    The  purdiase  is  a  voliui- 
tary  one,  because  the  corporation  may  refuse  the  condition — 
it  may  refuse  to  surrender  its  property  to  the  state  and  in 
preference  thereto  accept  dissolution,  retaining  its  rights  of 
property  for  the  l)enefit  of  its  creditors  and  stockhoMen^ 
It  is  for  itself  to  say  whether  the  price  exacted  by  the  state 
is  too  great  a  one.    But  where  the  state  aims  at  a  regulation 
of  the  property  or  rights  of  the  corporation  which  are  totally 
distinct  from  the  exercise  of  the  franchises  and  privileges 
which  the  state  can  control,  and  does  not  impose  such  regula- 
tions as  a  condition  prece<Ient  to  the  corporation's  continued 
exercise  of  such  franchises, — as,  for  example,  where  a  mere 
fine  or  other  penalty  is  imposed  by  the  state  for  the  failure 
to  impose  such  regulation, — ^a  totally  different  question  is 
presented,  ami  the  state,  on  the  principles  before  argued* 
can  have  no  authority  from  its  reserved  right  to  aher  or 
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rq>eal  the  charter  of  incorporation,  to  regulate  a  right  or 
property  unconnected  with  the  charter,  franchises,  and 
privileges  which  it  has  granted.  Only  the  police  power  caa 
justify  such  a  regulation.  Take,  for  example,  as  a  typical 
instance,  the  legislation  the  validity  of  which  came  into 
question  in  Mayor  and  Aldermen  of  Worcester  v.  Nonvkk 
and  Worcester  R.  R.  Co,,  109  Mass.  103  (1871).  The 
legislature  passed  an  act  requiring  certain  railroad  com- 
panies to  unite  in  the  construction  and  maintenance  of  a 
union  passenger  station  in  the  city  of  Worcester  at  a  place 
to  be  determined  by  certain  commissioners  to  be  appointed 
for  that  purpose;  also  requiring  these  railroad  companies 
to  extend  their  tracks  in  that  city  to  this  new  depot,  and  then 
to  discontinue  specified  portions  of  their  then  existing  loca- 
tions. The  cost  to  the  companies  was  very  great  If  such 
legislation  could  be  brought  under  the  domain  of  the  police 
power,  as  concerning  the  public  health,  safety,  or  morals,  it 
would  clearly  be  valid.  But  it  is  difficult  so  to  classify  h, 
even  imder  the  broadest  interpretation  of  the  extent  of  that 
power,  and  neither  counsel  nor  the  court  argued,  justified, 
or  sustained  it  upon  such  grounds.  It  was  upheld  as  a 
"  reasonable  exercise"  of  the  rcser\-ed  power  to  alter,  amend, 
or  repeal  the  charters  of  the  railroad  companies  concerned. 
It  is  the  writer's  contention  that  the  question  as  to  the  cor- 
rectness of  such  a  decision  depends  upon  the  application  of 
the  test  already  suggested.  If  the  state  in  this  act  had  pro- 
vided that  the  corporations  must  either  extend  their  lines  or 
else  the  state  would  revoke  their  franchises,  such  a  condi- 
tion would  have  been  perfectly  valid;'*  indeed,  the  stale 
might  have  given  them  the  choice  of  extending  their  roads 
all  the  way  to  the  state  boundary  or  having  their  chaner  and 
charter  rights  repealed.    But  such  was  not  the  nature  of  the 


"  The  lines  could  be  curtaUed  by  the  state  simply  by  a  revocation  of 
ihe  franchise  to  run  the  railroad  over  that  |iart  of  the  route  which  the 
state  wished  the  railroad  company  to  discontinue.  Ames  v.  Laht  Sm- 
perior  and  MusisHppi  R,  i?.  Co.,  21  Minn.  241  (1S75).  contains  a  dic- 
tum, contra  to  the  case  in  the  text,  that  the  state  cannot  compel  the 
company  to  extend  its  tracks,  but  adds  that  the  state  could  not  do  thia 
even  as  an  express  alternative  for  the  revocation  of  the  franchises, 
which  IS  manifestly  incorrect. 
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legislation.  Tlic  .ict  simply  prescribed  a  duty  to  be  per- 
formed by  the  railroad  companies;  it  was  an  arbitrary  coo* 
fiscation  of  their  property  by  legislative  fiat,  and  not  con- 
nected with  the  charter  contract  the  terms  of  which  could 
be  ahered  or  annulled  by  the  state.  It  was  legislation  with 
respect  to  rights  and  property  not  obtained  from  the  state 
in  the  act  of  incorporation,  and  therefore  not  subject  to 
the  power  reser\'ed  to  alter  or  repeal  such  charter,  unless  de- 
manded as  an  alternative  for  the  revocation  of  the  fran- 
chises, which  was  not  the  fact  in  the  case. 

Mayor  and  Aldermen  of  Worcester  v.  Norwich  and 
Worcester  /?.  R.  Co.  is  but  an  example  of  many  cases  in 
which  the  states  have,  under  the  guise  of  the  reserved  power, 
legislated  with  respect  to  corporations  in  a  way  that  deprives 
them  arbitrarily  of  their  property,  denies  to  them  the  equal 
protection  of  the  law,  and,  by  imposing  new  and  additional 
terms,  conditions,  and  requirements,  impairs  the  obligation 
of  the  contract  existing  between  the  state  and  the  corporation 
under  the  principle  of  the  Dartmouth  College  decision. 
Thus  in  Commotrivealth  v.  Eastern  R.  R.  Co.,  103  Mfiss. 
254  (1869),  ^'^^  legislature  required  the  railroad  compaiqr 
to  erect  a  station  at  a  specified  point  on  its  road.  In  Sioux 
City  Street  Raihcay  Co,  v.  Sioux  City.  138  U.  S.  98  (1890), 
and  in  Storrie  v.  Houston  City  Street  Raikvay  Co.^  92  Tex. 
129  ( 1898),  the  requirement  was  that  a  street  railway  com- 
pany should  pay  for  the  paving  of  the  street  in  which  it 
operated  for  a  certain  distance  outside  of  the  rails,  although 
the  original  act  of  incorporation  had  required  the  company, 
as  the  consideration  for  the  grant  of  the  franchises^  to  pave 
the  street  merely  between  the  rails.  In  English  v.  New 
Haven  and  Northampton  Co..  32  Conn.  240  (1864),  the 
railroad  company  was  obliged  to  widen  certain  bridges 
built  over  its  tracks  in  the  city  of  New  Haven.'*  In  Metro* 
politan  R.  R.  Co.  v.  Highland  Street  RMxvaj  Co..  1 18 

*  In  People  v.  Lake  Shore  and  Michigan  Souihem  Railumf  €0.,  SS 
Mich.  277  (18S3),  and  in  Chicago  and  Grand  Trunk  Rmtvmf  C«.  v. 
Hough,  61  Mich.  507  (1886),  it  is  not  clear  whether  or  not  the  state 
had  reserved  the  right  to  alter  or  repeal  the  charters  of  the  raHroai 
companies  concerned.  If  there  was  such  a  reserved  power,  these  c 
are  contra  to  English  v.  New  Hat'cn  and  Sarthamptcm  Co.,  smpftL 
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Mass.  290  ( i875)»  ^^^  ^^  sustained  was  one  which  granted 
to  a  railway  company  the  right  to  use  the  tracks  of  another 
company  (whose  charter  was  subject  to  a  power  reserved 
in  the  state  to  aher  or  repeal)  tipon  making  compensation 
to  it  for  the  use  and  wear  of  its  tracks;  and  in  Union  PacUU 
R.  R.  Co.  V.  Mason  City  and  Fort  Dodge  R.  R.  Co.,  128 
Fed.  Rep.  230  (1904),  the  Federal  Court,  in  rather  loose 
and  general  language,  upheld  a  similar  act  imposing  upon 
the  Union  Pacific  R.  R.  Company  the  duty  of  giving  per- 
mission to  other  railroad  companies  to  use  a  certain  bridge, 
station,  and  tracks  belonging  to  it  upon  payment  of  reason* 
able  compensation  therefor.  In  Massachusetts  General  Has* 
pital  V.  State  Mutual  Life  Assurance  Co.  of  Worcester. 
70  Mass.  227  ( 1855),  ^^  charter  of  the  defendant  company 
provided  tliat  it  should  pay  to  the  plaintiff  one-third  of  its 
net  profits.  It  being  contended  that  there  was  no  such 
thing  as  *'  net  profits*'  in  a  mutual  life  insurance  oompany, 
the  legislature  passed  an  act  providing  that  the  **  net  profits'* 
to  be  paid  by  the  defendant  company  should  be  taken  to  be 
the  excess  of  the  di\idend  over  six  per  cent  annually 
payable  by  the  company  to  the  holders  of  the  guaranty 
capital  stock  actually  paid  in.  This  act  was  sustained  under 
the  reserved  power,  although  to  all  intents  and  purposes 
arbitrary — ^a  mere  voting  away  of  the  property  of  the  de- 
fendant corporation.  In  the  famous  Sinking-Fund  Cases. 
99  U.  S.  700  (1878),  Congress,  under  the  reserved  power 
to  add  to,  alter,  amend,  or  repeal  the  act  incorporating  the 
Unkm  Pacific  R.  R.  Company,  provided,  by  a  subsequent 
act,  that  the  company  should  set  aside  a  certain  portion  of 
its  current  income  as  a  sinking  fund  to  meet  the  obligations 
of  its  subsidy  bonds  and  other  mortgage  debts  as  they  ma- 
tured. The  Supreme  Court  sustained  this  act  as  valid, 
making,  in  the  course  of  its  opinion,  the  remarkable  asser- 
tion that  **  we  think  it  safe  to  say,  that  whatever  rules  Con- 
gress might  have  prescribed  in  the  original  charter  for  the 
government  of  the  corporation  in  the  administration  of  its 
affairs,  it  retained  the  power  to  establish  by  amendment" 

In  addition  to  the  above  types  of  cases,  there  is  likewise  a 
series,  objectionable  for  the  same  reason,  in  which  the  re- 
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served  pown  of  alteration  or  repeal  has  been  held  to  justify 
legislation  exacting  from  corporations  the  payment  of  addi- 
tional damages  for  franchises  previoosljr  granted.  That  ia 
Monongahela  Xazigaiion  Co.  x.  Coom^  6  Pa.  Si.  379 
(i847)»  the  Navigation  Company  erected  a  dam  in  tfie 
Monongahela  River,  being  thereimto  enfranchised  by  the 
state.  It  had  been  decided  in  a  case  in  the  Supreme  Cotut 
of  Peimsylvania  in  1843  ^*  that  the  bnildiiig  of  the  dam  tgf 
the  conipan3*  did  not  render  it  Ibble  in  damages  to  Coon^ 
who  owned  a  mill  on  a  braiKh  of  the  Mooongahda,  for 
injuries  therdiy  sustained  by  him.  Sabseqnently,  in  iftfl* 
the  legislature,  acting  under  its  power  to  amend  the  chaitcr 
of  the  company,  passed  an  act  requiring  it  to  pay  damage 
for  all  injuries  done  by  tlie  building  of  its  dam  to  hnd  or 
property  on  tlie  Monongaliela  or  its  brandies  by  orerHotriiy 
the  same.  Tlie  court  held  that  this  act  was  a  valid  csodse 
i)f  the  reserved  power,  and  that  Coon  conld  recover  mdcr 
it — apparently  a  direct  confiscation  of  the  property  of  the 
company.  In  Holyoke  Co.  v.  Lyiuan.  15  WalL  500  (1872), 
a  manufacturing  com|)any  was  chartered  to  build  and  main* 
tain  a  dam  across  a  river,  paying  damages  for  injuries  suf- 
fered b}'  the  owners  of  fishing  rights  obozT  the  daoL  The 
legislature  subse(|ueiitly  passed  an  act  requiring  the  corpoia- 
tion,  at  an  expense  of  $30,000,  to  construct  a  fishway  io  the 
<Iam  so  as  to  protect  fishing  rights  bctozt*  the  dam.  WitlK 
out  directly  overruling  Commomvcalth  v.  Essex  Co.^  79 
Mass.  239  (i859),  in  which  similar  legislation  had  bees 
held  invalid,  but  manifestly  disappro%'ing  of  the  dedsioa 
there  rendered,  and  feebly  trying  to  distingtiish  it,  the 
Supreme  Court  of  tlie  United  States  held  the  act  constitQ- 
tional  under  the  power  reserved  to  the  state  to  alter  or 
revoke  the  charter  of  the  company,  although  it  again  was 
apparently  equivalent  to  a  deprivation  of  the  property  of 
the  company  by  legislative  enactment  And  as  a  final  illitt- 
tration  of  this  class  of  cases  may  be  cited  ifcCamdUss  ¥. 
Richmond  and  Danznite  R.  R.  Co..  38  S.  C.  103  ( 1892),  io 
which  a  statute  made  all  railroad  companies  liable  in  dam- 


*  Monongahfla  Satigation  Co.  v.  Coon^  6  W.  jad  S  (Pa.)  101  (itoK 
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ages  for  property  injured  by  fire  from  their  locomotives^ 
even  though  no  negligence  on  the  part  of  the  companies 
was  proved.^* 

The  act  of  the  state  in  each  and  eveiy  one  of  the  above 
cases  was  an  act  which  admittedly  would  not  have  been  sus- 
tainable b)'  the  courts  unless  there  had  been  in  the  diarters 
or  in  the  general  laws  controlling  the  charters  a  reserved 
power  to  alter,  amend,  or  repeal  them.  Upon  what  theory 
did  such  reserved  power  justify  this  legislation?  In  every 
case  it  was  taking  from  the  coqx>ration  property  and  rights 
not  given  to  it  by  the  state,  and  therefore  not  subject  to  the 
reserved  power.  In  none  of  the  cases  was  the  additional 
requirement  or  exaction  made  the  price  of  the  retention  of 
the  franchises.  In  none  of  them  would  the  corporation,  had 
it  disobeyed  the  law  in  question,  have  forfeited  its  fran- 
chises as  a  result  of  its  disobedience;  money  or  property 
was  all  that  it  was  to  lose  by  its  failure  to  obey  the  act; 
it  was  a  forced  deprivation  of  the  company,  of  its  property, 
and  in  wajrs  not  connected  with  the  franchises,  rights,  or 
privileges  which  the  state  had  granted  to  the  cof]Xiration. 
It  is  no  answer  to  say  that  all  siKh  acts  impliedly  make  their 
provisions  conditions  upon  which  the  corporation  is  to  be 
allowed  to  exercise  its  franchises;  for  provisions  for  the 
enforcement  of  the  new  exactions  by  other  methods  and 
remedies  expressly  negative  the  implication  of  a  compul- 
sory forfeiture  of  the  franchises  in  case  of  disobedience. 
&Ioreover,  to  adopt  such  an  argument  would  be  to  justify 
any  legislation  whatever  with  respect  to  corporations,  even 
though  it  amounted  to  a  complete  confiscation  of  the  cor- 
poration's propert}',  in  cases  where  the  state  had  no  intention 
whatever  of  imposing  the  new  requirement  as  a  condition 
alternative  to  the  surrender  of  the  company's  franchises. 
And  for  these  reasons  it  is  contended  that  these  and  similar 
cases  are  incorrectly  decided,  and  represent  the  exercise  of 


'This  case  must  be  diftininiished  frmn  leifersonfilU  R,  R,  Co.  v. 
Gabbrrt,  2$  Ind.  431  (1865),  in  which  a  similar  liahiltty  was  tmpoiied 
upon  railroad  companies,  hut  onlv  in  case  they  failed  securely  to  fence 
the  line  of  their  roads;  the  act  therefore  was  jnsiifiable  as  an  exercise 
of  the  police  power. 
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a  power  which  the  state  cannot  possibly  exercise  agaiiiflt  a 
corporation  under  the  Constitution  of  the  United  States  as 
interpreted  by  the  Dartmouth  College  decision,  unless  the 
requirement  or  exaction  be  placed  in  the  original  act  of 
incorporation  of  the  company,  or  unless  the  penalty  for 
non-compliance  be  made  the  revocation  in  whole  or  in  part 
of  tlie  franchises  of  the  company  granted  to  it  by  the  state.^' 
It  must  not  be  supposed  that  the  decisions  always  are  to 
be  criticised  as  allowing  to  the  state-an  unjustifiable  control 
over  the  property,  riglits,  and  powers  of  the  corporatioOp  for 
sometimes  the  pendulum  has  swung  in  quite  the  opposite 
direction.  Just  as  the  states,  in  the  instances  given^  have 
attempted  to  exert  powers  which  it  is  submitted  are  not 
properly  exercisable  merely  by  virtue  of  the  reserved  power 
to  amend  or  repeal  the  charter,  so^  on  the  other  hand,  there 
are  cases  of  great  importance  in  which  it  would  seem  that 
the  courts  have  refused  to  allow  to  the  states  the  exerdse 
of  a  power  which  comes  apparently  directly  within  the 
scope  and  purpose  of  the  reserx-ed  power.  The  reference  is 
to  cases  concerning  the  power  of  the  state  to  regulate  the 
maximum  charges  and  tolls  of  quasi-public  corporationSb  It 
is  well-known  law  that  such  a  power  exists  even  in  the 
absence  of  a  reservation  of  the  right  to  alter  or  repeal  the 
charter.**     This  power  rests  upon  the  theory  that  where 

*  A  large  number  of  cases  in  which  the  decision  is  placed  upon  tlic 
reserved  power  of  amendment  or  repeal  would  be  subject  to  the  tame 
criticism  as  that  suggested  in  the  text,  were  it  not  for  the  fact  that  thqr 
are  to  be  justified  as  exercises  of  the  police  power.  Such,  for  example; 
are  New  V'ork  and  iVrtr  England  R.  R.  Co.  v.  Bristol,  ISI  U.  S.  S^ 
(1893);  Suydam  v.  Sfoore,  8  Bartk.  (N.  Y.)  358  (1850);  BulkUy  v. 
New  York  and  New  ilazen  R.  R.  Co.,  27  Conn.  486  (1858):  Bamgor, 
Oldtown  and  Milford  R.  R,  Co.  r.  Smith,  47  Me.  14  (1859);  Miomt^ 
clair  V.  New  York  and  Greenwood  Lake  Raifway  Co.,  45  N.  J.  Eq.  4j6 
(1889) ;  Pcarsall  v.  Great  Northern  R.  R.  Co.,  i6l  U.  S.  646  (1895); 
Portland  and  Roehester  R.  R.  Co.  v.  inhabitants  of  Deerimg,  78  Mc  61 
(1885)  ;  Chieago  Life  Insmranee  Co.  v.  Auditor  of  PubHc  Aecounts.  lOl 
III.  B2  (1881).  Others  may  be  justified  as  an  exercise  of  the  taxittK 
power ;  for  example.  R.  R.  Co.  x.  Gibbes,  27  S.  C  385  (18S7).  And  sttll 
others  under  the  principle  already  mentioned,  that  all  corporationt  art 
impliedly  5ubject  to  future  general  laws  imposing  rea:^onable  regulations 
upon  them ;  as  illustrations  may  be  suggested  Albany  Northern  R.  R, 
Co.  V.  Brownell,  24  N.  Y.  345  ( 1862)  ;  Commonwealth  of  Pennsyhmmit 
V.  Hock  Age  Benefieiai  Assoeiation  of  Philadelphia,  10  PhiladL  Rep. 
(Pa.)  554  (1874)  :  and  People  v.  Rose,  »/  III  35J  (1904). 

''Munn  V.  Illinois,  94  U.  S  lij  (i^). 
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the  charter  is  silent  upon  the  question,  the  coiporatioo  hat 
not  obtained  from  the  state  any  grant  of  power,  to  rcgulalc 
its  own  rates  to  the  exclusion  in  that  respect  of  the  state, 
which  possesses  such  a  power  by  virtue  of  the  fact  that  the 
business  carried  on  by  the  coq^oration  is  of  a  public  nature, 
the  power  being  akin  to  the  police  power.  If,  however,  the 
charter  expressly  gives  to  the  corporation  the  right  to  regu* 
late  its  own  charges,  or  provides  any  method  by  whidi  toch 
charges  shall  be  fixed,  the  state  has  to  that  extent  con- 
tracted away  a  privilege  or  exemption  to  the  cofporatioii» 
just  as  when  it  grants  to  it  an  exemption  from  taxatioiw 
and  the  one  exemption  is  as  irrevocable  as  the  other/*  In 
such  cases^  therefore,  the  state  has  lost  its  power  to  fix  a 
maximum  charge  for  the  services  of  the  coiporatioa  to  the 
public,  unless  the  charter  was  subject  to  a  reserved  power 
of  amendment  or  repeal  by  the  state.  If  such  reserved  power 
exists^  then  the  slate  can  recall  from  the  oorporation  the 
privilege  which  it  has  granted  to  it  of  rcguhttng  its  rates 
without  the  interference  of  the  state,  just  as  the  state  can, 
under  the  reser\*ed  power,  recall  from  the  corporation  any 
other  special  privilege,  immunity,  or  exemption  whidi  tt  has 
granted  to  it.^*  But  although  all  the  cases  agree  that  the 
state  can,  under  the  reserved  power  of  alteration  or  repeal 
regulate  the  maximtun  of  tolls  charged  by  the  coiporation, 
e\-en  though  that  power  be  vested  in  the  company  fay  the  diar« 
ter,  the  cases  go  on  to  lay  down  the  rule— upon  what  grounds 
it  is  diflkuh  to  see — ^that  the  regulation  in  e\'ery  case  must  be 
a  **  reasonable'*  one,  and  in'  this  respect  it  matters  not 
whether  the  charter  is  or  is  not  subject  to  the  reserved 
power;  in  either  case  the  state  cannot  reduce  the  maximom 


'^  Attomcy-Cenrral  v.  R.  R.  Com^uks,  3$  Wise  4^5  (i974);  /M»* 
nais  Cemlral  R.  R.  Co,  v.  Slone,  20  Fed.  Rcpi  468  (1S84).  This  ii  tbt 
prevailing  view,  allhough  there  is  a  deci<(iofi  contra  in  Illinois  Cfntr^i 
R.  R.  Co.  V.  Pcoth  of  the  State  of  illimois.  9S  1>I-  JU  (tSSo).  hased  on 
the  theory  that  such  regulation  of  rates  is  an  exercise  of  the  police 
power,  and  therefore  cannot  be  irrevocably  bargained  away. 


*  String  Vallcf  Water  Works  v.  Sehottler,  no  U.  S.  347  (1883): 
ttorney-Crneraf  v.  R.  R.  Companies,  35  Wise.  425  ( 1874) :  Slono 
V.  Wiseonsin,  94  U.  S.  181  (1876) ;  Beardsley  v.  New  York,  Lake  Erio 


and  Western  R.  R.  Co.,  1$  N.  Y.  App.  Div.  251  (1897);   Porker  v. 
Metropolitan  R,  R.  Co.,  109  Mass.  506  (i8|7a). 
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to  a  point  which  is  judicially  ascertained  to  be  so  i 
able  as  virtually  to  dq>rive  the  corporation  of  the  beneficial 
ownership  of  its  property  by  taking  away  its  proper  eamiiy 
capacity.    The  leading  case  sustaining  this  principk  is  Lcli 
Shore  and  Michigan  Southern  Raikixiy  Co.  v.  Smithy  173 
U.  S.  684  ( 1S98),  in  which  an  act  of  the  sUte  of  Midi^;an 
fixed  a  maximum  charge  for  the  sale  of  the  railroad  com- 
pany's mileage  books.    The  court  lield  that  the  rate  fixed 
was  ''unreasonable/*  and  the  act  consequently  void^  al- 
though the  charter  of  the  company  was  subject  to  the  power 
reserved  in  the  state  to  alter,  amend,  or  annul  iL^    Is  thb 
decision  not  the  result  of  a  mere  fear  on  the  part  of  the 
court  to  apply  an  unquestionably  logical  principle  to  the 
solution  of  this  problem?    There  is  no  doubt  that  the  sifft 
of  a  railroad  corporation  to  take  tolb  as  a  public  carrier  is 
a  franchise  granted  by  the  state — as  much  so  as  the  fras- 
chise  to  exist  as  a  corporate  entity,  or  the  franchise  to  maia- 
tain  and  operate  the  road.^'    If  it  is  a  franchise  granted  bgr 
the  state  in  the  act  of  incorporation,  then,  as  we  have  seen, 
the  state  can,  under  the  reserved  power  to  revoke  or  amend 
the  charter,  take  away  this  franchise  altogether.     It  en 
refuse  to  allow  the  railroad  company  to  charge  any  fares 
whatever,  the  company  having  its  option,  upon  sacb  a 
deprivation  of  one  of  its  franchises;  of  discontinuing  its 
business  and  surrendering  its  charter.     If  the  state  en 
withdraw  the  franchise  in  Mo,  it  can  withdraw  it  partially 

**  So  also  Southern  PacUic  R.  R.  Co.  r.  Board  of  R.  R.  Commisnom 
rrs  of  California,  78  Fed.  Rep.  2j6  (1896).  See  also  dicta  lo  tlie  suae 
effect  in  Stanislaus  County  r.  San  Joaquin  and  King's  River  Camai  mad 
Irrigation  Co.,  192  U.  S.  20\  (1903);  San  Anionio  Traction  Co.  v. 
Attgclt,  81  S.  W.  Rep.  (Texas)  106  (1904);  and  Ckirago  Union  Trat- 
tion  Co,  V.  City  of  Chicago,  199  HI-  484  (1902).  lo  £x  Porta  Koekkr, 
23  Fed.  Rep.  5J9  (18S5).  and  Railway  Co.  v.  Citt,  54  Ark.  tot  (l89l)» 
there  was  the  limitation  on  the  Mate's  re«erved  power  that  coipoiafc 
and  corporators'  rights  should  not  be  impaired,  and  this  restrktioa  Jmll- 
fied  the  decisions  in  those  cases.  The  only  case  directly  hokfiof  tlni 
the  leffislntiire,  where  there  is  a  reserved  pomer,  caa  s^  what  b  a  rca- 
sonatile  rate,  and  that  its  action  in  this  respect  is  not  siAjcct  to  indicial 
review,  is  American  Coal  Co,  v.  Consolidated  Coat  C«.,  46  Md.  IS 
( 1876).  and  it  is  doubtful,  in  the  light  of  the  tendencies  on  this  tiibjcc^ 
whether  this  decision  would  t»e  followed  to-day  tvtn  to  its  owa  jwftn 
diction,  although  clearly  logical,  as  e!cplained  la  the  text 

"^BUke  Y.  Winona  and  St.  Peter  R.  R.  Co..  19  Mimi.  4iS  {^^l 
yt organ  r.  Louisiana.  9(|  U.  S.  217  (iltT^). 
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or  upon  conditions.    It  can  say  how  much  the  company  may 
charge.    This  is  not  like  the  numerous  cases  cited  above  in 
which  it  was  contended  that  the  acts  imposing  burdens  and 
exactions  of  property  upon  tlie  corporation  were  invalid, 
because  this  is  the  case  of  the  state  l^islating  directly  with 
reference,  not  to  other  proi)crty  and  rights  of  the  corporation, 
but  to  a  fraiKhise  which  it  itself  has  given  and  which  it 
has  expressly  reserved  the  right  to  recall  or  to  alter  at 
pleasure.    How  can  there  be  any  question  in  such  a  case  of  a 
**  reasonable*'  regulation?    How  can  the  action  of  the  legis- 
lature in  fixing  the  maximum  rate  be  subject  to  re\-iew  by 
the  courts?    How  can  the  corporation  in  such  a  case  be  said 
to  be  deprived  of  its  property  without  due  process  of  law? 
The  company  received  the  franchise  only  conditionally,  and 
it  is  deprived  only  of  that  which  it  had  contracted  should  be 
held  at  the  will  of  the  state  and  subject  to  reguhtion  hf 
the  state.    That  the  withdrawal  of  this  franchise  or  the 
fixing  of  an  **  unreasonable**  maximum  charge  may  crqipk 
the  corporation  or  practically  destroy  its  other  property,  is 
no  argument  against  the  exercise  of  the  state's  reserved 
power;  for,  as  was  well  said  in  Bondholders  v.  R.  R.  Com* 
missioners.  Case  No.  1625,  3  Fed.  Cas.  846  (1874) :  '*  The 
repeal  of  its  franchise  would  have  well-nigh  destroyed  the 
value  of  its  tangible  property;  and  while  the  latter,  as  sudi, 
could  not  be  taken,  still  its  essentbl  value  for  use  on  the 
railroad  would  be  gone.**    It  is  submitted  that  Lake  Shore 
and  Michigan  Southern  Railuvy  Co.  v.  Smith  is  incorrectly 
decided,  and  that  the  cause  of  the  decision  there  readied  is 
an  unwillingness  on  the  part  of  the  court,  through  a  vague 
fear  of  possible  consequciKcs,  to  allow  the  state  Ifgislaturei; 
under  their  reser\-ed  power,  *'  unreasonably'*  to  regulate  the 
fares  of  railroad  companies,  although  sound   reasoning 
would  seem  to  compel  the  admission  that  they  have  such 
power.    It  was  fear  of  the  state's  exercising  too  great  power 
over  corporations  that  led  to  the  Dartmouth  College  de- 
cision.   It  was  fear  of  coqx)rations  securing  too  great  power 
indci)endcntly  of  state  control  that  led  to  the  clnu5;es  in  state 
constitutions  and  statutes  reserving  to  the  state  the  right  to 
alter,  amend,  or  repeal  charters  thereafter  granted  by  them. 
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If  such  clauses  in  turn  threaten  to  restore  the  dangers  wWdi 
inspired  the  Dartmouth  College  Case,  the  reinedjr  m^^ 
properly  be  sought,  it  seems  to  the  uricer,  not  in  an  evasion 
of  the  logical  application  of  the  principle  of  the  reserved 
power,  but  in  a  limitation  of  the  reseried  power  of  the  state 
by  provisions  such  as  those  found  in  some  of  the  state  con- 
stitutions and  statutes,  that  the  reserved  power  shall  not  be 
exercised  so  as  to  impair  tlie  vested  rights  of  the  corpora- 
tion,  to  work  injustice  to  corporators,  or  unreasonably  to 
prevent  the  corporation  from  earning  a  proper  compensation 
for  tlie  services  which  it  renders  and  the  capital  which  it  has 
invested  in  its  undertaking; 

As  a  matter  of  fact,  when  it  was  stated  in  the  argument  in 
a  previous  part  of  this  paper  that  the  reserved  power  of  the 
state  cannot  be  exercised  in  a  way  prohibited  by  law, — in 
such  a  way,  for  example,  that  the  corporation  is  deprived  of 
its  property  without  due  process  of  law, — it  must  be  care- 
fully borne  in  mind  that  there  cannot  w*ell  be  such  a  depriva- 
tion in  the  case  of  a  repeal  of  the  franchises  of  the  oorpoca- 
tion,  or  in  exactions,  however  stringent,  prescribed  as  oon- 
ditions  for  the  further  retention  by  the  corporation  of  the 
rights  granted  to  it  by  the  state.  If  the  corporation  has  con- 
tracted with  the  state  under  terms  which  altow  the  state  to 
recall  what  it  has  given  to  the  corporation,  it  cannot  be  said 
to  be  deprived  of  its  property  without  due  process  of  hw 
when  the  state  retakes  what  it  has  thus  gi\'en.  It  is  not  a 
question  at  all  of  **  due  process  of  law  :**  it  is  the  act  of  a 
party  to  a  contract  exercising  the  right  for  which  it  has  con- 
tracted It  has  already  been  explained  that  the  state  cannot 
contract  to  have  the  power  arbitrarily  to  take  from  the  cor- 
poration property  which  was  not  given  by  it  to  the  corpora- 
tion; it  cannot  secure  for  itself  in  this  way  the  right  to  de- 
prive the  corporation  of  its  property  without  due  process  of 
law ;  it  cannot  bargain  for  itself  a  power  forbidden  to  it  by 
the  Constitution.  But  with  reference  to  the  franchises 
which  it  has  given,  it  can  revoke  the  grant  at  its  pleasure,  or 
allow  it  to  remain  unrevoked  upon  whatever  conditions  it 
pleases;  and  e\'en  though  those  conditions  take  from  the 
corporation  all  its  property  of  whatever- kind  or  description 
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or  however  attained,  the  taking  cannot  fairly  be  said  to  be  a 
taking  without  due  process  of  law,  or  to  involve  a  question 
under  tlie  fourteenth  amendment  at  alL 

The  admission  of  the  truth  of  these  principles,  however. 
does  not  necessarily  insure  the  proper  decision  upon  the  facts 
in  even*  case,  for  other  perplexing  problems  may  frequently 
arise.    One  of  the  real  difhculties  that  presents  itself  in  the 
cases  is  to  distinguish  between  wliat  is  properly  a  franchise 
of  the  corporation,  and  what  is  a  property  right  distinct 
from  such  franchise.    It  is  sometimes  easy  to  confuse  with 
franchises  the  powers  of  a  corporation  or  otiier  property 
rights,  so  that  the  courts,  even  while  attempting  to  follow 
the  principles  ruling  the  question,  have  in  some  instances,  it 
would  seem,  improperly  applied  them  to  the  particular  facts 
of  the  case.    "  To  be  a  franchise  the  right  possessed  must 
be  such  as  cannot  be  exercised  without  the  express  permis- 
sion of  the  sovereign  power — that  is  to  say,  a  privilege*  or 
immunity  of  a  public  nature  which  cannot  be  legally  exer- 
cised without  legislative  grant    Therefore  the  right  to  carry 
on  any  particular  business,  whether  belonging  to  a  natural 
or  an  artificial  person,  is  not  necessarily  or  even  usually  a 
franchise.    Tlie  right  to  carry  on  siKh  business  by  a  cor- 
poration organized  under  a  special  charter  or  general  law  is 
not  a  franchise,  but  a  power,  provided  such  business  might 
be  conducted  by  any  citizen  who  chose  to  engage  in  it**  ^* 
The  right  to  exist  as  a  body  corporate,  carrying  with  it,  at 
it  does,  powers  of  perpetual  succession,  the  right  to  sue  and 
be  sued,  and  to  transact  business  in  a  common  name  and 
with  a  limited  liability  on  the  part  of  stockholders,  is  un- 
doubtedly a  franchise.**    So  is  the  right  to  construct  and 
operate  a  railroad,**  especially  in  the  streets  of  a  city.**  The 


*A.  and  E.  Encyct.,  2d.  cd.,  vol.  xiv,  page  S.  See  on  this  tabjcct 
in  general,  an  article  by  R.  Ma^on  Li^le  emitted  "  Foreclosure  of  Rail- 
way Mortgages."  20  Amer.  L  Rev.  S67  ( 1886). 

Jcrsry  City  Cas-Light  Co.  v.  United  Gas  Improvement  Co.,  46  Fed. 
Rep.  265  (i^i)  :  California  v.  Central  PaciHe  R.  R.  Co.,  127  U.  S.  4O 
(1887):  State  V.  Minnesota  Thresher  Manufaeturing  Co.,  40  Minn. 
225  ( 18S9)  ;  Tuckahoe  Canal  Co.  v.  Tuckahoe  and  lames  River  R,  R, 
Co.,  II  Leigh  (Va.).  78  (1840). 

**  Blake  v.  IVinona  and  St.  Peter  R.  R.  Co.,  19  Minn.  418  (1873). 

"  Denver  and  Swansea  R.  R.  Co.  v.  Denver  City  R.  R.  Co.,  2  G>lo. 
68a  (1^75). 
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right  to  lay  gas-pipes  in  the  streets  of  a  dty  is  a  franchise.^ 
The  right  to  make  and  maintain  a  railway  and  to  take  toDs  or 
fares  thereon,''  tlie  right  to  collect  tolls  upon  logs  put  into  a 
river,^^  the  right  to  collect  tolls  on  bridges^  roads^  etc«^*  the 
right  to  lay  pipes  in  the  public  streets  of  a  municipality  and 
to  collect  rates  for  water  fumislied/*  the  right  to  carry  on  a 
banking  business,^'  and  especially  to  issue  bank-notes,^  the 
right  to  construct  and  maintain  a  pier  and  to  take  wharf- 
age,'* the  right  to  build  a  mill  upon  a  public  river  and  to 
receive  tolls  for  grinding,^*  ha%'e  all  been  held  to  be  fran* 
chises,  that  is,  privileges  granted  by  the  state,  although  the 
grant  may,  of  course,  be  to  individuals  as  well  as  to  corpora- 
tions. 

Notwithstanding  these  well-defined  distinctions  and  prin- 
ciples, the  courts  in  some  of  the  cases  have  held  to  be  prop- 
erty what  more  correctly  would  seem  to  be  merely  sudi  f  ran* 
chises  given  to  the  corporation;  in  other  cases  the  courts 
have  held  to  be  franchises  what  apparently  are  merdy  pow- 
ers of  the  corporation.  Let  us  consider  two  or  three  of  the 
decisions  which  probably  are  in  errror  in  these  respects.  la 
Detroit  v.  Detroit  and  Howell  Plank-Road  Co.,  43  Mich.  140 
(1880)  (a  decision  handed  down  by  the  renowned  juris! 
whose  remarks  on  the  reserved  power  are  quoted  as  the  open- 
ing words  of  this  paper),  the  state  of  Michigan  had  incor- 
porated a  company  to  build  and  maintain  a  plank  road  from 
Detroit  to  Howell,  the  charter  being  subject  to  the  usual 
form  of  resened  power.  Subsequently  the  legislature 
passed  an  act  providing  tliat  no  plank-road  company  should 


"*  Jersey  City  Gas  Co.  v.  Dunght,  20  N.  J.  Eq.  242  (1878);  5lalr  v. 
Cincinnati  Gas-Light  and  Coke  Co.,  18  Ohio  St.  262  (1868). 

'^  Blake  v.  irinona  and  Si.  Peter  R.  R.  Co.,  19  Minn.  418  (187J); 
Morgan  \\  Louisiana,  93  U.  S.  217  (1876). 

**  Sellers  V.  Union  Lumbering  Co..  39  Wise  527  (1876). 

**  Truekee  and  Tahoe  Turnpike  Road  Co.  v.  Campbell,  44  CaL  89 
(1872) ;  Davis  v.  Xew  York,  14  N.  Y.  5*3  (i8s6). 

'*  Spring  r alley  Water  Works  v.  Seholtler,  62  Cal.  69  (1882). 

*M/i7/i</M  V.  Sharp,  27  N.  Y.  619  (1863);  Stale  v.  Siebbins,  I  Stew. 
(Ala.)  312  (1S28).    But  note  special  facts  in  latter  case. 

'^^tugusla  Bank  v.  Harlc.  13  Peters  (U.  S.)  595  (1839). 

••Il'ii/i/i  V.  Aw  York  Floating  Dry  Dock  Co.,  77  N.  Y.  452  (1879)- 

**  Tuckahoe  Canal  Co.  v.  Tuckahoe  and  lames  River  R.  R.  Co.,  11 
Uigh  (Va).  78  (1840). 
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be  allowed  to  keep  or  maintain  a  totl-gate  within  the  Emits 
of  any  city  without  the  consent  of  the  municipal  authoritia^ 
or  to  collect  toll  within  such  limits;  if  such  toll-gate  already 
existed,  it  must  be  removed  b}*  the  company  beyond  the 
limits  of  the  city  within  sixty  days  after  notice  to  that  effect 
given  by  the  municipal  authorities.     The  defendant  com- 
pany had  its  road  already  in  operation;  the  Gty  of  Detroit 
gave  it  the  notice  prescribed  in  the  act,  and,  upon  the  failtire 
of  the  company  to  observe  such  notice*  sought  to  mandamus 
it  to  remove  such  of  its  toll-gates  as  were  within  the  aty 
limits*  the  effect  of  which  would  have  been  to  deprive  it  of 
the  right  to  collect  tolls  upon  two  and  a  half  miles  of  its 
road.    Was  anything  souglit  here  more  than  the  withdrawal 
of  a  franchise — the  franchise  to  take  tolls  from  persons 
using  the  road  of  the  company?     That  such  withdrawal 
would  have  rendered  practically  valueless  the  other  physi* 
cal  property  of  the  corporation  is  not  to  be  considereo, 
for  that  is  the  result  in  every  case  in  which  such  fran* 
chises  are  repealed;  it  is  the  risk  which  such  corporatKMis 
assume  in  building  their  road  and  buying  property  for 
the  proper  use  and  exploitation  of  their  franchises;  those 
franchises  are  revocable,  and  the  corporation  must  ^  gather^ 
its  *'  roses"  while  it  may.    The  court,  however,  in  this  case; 
denied  the  mandamus,  saying:    ''There  is  no  well-consid* 
ercd  case  in  which  it  has  been  held  that  a  legislature^  under 
its  power  to  amend  a  charter,  might  take  from  the  corpora- 
tion any  of  its  substantial  property  or  property  rights.  •  •  . 
What  the  state  claims  a  right  to  do  is  to  deprive  the  re- 
spondent of  the  privilege  any  longer  to  take  tolls  for  travel 
and  traffic  on  two  miles  and  a  half  of  its  road.    If  it  may  do 
this  in  respect  to  one  part  of  the  road,  it  may  in  respect  to 
any  other  part.    If  it  may  exclude  the  respondent  from  De- 
troit, it  may  from  Howell  also,  or  from  any  township  on 
the  line,  and  a  single  section  of  a  statute  may  annihilate  the 
property  of  respondent  altogether.    A  statute  which  could 
have  this  effect  would  not  be  a  statute  to  amend  franchises, 
but  a  statute  to  confiscate  property ;  it  would  not  be  a  stat- 
ute of  regulation,  but  of  spoliation."    It  is  submitted  that  the 
court  is  here  misled  by  the  ordinary  identification  of  a  fran- 
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chise  and  a  property  right  of  the  corporatioii.  It  is  true 
that  the  frandiises  are  property  rights  of  a  corporation,  but 
they  are  those  property  rights  which  the  state  itself  has  given 
to  the  corporation,  and  therefore  subject  to  its  reser\'ed  pow- 
ers of  revocation  and  amendment*' 

The  same  confusion,  resulting  from  the  acceptation,  for 
purposes  of  the  solution  of  this  question,  of  the  ordinarily 
stated  principle  that  its  franchises  constitute  a  property  right 
of  the  corporation,  is  to  be  found  in  People  of  the  State  of 
New  York  v.  O'Brien,  1 1 1  N.  Y.  i  ( i888).»*  In  that  case 
the  corporation  of  the  Broadway  Surface  R.  R.  Co.  in  the 
City  of  New  York  was  dissolved  by  the  legislature  acting 
under  its  reserx'cd  power.  The  question  involved  was 
whether  tlie  franchise  to  maintain  tracks  and  run  cars  on 
Broadway  and  the  mortgages  which  the  company  had  given 
on  these  franchises  sur\'ived  the  dissolution  of  the  corpora- 
tion. It  was  held  that  they  did.  **  We  think/*  said  the  court, 
**  that  there  are  no  reported  cases  in  w*hich  the  judgment  of 
the  court  lias  ever  taken  the  franchises  or  property  of  a  cor- 
poration from  its  stockholders  and  creditors,  through  the  ex- 
ercise of  the  reserx-ed  power  of  amendment  and  repeal,  or 
transferred  it  to  other  persons  or  corporations,  without  pro- 
vision made  for  compensation.*'  The  right  to  run  cars  on 
Broadway,  the  court  argued,  was  a  ''property*'  right  de- 
rived from  the  City  of  New  York,  and  this  property  right 
was  independent  of  the  life  of  the  corporation;  the  legisla- 
ture could  terminate  the  life  of  the  corporation,  but  could 
not  confiscate  its  property.  This  argument  fails  to  recog- 
nize that  tlie  very  purpose  of  the  reser\'ed  power  is  to  recall 
at  will  the  franchises  of  the  corporation,  and  that  the  right  to 
run  a  railroad  through  the  streets  of  a  city  is  a  franchise, 

**Sce  Simpgam  County  Court  v.  Arnold.  7  Bush.  (Kv.)  353  (1870), 
and  Snctt  v.  CHy  of  Chicago,  133  III  413  (1890).  The  laUer  case,  whh 
tlie  fame  facts  as  Detroit  v.  Detroit  and  Howell  Plank-Road  Cm^  is 
contra.  It  proceeds,  however,  not  90  much  on  the  power  of  the  stale 
under  its  reserved  right  of  alteration  and  repeal,  as  on  the  doctrine 
of  an  implied  condition  in  the  act  incorporating  the  plank-road  com- 
pany that  the  right  to  use  the  highway  tor  a  toll-road  was  to  he  lost 
as  to  5uch  p;irt  thereof  as  might  come  under  the  control  and  goverv- 
ment  of  an  incorporated  municipality. 

*  Also  in  Roekester  and  Charlotte  Turnpike  Road  Co.  v.  ioei^  suprm. 
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whether  the  right  be  given  directly  by  the  stale  or  by  A 
municipality,  which  is  one  of  the  governmental  agencies  of 
the  state.  And  if  the  franchises  can  be  and  are  revoked,  any 
mortgage  previously  executed  thereon  must  become  ifio 
facto  void,  because  the  mortgagor  cannot  pledge  a  greater 
interest  in  the  mortgaged  projicrty  than  he  himself  pos* 
sesses  tliercin,  and  the  nx>rtgagee  knew  or  should  have 
known  that  he  was  accepting  a  mortgage  on  a  property  in- 
terest which  was  revocable  at  any  tiuK  at  the  will  of  a  tUid 
parly — viz.,  the  slate. 

In  97  Me.  590  ( 1903),  the  Justices  of  the  Supreme  Ciait 
of  Maine  rendered  an  opinion  to  the  legislature  of  flat 
state  which  apparently  errs  on  the  other  side  of  this  sane 
question — errs  in  calling  that  a  franchise  which  is  in  reaEty 
a  mere  power  of  the  corporation  possessed  by  natural  at 
well  as  by  artificial  persons  without  any  grant  by  the  state. 
Tlie  opinion  was,  in  eflfect,  that  a  law  limiting  incor]x>rated 
insurance  companies  to  the  issuance  of  one  standard  fire  in- 
surance policy  was  valid  under  the  power  reserved  in  die 
state  to  repeal  or  alter  the  charters  of  such  companies^    Ad- 
mitting that  the  state  had  no  right,  under  this  reserved 
power,  to  confiscate  the  property  of  the  corjioratkMi  lawfully  ' 
acquired  by  it,  or  to  impair  the  obligation  of  the  conlracU 
entered  into  between  it  and  third  persons,  the  judges  never* 
theless  go  on  to  say  that  "'  WHiile  the  individual  has  esdst- 
ence  and  consequent  rights  independent  of  the  l^slatoR; 
the  corporation  or  incorporated  company  derives  its  existence 
and  rights  solely  from  legislative  action.  The  legishture  may 
refuse  to  grant  any  corporate  rights  or  powers  whatever  and 
even  existence,  or  it  may  grant  one  only.    Until  the  legish- 
ture acts,  these  do  not  and  cannot  exist    So  the  legislature 
may  by  general  law  or  special  act  amend,  alter,  or  repeal 
any  corporate  charter  or  corporate  riglit  or  existence  once 
granted   (except,  of  course,  where  it  has  stipulated  not 
to  do  so),  and  in  so  doing  it  may  cut  away  the  powers  of  a 
corporation  one  after  another  and  from  time  to  time,  awl 
finally  destroy  the  last  one  and  the  corporation  itself.  .  .  . 
It  can  prohibit  the  acquisition  of  any  nx>re  property  by  the 
corporation;    it  can  prohibit  the  making  of  any  new  con- 
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tracts  whate%*er  by  the  corporation,  or  any  new  contract  «• 
cept  one  of  a  particular  prescribed  kind  and  form  with  pre- 
scribed stipulations  therein.    This  power,  sweeping  as  it  b 
in  its  scope,  is  necessarily  implied  and  included  in  the  re- 
served power  to  amend,  alter,  or  repeal  the  very  legislative 
acts  which  gave  life,  powers,  and  rights  to  the  corporation." 
But  the  point  to  be  noted  is  that  these '"  very  legislative  acts'* 
did  not  give  the  powers  and  rights  to  the  corporation  which 
this  opinion  would  seem  to  imply  that  they  gave-    They  gave 
to  the  corporation  life,  it  is  true,  and  thereby  the  means  or 
the  power  to  acquire  these  others  **  powers"  and  **  rights^" 
but  once  the  company  is  incorporated  its  powers  and  its 
property  stand  on  the  same  basis  as  those  of  individuals.    Its 
power  to  contract  as  a  corporate  entity  is  the  same  as  the 
power  of  an  individual  to  contract  as  an  individual  entity. 
The  power  to  contract  is  not  a  franchise;  it  is  not  given  by 
the  state  otherwise  than  in  the  sense  that  lif^  and  therefoic 
indirectly  all  other  attributes  and  powers,  are  given  by  the 
state.    It  may  be  that  the  state  tmder  and  by  virtue  of  its 
police  power  has  the  power  to  limit  insurance  companies  to 
the  issuance  of  one  particular  form  of  policy.    But  then  it 
has  also  power  to  place  a  similar  limitation  upon  the  power 
of  an  individual  to  act  in  the  same  way.     It  is  here  eon- 
tended  merely  that  the  state  cannot  control  the  power  to 
contract  of  a  corporation  which  is  subject  to  the  reserved 
.  power,  any  more  than  it  can  control  the  power  of  an  indi- 
vidual to  contract;  the  extent  of  the  power  in  either  case 
depends  upon  other  considerations,  and  is  totally  independ- 
ent of,  and  derives  no  additional  force  or  strength  from,  the 
reserved  power.    To  say,  as  was  said  in  the  above  opinion, 
that  the  reser\'ed  power  gives  to  the  state  the  right  to  limit 
the  contracting  power  and  other  powers  of  such  a  corpora- 
tion in  any  manner  and  to  any  extent  to  which  the  state  may 
see  fit,  is  to  confuse  the  powers  of  a  corporation  with  the 
franchises  of  a  corporation,  and  to  extend  to  the  one  the 
power  which  the  state  possesses  only  with  regard  to  the 
other. 

Summing  up,  then,  the  status  of  the  relationship  between 
the  state  and  the  corporation,  so  far  as  the  extent  and  limi 
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tations  of  the  reserved  power  are  concerned,  we  have  shown 
that  in  many  instances  the  courts  have  allowed  the  legisb* 
ture,  under  the  guise  of  the  reser\'ed  power,  to  exercise  un- 
limited sway  over  all  the  rights,  property,  and  affairs  of  the 
corporations  subject  to  such  power.    It  has  been  shown  that 
these  cases  rest  upon  the  mistaken  assumption  that  the  state, 
in  retaining  the  right  to  alter  or  repeal  a  contract,  can  regu- 
late or  affect  property  and  rights  not  concerned  by  nor  pn^ 
vided  for  in  the  contract,  and  that  it  can  resen-e  powers 
which  are  expressly  denied  to  it  by  the  Federal  Consttta* 
tion«  that  is  to  say,  that  it  can  create  instead  of  merely  retain 
existing  powers.    It  has  been  pointed  out  that  the  rights  and 
property  of  a  corporation  cannot  be  regulated  by  the  state 
otherwise  nor  to  a  greater  extent  than  simihr  piopeity  and 
rights  of  individuals  can  be  regulated,  except  that  the  state 
can  prescribe  what  it  pleases  concerning  the  rights  and  pro|K 
erty  of  the  corporation  if  it  does  so  as  the  express  condition 
upon  which  is  to  depend  the  retention  of  its  franchises  hy 
the  corporation.    This  latter  power  is  enormous  in  its  ex- 
tent;   it  is  too  dangerotis  a  power  for  any  legishtttre  lo 
exercise;  it  is  fundamentally  opposed  to  all  the  limitations 
of  power  over  property  which  Anglo-Saxon  laws  and  tradi- 
tions have  imposed  upon  gox-emmental  bodies.    When  we 
consider  that  the  state  can  at  its  pleasure  destroy  the  cor- 
porate life,  revoke  the  franchises  of  the  corporation,  or,  as  an 
alternative,  allow  the  corporation  to  continue  in  its  integrity 
at  a  cost  of  whatever  sacrifice  in  rights,  powers,  or  property 
it  may  choose  to  demand,  we  must  realize  that  no  legal  nor 
constitutional  restrictions  at  present  operative  upon  the  leg- 
islative power  are  sufficient  to  check  this  most  dangerous 
authority — a  power  arbitrary  and  beyond  the  beneficent  rtg- 
ulative  power  of  the  judiciary.    Realizing  the  perils  of  such 
a  condition,  and  frequently  confronted  m  specific  instances 
by  unfair  exercises  of  this  power,  the  courts,  as  has  been 
shown,  have  often  refused  to  apply  to  the  cases  the  princi* 
pics  logically  controlling  them ;  they  have  frequently  denied 
to  the  legislature  the  right  to  revoke  what  unquestionably 
constituted  the  franchises  of  the  corporation;  they  have  re- 
fused to  the  legislature  the  right  to  regulate  the  tolls  and 
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charges  of  quasi-public  coqx>rations  beyond  a  **  reasonable** 
point,  although,  being  a  franchise  of  the  corporation,  the 
tight  to  take  tolls  should  be  subject,  theoretically  at  leaM» 
to  the  unrestrained  will  of  the  Icgislatinre.    It  is  sobniitted 
that  the  proper  solution  of  the  proUem  is  to  be  fomKl,  not 
in  illogical  decisions,  but,  as  lias  already  been  suggested^  in 
such  constitutional  or  statutory  limitations  upon  the  exer- 
cise of  the  reserxed  power  as  will  prevent  unjust  action  by 
the  legislature,  and  will  protect  the  property  and  interests  of 
stockholders,  bondholders,  and  mortgagees.    The  constito- 
tion  of  every  state  in  the  Union  should  contain  a  reservation 
of  the  right  to  re\'oke,  amend,  or  repeal  charter^  but  at- 
tached to  such  reser\'ation  should  be  the  provisioQ,  not  less 
fundamental,  that  this  reserved  power  should  never  be  exer- 
cised in  such  manner  as  in  the  opinion  of  the  judidaiy  wodd 
be  unreasonable — that  is,  in  such  manner  as  would  work 
injustice  to  corporators  or  to  third  persons  tmder  the  facts  in 
any  particular  case.  The  beneficent  results  that  woukl  follow 
the  general  adoption  of  such  provisions  are  forealiadowed 
in  those  comparatively  few  of  the  states  which  have  alread|jr 
adopted  them, — ^as  shown  in  such  a  typical  case,  for  example; 
as  Cataivissa  and  Btoomshtirg  Electric  Street  RaSwoy  Co.  v. 
Columbia  and  Montour  Electric  Raikvay  Co.,  12  Dist  Rqn 
(Pa.)  loi  (1902),  where  an  act  of  the  sUte  of  Pennsylva- 
nia provided  tliat  any  passenger  railway  company  incorpo- 
rated thereunder  should  have  the  right  to  use  any  streets^ 
highways,  and  bridges  included  in  the  route  of  any  existing 
passenger  railway  companies  whose  tracks  were  not  laid 
down  or  in  constant  daily  use.    The  plaintiff  coinpany  in 
this  case  wished  to  enter,  under  the  provisions  of  this  act,  a 
street  for  which  the  defendant  company  (whose  diarter  was 
subject  to  the  general  reserved  power)  had  secured  the  right 
of  way.    The  defendant  company  had  built  five-sixths  of  its 
road,  and  to  have  deprived  it  of  the  part  of  its  route  daimed 
by  the  plaintiff  company  would  have  destroyed  its  drcuit 
and  rendered  almost  valueless  much  of  the  trade  already  hid. 
Under  the  rescr\*ed  power  pure  and  simple  the  courts  would, 
it  is  believed,  have  been  obliged  to  sustain  the  act,  and  to 
have  decided  against  the  defendant  company.    But  the  de- 
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cision  was  in  the  Iatter*s  favor,  because  the  power  of  amend* 
mcnt  and  repeal  of  charters  reserxed  to  the  legislature  in  the 
constitution  of  Pennsylvania  is  subject  to  the  proviso  that  it 
can  be  exercised  only  "'  in  such  manner  .  .  .  that  no  injut- 
tice  shall  be  done  to  the  corporators." 

We  shall  consider  in  the  second  part  of  this  paper  the  ex- 
tent of  the  reserved  power  over  corporations  in  so  far  as  the 
corporate  charter  represents  a  contract  among  the  corpora- 
tors or  stockholders  themselves.  This  is  a  subject  of  far 
greater  intricac}*  than  the  one  thus  far  considered;  and  from 
the  maze  of  conflicting  and  irreconcilable  decisions  in  the 
reports,  we  may  well  deduce  the  conclusion  that  the  courts 
have  evolved  from  it  no  consistent  application  of  princi- 
ples, even  in  those  few  cases  where  principles  have  been  rec- 
ognized as  governing  the  subject  at  all 

Horace  Stem. 

(To  be  continwd) 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ADOPTION. 

Tlic  Supreme  Court  of  Washington  holds  in  Jamtt  x. 
James,  77  Pac.  1082,  that  neither  the  false  statement  made 

Validity  V  ^^^  natural  father  of  an  adopted  boy  at  the 
time  of  the  adoption  concerning  the  death  of 
the  boy*s  mother,  nor  the  fact  that  plaintiff  would  not  have 
adopted  the  boy  had  he  known  that  his  mother  was  living; 
nor  that  the  boy  thereafter  became  incorrigible;  and  was 
sent  to  a  reform  school  from  which  he  was  subsequently 
taken  by  his  natural  mother,  nor  that  plaintiff  after  remov- 
ing  from  the  state  in  which  the  boy  was  adopted  to  Wash- 
ington took  no  steps  there  to  adopt  the  boy,  renders  the 
adoption  invalid 

ALIENS 

In  Hopkhis,  United  States  Marshal,  ei  ah  v.  Fachani,  130 
Fed.  839.  the  United  States  Circuit  Court  of  Appeals  (Ninth 
Marrtog*  !•    Circuit)  holds  that  where  an  alien  woman  who 

citiica  has  come  into  this  countrj*  pending  proceedings 
for  her  deportation  under  the  immigration  laws  marries  a 
citizen  of  the  United  States,  she  at  once  takes  the  status  of 
her  husband,  and,  unless  released  from  custody,  is  entitled 
to  be  discharged  on  a  writ  of  habeas  corpus.  See  also  Cily 
of  Minneapolis  v.  Rcum,  6  C  C  A.  37  and  note  thereta 

ATTORKEYS-AT-LAW. 

In  Lat/irop  v.  Hallett.  77  Pac.  1095,  the  court  of  Colorado, 

holdinp  that  retainer  of  counsel  in  a  suit  is  not^  implied  au- 

Emptoyiag     thority   to   him   to   employ   associate  counsd 

AMUunt      therein  at  the  expense  of  his  client,  decides  that 

knowledge  by  a  client  that  his  counsel  is  being  assisted  in  the 

case  by  another  attorney  is  not  enough  to  show  that  the  client 

ratifies  the  eniploymei:!  on  his  Mialf  by  his  counsel  of  such 

48 
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ATTORNEYSATLAW  (Continued). 

attorney,  the  fact  of  such  assistance  being  consistent  with  the 
employment  of  the  attorney  to  assist  the  counsel  at  the  ht« 
ter's  expense.  It  is  further  held  that  an  attorney  employed 
by  counsel  to  assist  him  in  a  case  at  his  own  expense  is  not 
entitled  to  a  lien  on  the  judgment  therein.  Compare  North- 
ern Pac.  Ry.  Co.  v.  Clarki%  106  Fed.  794. 

In  Broznt  v.  Arnold,  131  Fed.  723,  the  United  StatesGr- 
cuit  Court  of  Appeals  (Eighth  Circuit)  decides  that  while 

AiiiiMrity  ^^^  general  nile  is  said  to  be  that  the  authority 
•ttcr         conferred  upon  a  lawyer  by  his  retainer  in  an 

iiitff  acai  action  or  suit  ceases  when  the  judgment  or  de- 
cree is  rendered,  there  are  many  exceptions  to  this  rule,  and 
in  the  actual  practice  of  the  law  it  is  frequently  disregarded. 
Some  of  the  established  exceptions  are  that  after  judgment 
or  decree  the  authority  of  the  attorney  for  the  prevailing 
party  to  collect  or  enforce  it,  his  authority  to  receipt  for  its 
proceeds  and  to  discharge  it,  his  authority  to  admit  senrioe 
of  a  citation  to  review  it,  and  his  authority  to  oppose  any 
steps  that  may  be  taken  within  a  reasonable  time  to  reverse  il, 
continue.    Compare  Bcriliold  v.  Fox^  21  Minn.  51. 

The  Supreme  Court  of  New  Mexico  in  Johnstoti  v.  Board 
of  Bcnialillo  County  Com'rs,  78  Pac.  43,  decides  that  die 
€•■  M  iM  P^*"^"^^  representative  of  an  attorney  who  pcr- 
■praMt  formed  ser\'ices  under  a  contract  for  fees,  but 
died  before  full  performance,  can  recover  only  such  leason- 
able  proportion  of  the  contract  price  as  the  services  per- 
formed bear  to  the  whole  services  contracted  for,  or,  as  other- 
wise stated,  the  reasonable  value  of  the  services  performed. 
See  Gordon  v.  Miller,  14  Md.  204. 


BANKRUPTCY. 

The  United  States  District  Court  (E.  D.  Tennessee,  S. 
D.)  decides  In  re  Douglas  Coat  and  Coke  Co.,  131  Fed.  769, 
Appoietmcat  that  uudcr  the  Bankruptcy  Act  of  1898,  as 
•I  Rcc«wcn  amended  by  the  Act  of  1903,  in  order  that  the 
appointment  of  a  receiver  at  the  instance  of  another  shall 
constitute  an  act  of  bankruptcy,  the  appointment  must  have 
been  made  "because  of  insolvency,"  and  the  appointment 
of  a  receiver  for  the  property  of  a  corporation  in  a  suit  lo 
foreclose  a  mortgage,  in  which  the  bill  does  not  allege  in- 
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BANKRUPTCY  (Conthracd). 

solvency,  but  a  breach  of  the  covenants  of  the  mortgage^  docs 
not  authorize  an  adjudication  of  bankruptcy  against  the  cor- 
poration, ahhough  it  inay  in  fact  have  been  insolvent,  and 
such  insolvency  may  have  caused  its  default.  Compare  with 
this  case  Bine  MoHulain  Iron  and  Sied  Co.,  131  Fed.  57. 

It  is  decided  by  the  United  States  Circuit  Court  of  Ap* 
peals  (Second  Circuit)  In  re  Frederick  L.  Grant  Shoe  Co^ 
UBiMiiMftt««    130  Fed.  881,  that  a  creditor  having  a  provable 

cteia  claim,  although  the  amount  is  unliquidated,  may 
file  a  petition  in  bankruptcy  against  his  debtor,  and  further, 
that  a  claim  for  damages  for  breadi  of  a  contract  is  one 
founded  **  upon  a  contract'*  within  the  meaning  of  the  Bank- 
ruptcy Act  of  1898  and  is  consequently  provable  in  bank- 
ruptcy.  Compare  In  re  Stem,  1 16  Fed.  604. 


CARRIERS 
The  Supreme  Court  of  Washington  hoMs  in  Normile  v. 

Northern  Pac.  Ry.  Co.,  77  Pac  1087,  that  in  an  adkm 
RcMt—fcn  ^g^inst  a  carrier  for  the  kiss  of  goods^  where 
Tiac  f  Rf  there  is  no  dispute  about  the  material  facts^  the 
cciir«  a— 4b    question  what  is  a  reasonable  time  in  which  the 

goods  should  have  been  removed  by  a  consignee  b  for  the 

court.    Compare  Hedges  v.  Hudson  Rwer  Rd.  Co.,  49  N.  Y. 

223. 

CONSPIRACY. 

In  JVright  v.  Stexivrt,  130  Fed.  905,  the  United  Sutcs 
Circuit  Court  (District  of  Missouri,  S  W.  D.)  considers  m 
CMspiracy  case  in  which  the  plaintiff  had  been  defrauded  by 
f  D€Umm4  certain  professional  swindlers,  the  method  used 
being  of  sikIi  a  nature  as  to  convince  the  person  defrauded 
that  he  was  to  be  successful  by  swindling  another  man.  The 
plaintiff  having  tost  considerable  money  in  consequence  of 
the  scheme  suol  to  recover  it  back  and  secured  judgment 
Tlie  case  presents  a  most  interesting  and  thorough  review  of 
the  questk>ns  involved,  and  the  cases  bearing  upon  the  l^al 
principles  controlling  the  decision  are  exhaustivdy  reviewed. 
Compare  Catts  v.  Phalen,  2  Howard,  376.  The  court  in  the 
principal  case  above  holds  that  although  the  plaintiff  was  m 
delicto  he  was  not  in  pari  delicto  with  the  others,  whose  real 
aim  was  to  defraud  him. 
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CONSTITUTIONAL  LAW. 

Another  decision  dealing  with  the  constitutionality  of  a 
statute  prohibiting  the  use  of  trading  stamps  occurs  in  StaU 
Dttt  Pr«ceM    V.  Ramscycf.  58  Atl.  958,  where  it  is  held  that  a 

•f  Law  statute  prohibiting  the  giving  away  of  trading 
stamps  with  articles  of  merchandise  purchased,  entitling  the 
purchaser  to  other  articles  on  exhibition  at  the  store  of  the 
trading-stamp  company,  and  making  a  violation  thereof 
punishable  by  fine,  etc.,  is  unconstitutional,  as  depriving  a 
citizen  of  the  means  of  acquiring  and  possessing  property, 
and  is  not  sustainable  as  within  the  police  power  of  the  slate 
on  the  ground  that  it  was  a  proper  regidation  for  the  promo- 
tion of  the  public  welfare.    Compare  State  v.  Dodgc^  56  AtL 

983.  • 

CORPORATIONS 

In  Schnittger  v.  Old  Home  Consol.  Min.  Co.^  78  Pac  9» 
the  Supreme  Court  of  California,  laying  down  the  general 
Lo«a«f  principle  that  where  a  proposition  to  borrow 
Dirtct«rs  nioucy  from  certain  directors  of  a  corporatioa 
was  carried  by  sufficient  votes  of  other  members  of  the  board 
of  directors  to  render  the  same  valid  without  the  votes  of  the 
lending  directors,  the  fact  that  such  lending  directors  were 
present  at  the  meeting  and  voted  for  the  transaction  did  not 
invalidate  the  same,  holds  under  the  facts  of  the  case  that  the 
fact  that  directors  of  a  corporation  loaning  money  to  it  did 
not  disclose  to  the  other  members  of  the  board  of  directon 
the  fact  that  they  were  the  real  parties  who  were  loaning  the 
money,  or  that  the  person  in  whose  name  the  transaction  was 
had  was  merely  a  figurehead,  did  not  invalidate  it,  in  the 
absepce  of  a  showing  that  the  corporation  sustained  some 
loss  by  reason  thereof,  or  that  the  loaning  directors  thereby 
obtained  an  undue  advantage  over  the  corporation. 


DAMAGES. 

Uncertainty  as  to  the  profits  which  might  have  been  made 
if  a  given  contract  had  not  been  broken  frequently  results  in 
-     .        ^    denying   a  plaintiff  any  substantial   recovery. 

Article*:  CircumstaiKcs  are  presented  in  Lazier  Gas  En- 
spectttatwc     ginc  Co.  V.  DiiBois,  130  Fed.  834,  under  which 

DauMffct  ^j^^  ^^^^j.j  (j^i(jjK5  that  sufficient  certainty  is  pro- 
duced to  enable  such  profits  to  be  estimated.  It  is  there  held 
that  where,  in  an  action  for  breach  of  a  contract  to  manufac* 
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DAMAGES  (Cootimwd). 

ture  and  sell  certain  machinery*,  plaintiff  Aowtd  that  the 
average  profit  nude  during  the  sixteen  months  in  which  the 
contract  was  performed  \vas  $91 1  per  month,  a  verdict  al- 
lowing plaintiff  profits  at  that  rate  during  the  eight  remain- 
ing months  of  the  contract  period  after  the  bres^  was  not 
objectionable  on  the  ground  that  such  profits  were  remote 
and  speculative.    Compare  United  States  v.  Bekam^  no  U. 


DEATH  BY  WRONGFUL  ACT. 

In  re  Bumstine,  131  Fed.  828.  it  is  decided  by  the  United 
States  District  Court  (E.  D.  Michigan,  S.  D.)  that  under 

ctoiflM:  the  Michigan  act  relating  to  death  liy  wrongful 
AMicMMNtjr  Q^^  providing  that  an  action  may  be  brought  bf 
an  administrator,  but  that  the  recovery  diall  pass  to  de> 
cedent's  next  of  kin,  a  father  being  entitled  to  the  entire 
recovery  for  the  wrongful  killing  of  his  son,  his  right  thereto 
constituted  assets  belonging  to  his  estate  in  bankruptqr 
within  the  Bankruptcy  Act  of  189&  Compare  Findbj  v. 
Chicago  Railroad  Co..  106  Mich.  70a 


EMINENT  DOMAIN. 

In  Atlanta,  K.  and  N.  Ry.  Co.  v.  Southern  Ry.  Co..  131 
Fed.  657,  the  United  States  Circuit  Court  of  Appeals  (Sixth 
prtortt,  tff  Circuit)  decides  that  a  statutory  proceeding  for 
^^^  the  condemnation  of  a  right  of  way  for  railroad 
purposes  is  but  a  substitute  for  its  acquisition  by  contract, 
and  the  filing  of  a  petition  for  condemnation  by  a  railroad 
company  gives  it  no  right  as  against  another  company  whidi 
previously  obtained  a  deed  from  the  owner  for  the  same 
purpose,  although  such  deed  was  not  recorded.  It  is  further 
held  in  the  same  case  that  a  contract  for  the  sale  or  convey- 
ance by  a  hndowner  of  a  right  of  way  to  a  railroad  com- 
pany, although  in  parol  and  executory,  is  good  as  against 
another  company  which  subsequently  institutes  proceedings 
for  condemnation  of  the  same  land,  with  notice  that  such  an 
agreement  had  been  made,  such  company  not  being  an  inno- 
ctmt  purchaser  protected  by  the  Statute  of  Frauds.  With 
this  iSecision  compare  M.  and  St.  P.  R.  Co.  v.  Chicago,  etc^ 
R.  Co..  1 16  Iowa,  61 1. 
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FOREIGN  CORPORATIONS 

The  Supreme  Court  of  Oklahoma  decides  in  Myait  v. 
Poftca  City  Land  and  Improixmcnt  Co,^  78  Pat.  i85»  that 
Corporate  a  foreign  corporation  acting  in  excess  of  its  con- 
AmkorMy  ferrcd  authority  may  be  questioned  as  to  its  au- 
thority only  by  the  state.  But  where,  in  an  action  by  a  for- 
eign corporation,  there  is  an  attempt  on  the  part  of  such  oor* 
poration  to  acquire  title  to  property  vested  in  an  individiialt 
such  individual  may  deny  its  corporate  capacity  as  a  defence 
to  its  right  of  recover)*.  It  is  indispensable,  the  court  sayi^ 
that  a  corporation,  seeking  to  invoke  the  doctrine  of  comi^t 
must  first  be  possessed  of  some  right,  power,  or  privilege  m 
the  country  of  its  domicile,  and  unless  it  has  both  existence 
and  some  right  Oi*  power  there,  it  cannot  be  a>varded  any  in 
a  foreign  state. 

FRAUDULENT  CONVEYANCES. 

In  Annis  v.  Bultcrficld,  58  Atl.  898,  the  following  facU 

appeared :    The  grantor  in  a  conveyance  fraudulent  as  to 

Riffbt  of       creditors  was  afterwards  adjudged  a  bankrupt 

Aciioa:  His  trustcc  in  bankruptcy  sold  and  assigned  to 
A^it.»oirt  ^hc  plaintiff  all  the  right,  title,  and  interest 
which  vested  in  him  as  tiiistee  for  the  premises  fraudulently 
conveyetl,  "  together  with  any  right  to  bring  actkni,  at  law 
or  in  equity,  to  enforce  any  claim  against  said  premises 
which  was  vested  in  said  trustee  in  the  interest*'  of  the  bank- 
nipt's  creditors.  The  plaintiff  was  one  of  the  creditors  of 
the  bankrupt,  and  as  such  might  have  maintained  proceed- 
ings to  have  the  fraudulent  conveyance  set  aside.  It  is  de- 
cided under  these  facts  by  the  Supreme  Judicial  Gnirt  of 
Maine  that  a  mere  naked  right  to  set  aside  a  fraudulent  con- 
veyance is  not  assignable,  and  an  attempted  assignment 
thereof  to  such  a  creditor  could  not  be  enforced.  See  Prosscr 
V.  Edmund,  i  Young  and  Coll.  481. 

HUSBAND  AND  WIFE. 

It  is  decided  by  the  Court  of  Oianccry  of  New  Jersey  in 
Brady  v.  Brady,  58  Atl.  931,  that  where  a  husband  received 
Advances  by    ^^^"^  '^'^  ^^'^^  moHcy  from  her  separate  estate  to 

wii«  t  improve  his  lands,  the  burden  of  proof  in  parti- 
Pretamptiea  ^j^^  bctwccH  thc  representatives  of  the  husband 
and  the  wife,  after  his  death,  is  on  his  representatives  to  show 
that  the  advances  were  a  gift.  Compare  Adonc  v.  Spencer. 
62  N.  J.  Eq.  782,  also  reported  56  L.  R.  A.  817- 
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INNKEEPERS  (CoattiiMd). 

the  carrier  owes  to  tlie  passenger  a  duty  to  protect  him 
ag^ainst  injury  and  insuh,  and  when  it  fails  to  afford  him 
this  protection  througli  the  fault  whether  wilful  or  other* 
wise  of  its  own  employee  it  is  liable.  It  would  have  been 
natural  to  expect  a  similar  result  in  the  case  of  inn-keepers, 
but  the  decision  in  the  present  case  is  otherwise.  Compare 
Krakcr  v.  Chicago  and  Nortlnvcstvrn  Ry.  Co.^  36  Wis*  657. 
In  this  case,  however,  it  is  contended  that  as  far  back  as 
Calye*s  Cast\  4  Coke,  202,  206,  the  rule  has  been  otherwise. 
Tlie  prevailing  and  dissenting  opinions  are  well  worthy  of 
study. 


JURORS 

The  Supreme  Court  of  Kansas  decides  in  Stale  y.  Kettey. 
78  Pac.  151,  that  one  who  is  otherwise  qualified  is  not  dtt- 
Dij^ttsiificft.  qualified  as  a  juror  because  he  is  more  in  favor 
**^  of  the  enforcement  of  the  law  that  the  aqipellanf 
is  charged  with  having  violated  than  of  any  other  law.  See 
Staic  V.  Child.  40  Kansas,  485. 


JURY. 

In  Commowuxallh  v.  WilKams.  58  Atl.  922,  it  appeared 

that  a  juror  at  an  adjournment  of  court,  during  a  trial  for 

^      ^^^     murder,  separated  from  his  fellows  thinking  he 

^'*  was  allowed  to  go  home.    He  was  brought  back 

in  a  few  minutes,  before  he  left  the  court-house,  and  testified 
that  he  had  talked  to  no  one  while  absent,  nor  had  he  heard 
any  talk  by  any  one  about  the  case.  Under  these  facts  the 
Supreme  Court  of  Pennsylvania  decides  that  a  verdict  of 
guilty  would  not  be  set  aside  therefor.  Compare  Commam- 
'wealth  V.  Cressiuger.  193  Pa.  326. 


LIMITATION   OF  ACTIONSl 

The  United  States  Ciraiit  Court  of  Appeals  (Eighth  Cr- 
cuit)  decides  in  Patillo  v.  Allcn-iyest  Commission  Co.,  131 

AarBdmcat    Fcd.  6So,  that  an  amendment  to  a  petition. 

«f  ptcadisff  which  sets  up  no  new  cause  of  action  or  claim, 
and  makes  no  new  demand,  but  simply  varies  or  expands  the 
allegations  in  support  of  the  cause  of  action  already  pro- 
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LIMITATIONS  OF  ACTION  (CbmimMd). 
pounded,  relates  back  to  the  commencement  of  the  action, 
and  the  running  of  the  statute  against  the  claim  so  pleaded 
is  arrested  at  that  poinL  But  an  amendment  which  intn>- 
duces  a  new  or  different  cause  of  action,  and  makes  a  new 
or  different  demand,  does  not  relate  bade -to  the  beginning 
of  the  action,  so  as  to  stop  the  running  of  the  action,  and  the 
statute  continues  to  run  until  the  amendment  is  filed;  and 
this  rules  applies  although  the  two  causes  of  action  arise  out 
of  the  same  transaction,  and  by  the  practice  of  the  state  a 
plaintiff  is  only  required  in  his  pleading  to  state  the  facts 
which  constitute  his  cause  of  action.  See  also  lyhaUn  v. 
GordaH,'9S  Fed.  J05. 


MARRIED  WOMEN. 

The  Supreme  G>urt  of  Pennsylvania,  lapng  down  Ae 

general  proposition  that  the  Act  of  June  ^  1893  (P.  V. 

stcsHM      344) t  forbidding  a  married  woman  from  beoom- 

NMteaTa     ing  "  an  accommodation  indorser,  maker,  guar- 

^^        antor,  or  surety  for  another,**  applies  only  to  the 

technical  contracts  included  in  the  words  of  the  act,  and  does 

not  prevent  the  pledge  of  specific  property  to  secure  a  debt  off 

the  husband,  holds  in  Herr  v.  Reinoehl,  58  AtL  862,  that  a 

married  woman  may  assign  her  interest  in  a  life  insurance 

policy  on  her  husband's  life  to  secure  her  husband's  ddit 

Compare  Dusenbcrry  v.  Insurance  Company^  188  P^  454. 


MUNICIPAL  CORPORATIONSl 

In  Moore  v.  City  of  Lancaster^  58  Atl.  890,  the  Supreme 

Court  of  Pennsylvania  decides  that  where  a  city  engineer 

oradc  tff      gave  a  property-owner  an  erroneous  grade;  and 

street  the  owner  built  a  house  according  to  the  grade; 
and  some  six  years  thereafter  sold  the  property  to  another* 
and  the  city  subsequently  cut  down  the  street  to  the  legal 
grade,  the  purchaser  had  no  right  of  action  against  the  city, 
as  its  liability  would  only  be  to  the  property-owner  to  whom 
the  erroneous  information  was  given.  Compare  0*Bri€n  v. 
Railroad  Co.,  1 19  P^.  184. 
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PATENTS. 

The  United  States  Circuit  Court  of  Appeals  (Sixth  Gr- 

cuit)  holds  in  Rupp  &  IVittgcnfcld  Co.  v.  Elliott,  131  Fed. 

c««tfHi*Mi    730*  that  it  is  within  the  right  of  the  owner  of 

LkcaM  u     patents  for  machines,  used  by  retail  dealers  to 

^*^        fasten  buttons  on  shoes  for  customers,  to  furnish 

such  machines  to  users,  without  charge,  under  a  license 

which  permits  their  use  only  with  wire  purchased  from  such 

o%vner;   and  one  who,  with  knowledge  of  such  restriction, 

manufactures  and  sells  to  such  users  wire  put  up  on  spools 

in  the  exact  form  required  for  use  on  such  machines^  and 

which  is  suitable  for  no  other  use,  with  the  intention  that  it 

shall  be  used  on  such  machines,  is  liable  as  a  contributory  in* 

fringcr.    See  also  Peninsular  Button  Fastener  Co.  v.  Eureka 

Specialty  Co.,  yy  Fed.  288. 


PROCESS. 

That  a  defendant  cannot  claim  exemption  from  the  service 
of  process  on  the  ground  that  he  was  within  the  jurisdiction 
Priviict*  3S  ^  witness  in  a  suit  in  a  state  court  in  which  he 
fraa  s«rvi<«  ^^^s  a  plaintiff,  where  such  suit  was  in  further- 
ance of  the  alleged  actionable  wrong  for  which  the  plaintiff 
sues,  is  decided  by  the  United  States  Circuit  Court  (D.  Ore- 
gon) in  Iron  Dyke  Copper  Min.  Co.  v.  Iron  Dyke  R.  Co.. 
132  Fed.  208. 


STATUTE  OF  FRAUDS. 

In  Austin  v.  Kuchn,  71  N.  E.  841,  the  Supreme  Court  of 
Illinois  holds  that  a  promise  to  give  one  a  certain  amount  of 
c*MM«ratioB  moucy  by  will  if  slie  would  marry  a  certain 
of  Marrugc  suitor  and  refrain  from  marrying  another,  and 
subsequent  contracts  which  were  the  outgrowth  of  sudi 
promise,  were  within  the  Statute  of  Frauds,  providing  that 
no  action  shall  be  brought  to  charge  any  person  on  an  agree- 
ment made  upon  consideration  of  marriage  unless  the  prom- 
ise or  agreement  shall  be  in  writing. 

In  James  IV.  Scuddcr  &  Co.  v.  Morris,  82  S.  W.  217,  the 

St.  Louis  Court  of  Appeals  holds  that  though  the  contract 

of  suretyship,  to  be  binding,  must  be  in  writing, 

Mfctjrt  9     iii^jer  the  Statute  of  Frauds,  the  plea  of  the 

statute  is  not  available  to  a  stranger  to  the  contract. 
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TELEPHONE  COMPAKIE& 

It  is  decided  by  the  Supreme  Court  of  South  Carolina  in 

Gwynn  v.  Citiscns'  Telephone  Co.,  48  S.  E.,460^  that  a  oon- 

c««tr«<tos     tract  by  a  telephone  company  with  a  customer  to 

PsMic  PMicjr   put  in  a  telephone  on  condition  that  the  customer 

will  not  use  another  system  is  against  public  policy. 


TRUST  DEED. 

In  re  Miskey  Estate,  58  Atl.  847,  it  appeared  that  a  hus- 
band conveyed  to  his  wife  certain  real  estate  in  trust,  and 
CMttractiM  ^''^^^  ^*5  ^^'>*«  during  her  lifetime  to  use  the 
net  income  for  the  support  of  herself  and  her 
two  children  and  such  other  children  as  might  thereafter  be 
born.  Under  these  facts  the  Supreme  Court  of  Pennsylvania 
decides  that  the  widow  could  use  the  whole  income;  at  her 
discretion,  for  the  support  of  herself  and  children*  and  where 
a  child  had  left  home  she  could  not  demand  a  portion  of  the 
income  from  her  mother.  Compare  Bowden  v.  Ltnng,  14 
Sim.  113. 

WILLS. 

The  questions  that  have  arisen  under  the  statutes  requir- 
ing a  testator's  will  to  contain  some  provision  for  an  after- 
Pr*vuioB  im    horn  child,  or  else  the  will  to  be  effective  as  to 
Afurborn      such  child,  have  given  rise  to  varying  decisions. 
^^"*         A  new  holding  by  the  Supreme  Court  of  Penn- 
sylvania appears  In  re  Ncii*lin*s  Estate,  58  Atl.  846,  where  it 
is  held  that  a  contingent  interest  is  a  sufficient  provision 
under  the  following  facts:    A  testator's  will  gave  the  estate 
to  trustees  to  pay  the  income  to  his  wife  during  the  minority 
of  the  children  and  while  his  wife  remained  unmarried,  and 
to  convey  to  trustees  the  share  of  his  daughter  on  readiing 
the  age  of  twenty-one.  It  is  decided  that  an  afterbom  daugh- 
ter is  sufficiently  provided  for,  although  she  may  possibly 
never  reach  the  age  of  twenty-one  and,  consequently,  wiU 
never  receive  anything  under  the  will.    The  court  adheres  to 
the  general  principle  heretofore  adopted  that  as  to  the  ade- 
quacy of  a  provision  it  has  nothing  to  do,  this  way  differing 
from  the  decisions  of  some  other  states.    The  present  deci- 
sion presents  a  good  review  of  the  Pennsylvania  authorities. 
With  it  should  be  compared  the  earlier  Pennsylvania  case 
of  lyUlianrs  Estate,  68  Pa.  327. 
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WITNESSES 
TI1C  Supreme  Court  of  Georgia  decides  in  Bank  of  Sauik' 

western  Georgia  v.  McGarrah.  48  S.  E.  393,  that  one  whose 

TrMMCftoa    ^"'y  interest  in  the  litigation  is  as  stockholder  of 

m%ihp%wty     a  corporation,  which  is  a  party  thereto,  is  not 

•«•«•         thereby  incompetent  to  testify  as  to  transactions 

tfma€4      ^^j  communications  with  a  deceased  opposite 

|iarty  in  interest.    See  in  connection  with  this  decision  Cody 

V.  Firsi  National  Bank,  103  Ga.  7891 


In  re  Hunfs  Will  100  N.  W.  874,  the  Supreme  Court  of 
Wisconsin  holds  that  under  the  statute  of  that  state  giving 
Priviicffc  tff  the  privilege  of  secrecy  to  all  information  ac- 
Pkjrsiciaa  quired  by  a  physician  frOm  a  patient  in  attending 
the  patient  professionally  in  a  proceeding  contesting  the  pro- 
bate of  an  alleged  will  of  decedent,  it  is  further  held  that 
under  the  said  statute  the  testimony  and  opinion  of  de* 
cedent's  attending  physician  as  to  her  mental  capacity,  based 
entirely  on  information  derived  from  her  statements  or  the 
physicians*  obser>*ation  while  treating  her  professionally  and 
for  the  purpose  of  such  treatment,  are  properly  excluded. 

In  Meekins  v.  Norfolk  and  S.  R.  Co.,  48  S.  E.  501.  the 
Supreme  Court  of  North  Carolina  decides  that  where  on  a 
ifWmmmy  la  former  trial  of  an  action  for  death  a  witness  was 
Poratr  permitted  without  objection  to  testify  to  intcs- 
PrMcejiM  late's  hearsay  and  unsworn  declaration  as  to  the 
circumstances  attending  the  injury,  and  prior  to  a  retrial  of 
the  case  the  witness  died,  such  fact  did  not  authorize  plaintiff 
to  introduce  the  testimony  of  the  witness  given  on  the  first 
trial  as  evidence  of  such  declaration  on  the  second  trial  over 
objection  as  to  its  competency.  See  also  Garrett  v.  IVein- 
burg,  54  S.  C  127. 


THE 

AMERICAN  LAW  REGISTER 


FOUNDID  18S2. 


University  of  Pennsylvanu 

DEPARTMENT  OF  LAW. 


••* 

FIIAN'CIS  H.  SHIELDS,  I 
|.  AL'BREV  ANOEKSOK,  SMiMtt  MaMgcr. 
PAXSON  OEETER,  WALTEft  C.  l40!fTC0MEaT, 

IIOBEftT  EBV.  GARFIELD  SCOTT, 

ALBERT  SMITH  PAtJCHT.  S.  PHIUP  STAUU 

\VM.  HORACE  HEPBURK.  ja.  FRANK  BOVCB  TUPPER. 

CHARLES  W.  WBBIL 

Subscription  Pricb,  $3.00  per  Anncii.    Sinclb  Copies,  jj  Cbmvs. 

EdHcd  by  ■xmbera  of  ibc  DvpsftaMiil  of  Law  of  the  UMK'vnitF  «f  riawjliirii 
under  the  tupcnision  of  the  Factthy.  and  paMisbed  aBOothly  for  the  DcpaiUacat  kf 
|.  Ai'Hcv  AsotLUtost  Busiocsa  Manafcr.at S.  W. Cor.  Thiftr-foanb aad Cbcrto at Stiartfc. 
rbiladelphia.  Pa.  Addrcw  all  litriaiy  commaaicatioiia  ta  tlw  EMroa-ii»OnaFs  al 
bittincst  commuaicaiiont  (•  tbc  Bcsmaaa  MaiiACsa. 


CURRENT  LEGAL  PERIODICALS  AND  BOOK 
REVIEWSu 


The  Citizen's  Handbook  (Pennsylvania  Edition),  By  Ro- 
TERT  S.  Holland  and  Robert  D.  Jenks,  of  the  Philaddphia 
Bar.  Pp.  253.  Philadelphia:  George  W.  Jacobs  ft  Co, 
publishers. 

This  little  book  combines  the  qualities  of  a  short  manual  of 
civil  government  and  brief  explanation  of  ordinary  bunness 
tcritis  and  customs,  of  which  the  man  whose  activities  are  con- 
fined  to  one  sphere  is  generally  much  in  ignorance.  Its  scope 
is  that  of  a  brief  reference  work  to  which  one  may  turn  for  a 

NoTK. -The  publication  of  Mr.  Crawford  D.  Ilening*f  article  00  **Tbc  Liau- 
taiion«  of  the  Ailkm  of  A«>fturop«it  as  .XflTocting  the  Right  of  Action  of  the  Beae- 
fiiiar)/*  aril]  be  resumetl  in  the  Febniary  namber. — Ed. 
60 
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ready  answer  to  the  many  questions  which  confront  a  citizen 
almost  every  day  in  regard  to  his  commercial,  legal,  and  politi- 
cat  relations.  Its  aim  is  to  supply  to  the  citizen  whose  energies 
are  bent  upon  ])erfccting  himself  in  one  line  of  activity^  and 
whose  knowledge  of  matters  outside  his  own  field  of  work  is 
correspondingly  limited,  information  which  shall  be  readily 
accessible  and  comprehensible  upon  the  more  salient  features 
of  evcry-day  affairs.  "  In  no  sense/'  say  the  authors,  "  b  it 
to  be  regarded  as  a  legal  treatise.  It  is  only  an  outline  and  an 
explanation  of  the  use  of  terms  in  a  given  subject  that  is  at- 
tempted,  a  summary  of  the  essential  points.** 

In  all  twenty*eight  subjects  are  treated,  including  matters 
of  such  practical  im|x>rtance  to  the  business  man  as  negotiable 
instruments,  partnership  and  corporations,  stocks  and  bonds, 
transportation,  mortgages  and  insurance,  landlord  and  tenant, 
building  associations,  etc.  The  book  is  so  small  and  so  many 
subjects  are  treated  that  the  exposition  of  each  subject  is  neces- 
sarily ycTx  superficial,  but,  nevertheless,  is  in  the  main  accii- 
ratc. 

We  be1ic\-e  that  a  handbook  which  would  supply  practical 
and  concise  information  upon  constantly  recurring  questions 
of  every-day  affairs  has  been  needed,  and' in  the  present  volnme 
the  autiiois'scem  admirably  to  have  accomplished  their  purpose 
in  furnishing  ready  and  accurate  answers  to  the  questions 
which  everv  citizen' asks  almost  daily  of  ^someone  etse." 

F.  H.  S. 


Handrook  of  the  L.\w  of  Public  Corporations.  By  Henry 
H.  Ingersoll,  LL.D.,  Dean  of  the  University  of  Tennessee 
School  of  Law.  Pp.  xvii+73&  St.  Paul,  Minn.:  West 
Publishing  Company.    1904. 

The  scope  of  Judge  Ingersoll's  treatment  may  best  be  appre- 
hended from  his  definition:  "A  public  corporation  is  a  cor- 
poration created  by  the  state  for  public  purposes  only,  as  an 
instrumentality  to  increase  the  efficiency  of  government,  supply 
the  public  wants,  and  promote  the  public  welfare." 

Under  this  heading  he  draws  three  main  divisions — **  Quasi 
Corporations,"  "  Municipal  Corporations,"  and  "Quasi  Mu- 
nicipal Corporations."  The  treatment  is  clear,  concise,  and  well 
considered  in  every  detail.  The  law  is  not  only  stated  as  it  is, 
but  why  it  is,  and  one  feels  the  gm'ding  thread  of  reason  draw 
him  from  one  principle  to  another  in  harmonious  succession. 
One  great  benefit  of  the  arrangement  is  that  it  is  impossible 
to  get  lo5t  in  the  details  of  some  elaborate  investigation  so  as 
to  lose  sight  of  the  relation  it  bears  to  the  main  topic.    One 
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is  constantly  reminded  by  the  very  clear  classification  just 
what  main  topic  is  under  consideration  and  in  what  particular 
that  topic  is  being  discussed. 

The  book  is  one  of  the  ''  Hornbook  Series,**  and  is  identical 
in  plan  of  arrangement  with  the  other  works  already  published 
in  the  same  series,  but  aside  from  this  general  plan  the  analysis 
of  the  subject  proper  is  necessarily  the  author's,  and  the  excel- 
lence of  this  part  of  the  work  wilfat  once  commend  it  to  every 
reader. 

There  are  over  three  thousand  cases  cited,  the  principal  ones 
being  in  capital  type,  besides  many  references  to  other  workers 
in  tlie  same  or  allied  fields. 

The  work  is  not  only  invaluable  to  the  student  of  those  cor- 
porations of  which  it  treats,  but  as  a  reference  for  the  practi- 
tioner it  will  be  found  especially  valuable  for  its  clearness  and 
accuracy.  E.  S,  R* 

An  Outline  op  the  French  Law  op  Evidence.  By  Ouvei 
E.  BoDiNGTON,  B.A.  (Lond.),  of  the  Inner  Temple,  Barris- 
ter-at-Law,  Member  of  the  United  Sutes  Federal  Bar» 
Licencie  en  Droit  de  TUniversiti  de  I^ris.  I^  viii-{-l9S^ 
London :  Stevens  &  Sons,  Ltd.,  1 19  and  120  Quncery  Lane. 
1904. 

This  well-written  little  treatise  will  prove  very  helpful  to 
one  engaged  in  the  conduct  of  international  litigation,  it  being 
desired  to  so  arrange  evidence  procured  from  England  or  this 
country  that  it  may  be  admissible  in  a  French  court.  The 
academic  student,  or  general  reader  even,  interested  in  such 
subjects  will  enjoy  a  perusal  of  the  pages  of  this  book,  which 
will  interest  a  layman  owing  to  the  marked  contrasts  between 
the  laws  of  this  country  and  France  as  to  the  admissibility  of 
evidence.  According  to  our  system  every  fact,  speaking  gen- 
erally, except  the  contents  of  a  document,  must  be  proved  by 
oral  evidence.  In  France  oral  evidence  is  exceptional,  docu- 
mentary evi<1ence  the  rule.  Formerly  oral  e\'idence,  where  the 
amount  in  <1ispute  exceeded  one  hundred  francs,  was  absolutely 
excluded,  but  the  rigor  of  this  rule  has  been  somewhat  modi- 
fied. In  the  vast  majority  of  civil  cases  no  oral  testimony  is 
introduced  at  all,  and  in  French  civil  courts  the  institution  of 
the  jury  does  not  exist.  French  criminal  procedure  differs 
widely  from  ours.  There  is  a  Jugc  dlnstrnction.  who  examines 
the  prisoner.  His  function  resembles  .somewhat  thCiOffice  of 
our  grand  jury.  From  these  and  other  illustrations  which 
might  be  citcti,  it  will  be  seen  that  this  book  presents  interesting 
reading  matter  for  the  reading  public,  since  almost  everybody 
to  a  certain  extent  knows  something  about  the  subject  treated^ 
as  it  exists  in  our  system  of  law.  Ir.  //.  if. 
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Manual  of  CoRroRATE  Management  with  Fobms.  Full 
AND  Correct  Information  for  the  Conduct  and  TkANS- 
AcnoN  OF  ALL  CORPORATE  BUSINESS.  By  T.  Carl  Spell* 
INC,  author  of  *'  Law  of  Private  Corporations,"  etc  IV- 
iii-xiH-f- 15-479.  San  Francisco,  Cal.:  Bcndcr-Chaqnctte 
Company,  publishers  and  law-book  dealers. 

The  book  now  under  review  is  a  very  practical  and  nscfid 
one.  It  (Iocs  not  deal  with  the  theories  of  any  branch  of  the 
law,  but  is  full  of  the  information  that  a  practitioner  and  an 
officer  or  member  of  a  corporation  needs.  It  is  in  the  nature 
of  a  book  on  corporate  practice,  gi%'ing  the  forms  in  which 
charters,  reports  of  officers,  stock  certificates,  contracts,  notcs» 
etc..  should  be  drawn  up.  In  addition,  the  nature  and  variout 
kinds  of  liability  of  stockholders,  the  duties  of  officers  and  their 
powers,  are  enumerated  and  discussed. 

The  author  supports  each  principle  of  law  laid  down  b^  manj 
citations  of  cases,  yet  the  value  of  the  book  lies  in  its  being  one 
of  use  rather  than  for  reference.  S.  G.  S. 


Cases  in  the  Supreme  Court  op  Pennsylvania  prom  1885 
TO  1889.  By  Sylvester  B.  Sadler.  Ten  volumes  and  Di-> 
gest.  Rochester:  Lawyers*  Co-operative  -  Publishing  Com- 
pany.   1904. 

To  justify  the  appearance  of  these  ten  new  irolumes  of  reports 
we  quote  the  author's  preface: 

"'  The  act  of  June  12,  1878,  which  provided  in  substance  for 
the  official  puMication  of  only  such  decisions  of  the  Supreme 
Court  as  should  be  marked  by  the  judge  who  wrote  the  opinion 
to  be  reported  excluded  from  the  series  of  State  Reports  many 
decisions.  Some  of  these,  rendered  between  1881  and  1884, 
were  oflfered  to  the  profession  by  Pcnnypacker*s  R^rts.  Later, 
Walker's  Reports  appeared,  containing  some  deasions  of  the 
period  covered  by  Pcnn\-packer*s  Reports,  and  others  rendered, 
with  two  exceptions,  before  October,  1885.  At  this  time  the 
issue  of  the  Central  Reporter  and  the  Atlantic  Reporter  was  be- 
gun, publishing  every  current  decision.  Concurrently  many 
cases  were  reported  in  the  Weekly  Notes  of  Cases.  TTic  thir- 
teen volumes  of  the  former  cndc<l  with  the  summer  of  1888; 
the  first  seventeen  of  the  Atlantic,  and  the  Weekly  Notes  of 
Cases,  cover  the  pcrio<l  to  March  28,  1889.  From  this  date, 
under  a  new  statute,  the  official  reports  contain  every  decision 
of  the  Supreme  Court.  Monaghan's  Reports  publish  practi- 
cally all  the  officially  unreported  decisions  of  that  court  which 
were  rendered  from' October,  1888,  to  March,  1889. 
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'*  Considerably  more  than  fifteen  hundred  decisions  of  the 
Supreme  Court  are  to  be  found  in  the  Central  and  Atlantic 
Reporters  and  Weekly  Notes  of  Cases  which  do  not  appear 
elseH^ere.  These  are  spread  through  thirty-five  volumes*  mter- 
min^l^  with  the  decisions  of  other  states,  and  for  that  reason 
are  in  .convenient  of  access  and  costly.  It  has  seemed  to  the  re* 
porter  that  a  service  would  be  rendered  to  the  profession  by  the 
collection  of  these  cases  into  volumes  of  a  reasonable  size*  ob- 
tainable at  a  moderate  expense.  This  scries  of  Reports  contains 
all  the  unofficially  reported  decisions  rendered  durmg  the  period 
from  October,  1S85,  to  March,  1889,  except  such  as  are  found 
in  Monaghan*s  Reports.  These  have  been  omitted  in  order  to 
prever.t  unnecessary  duplication,  the  reports  mentioned  being 
in  the  hands  of  a  considerable  percentage  of  the  profession. 

"  The  Table  of  Cases  in  the  accompanying  Digest  of  this 
series  of  Reports  shows  the  volume  and  page  of  the  Central  and 
Atlantic  Reporters  and  the  Weekly  Notes  of  Cases  in  which 
these  lave  been  reported.  Any  case  cited  in  any  digest  or  else- 
where by  reference  to  the  Central  and  Atlantic,  or  to  the  \Veekly 
Notes  of  Cases,  during  the  period  covered,  can  be  found  by  aid 
of  this  Ubie. 

"  In  a  footnote  to  each  reported  case  a  list  of  citations  b 
given,  sliowing  where  the  decision  has  been  subsequently  re- 
ferred to  by  any  court  in  Pennsylvania. 

'*  A  feature  which,  it  is  believed,  will  add  much  to  the  utilibf 
of  these  Reports,  is  the  notes,  indicating  other  cases  in  which 
the  sar.e  or  cognate  principles  may  be  found,  or  which  suggest 
judicial  or  statutory  qualifications  and  modifications. 

"  For  ease  of  reference  each  volume  contains  an  index  both  to 
the  cas-es  and  the  notes  therein ;  and  a  general  index  or  digest 
of  all  the  volumes  accompanies  the  series.** 

Scarcely  any  further  word  need  be  added.  The  notes  are 
well  prepared,  and  may  in  themselves  prove  valuable.  Whether 
the  pullication  of  cases  deemed  unimportant  by  our  judges  is 
juftifieu  is  a  question  of  individual  opinion.  It  is  evident  that 
the  work  has  been  done  carefully,  and  will  appeal  to  many 
who  hive  been  obliged  during  the  past  to  search  at  large  for 
such  cases  as  are  found  here,  and  which  they  knew  to  exist 

£.  H.  B. 


A  Tre.\txse  ok  American  Advocacy.  By  Al^xandes  H. 
RoBitiNS.  Pp.  xiv-4-295.  St.  Louis:  Central  Law  Journal 
Company,  1904. 

This  book  will  be  greeted  with  pleasure  by  the  professkm 
in  this  country.  The  book  is  based  upon  the  standard  English 
treatise  entitled  "  Hints  on  Advocacy,"  by  Richard  Harris, 
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though  the  writer  has  adapted  it  to  American  inteiests  by 
adding  much  new  matter  conforming  to  American  practice 
In  declaring  the  aim  of  the  vohime,  the  writer  in  hit  intro- 
duction, after  speaking  of  the  desire  of  the  lawyer  to  roMh 
tlie  highest  eminence  of  the  profession,  says  ''to  tsiitt  him 
to  do  so  is  the  highest  purpose  of  this  volume.^ 

The  work  is  a  very  careful  treatise  and  gives  in  detail  vahsa- 
blc  instructions  for  the  conduct  of  cases.  Besides  doing  tfiis» 
it  contains  chapters  on  *'  Legal  Ethics**  and  ''  Gmipensatioo 
and  Advertising,**  which  seem  very  proper  at  this  time  when 
competition  among  lawyers  is  so  keen. 

Although  the  more  experienced  lawyer  ma^  find  suggestions 
and  advice  in  the  book  which  may  seem  to  him  common*plaoe^ 
he  can  certainly  peruse  it  with  interest  and  advantage;  to  the 
younger  practitioner,  whose  experiences  are  limited,  the  work 
should  prove  invaluable.  B.  Im  G. 


Tables  for  Ascertaining  the  Present  Vali;c  or  Vested 
AND  Contingent  Rights  of  Dower,  Curtesy,  Annuities^ 
AND  OF  Other  Life  Estates,  Damages  for  Death  ok 
Injury  by  Wrongful  Act,  Negligence,  or  Default. 
Based  Chiefly  upon  the  Carlisle  Table  of  Mortality. 
By  Florian  Giangue  and  Henry  B.  McClure.  Fjp.  x-f- 
202.  Fourth  edition.  Cincinnati:  Robert  Oarke  Company. 
1904. 

Perhaps  the  purpose  and  advantage  of  these  tables  can  be 
presented  in  no  better  way  than  by  quoting  an  extract  from 
the  preface  of  the  authors.  They  say :  "  llic  use  of  life  and 
annuity  tables  for  ascertaining  the  present  value  of  vested  and 
of  contingent  life  estates,  including  inchoate  rights  of  dower 
and  curtesy,  and  as  aids  in  ascertaining  the  amount  of  damages 
recoverable  for  injury  or  death  from  another's  wrongful  act^ 
negligence,  etc.,  is  not  infrequently  alluded  to  by  the  courts  in 
such  a  way  as  to  show  that  such  usage  is  thoroughly  accepted 
and  approved.  .  .  .  The  ascertaining  of  the  present  value  of 
contingent  life  estates,  such  as  an  inchoate  right  of  dower  or 
of  curtesy,  required  not  only  the  use  of  an  annuity  table  show- 
ing the  value  of  an  annuity  on  a  single  life,  but  also  of  other 
annuity  tables,  showing  the  value  of  an  annuity  during  the 
joint  continuance  of  two  lives,  these  being,  in  the  case  of 
dower  and  curtesy,  the  lives  of  the  husband  and  wife;  and, 
owing  to  the  large  number  of  possible  combinations  of  ages 
of  these  two  lives,  these  latter  tables  are  necessarily  quite 
voluminous  and  are  to  be  found  complete  only  in  technical 
books  that  arc  scarce  and  expensive  and  which  are  practically 
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inaccessible  to  most  persons  who  need  them  with  reference  to 
such  matters.*'  The  present  volume  is  designed  to  present 
the  tables  above  referred  to,  so  computed  as  to  be  readily  used 
and  understood  and  yet  to  be  not  so  expensive  as  to  exclude 
it  from  tlie  average  library. 

The  computations  have  been  carried  out  with  the  utmost 
care  on  the  basis,  principally,  of  the  Carlisle  Mortality  Tables 
though  Jones's  "  On  the  Value  of  Annuities  and  Reversionary 
Payments,"  Chishohn's  Commutation  Table,  and  Lawton  and 
Griffith  s  "  Life  Tables**  have  also  been  used  for  computing 
some  of  the  tables.  Bowditch's  table,  showing  the  present 
value  of  inchoate  dower  and  curtesy,  is  given  as  also  the  ex- 
pectancy of  life  as  shown  by  the  six  leadine  mortality  lableSp 
with  an  explanation  thereof  and  comments  of  courts  thereon. 

The  fourth  edition  differs  very  little  from  the  third  editioa 
of  the  book,  which  was  published  in  1S94,  though  the  notes  of 
decisions  as  to  the  use  of  mortality  tables  have  been  rearranged. 

B.  O.  F. 


NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL 
PERIODICALS. 
The  Amexican  Lawtei. 

Labor  and  the  Law.  James  H.  Torrey.  So  much  that  is  superficial  and 
without  more  foundation  than  is  given  by  reiterated  platitudes  is  writ* 
ten  on  (he  labor  question,  on  strikes,  lockouts,  boycotts,  and  tbe  opeo 
shop,  that  we  are  led  to  take  up  such  an  article  as  this  in  the  hope  of 
penetrating  more  deeply  below  the  surface  and  getting  at  that  deeper 
truth  which  niu«t  underlie  any  question  which  is  capable  of  so  deeply 
engaging  the  public  attention  Mr.  Torrey  takes  up  all  these  questions 
one  alter  another  under  their  specific  heads  and  gives  us  very  mnch 
what  we  have  so  often  had  before.  In  the  cases  cited  we  are  shown,  no 
doubt,  the  general  trend  of  the  law  as  declared  by  the  courts  of  the 
English-speaking  countries,  even  though  Mr.  Torrey's  first  citation 
might  lead  us  to  suppose  that  we  are  getting  encyclopaedic  law,  and  that 
in  its  latest  and  not  most  attractive  form.  The  bitterness  that  the  author 
deprecates  in  the  conduct  of  the  labor  unions  is  so  large  an  ingredient 
in  his  own  article  that  he  is  scarcely  consistent  in  his  wholesale  con- 
demnation of  it  in  the  labor  onions. 

Sovereignty,  Judge  Roben  G.  Street.  (Address  before  the  Texas 
Bar  Association.)  This  is  a  sufficiently  deep  subject  even  for  so  learned 
a  body  as  the  Bar  As.sociation  of  a  sovereign  state,  and  it  is  approached 
in  a  serious  spirit  The  author  has  not  that  light  touch  so  characteristic 
of  the  modern  public  speaker;  his  sentences  are  almost  ponderous  is 
their  effect  upon  the  reader;  yet,  as  the  subject  treated  involves  the 
most  serious  problems  of  our  national  life,  our  most  vital  constitutional 
questions,  it  is  well  that  they  should  meet  with  no  flippancy,  no  half-jest* 
ing  treatment  Perhaps  there  is  no  better  way  of  indicating  the  matter 
and  manner  of  the  paper  than  by  quoting  from  the  closing  portion  the 
following  extract : 

"  I  have  rapidly  sketched  the  rise  and  development  of  the  doctrine  of 
sovereignty ;  have  noted  the  various  phases  assumed  by  the  social  < 
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tract  tlicory  and  its  correlative,  the  con<(ent  of  tlie  fovcmcd;  bavc  dl* 
rccted  your  attention  to  the  opposing  views  of  the  con<tnictie«  of  tl« 
con>titution  of  1789;  to  the  re^iuUs  of  the  war  as  discloMd  bj  iIk 
amendments  and  their  con«triKtion  as  e>tab1i$hed  in  the  Slaoghtcr- 
Hottse  cases;  to  the  renunciation  of  the  rights  of  secession  1^  the 
Southern  states  and  to  the  historical  vindication  of  their  positioa  cm 
that  i«^sue.  I  ha«*e  invited  your  attention  to  the  limitation  of  indiridnal 
right  by  ilie  rights  of  society  under  new  conditions  of  industrial  lifc^ 
and  to  the  vast  increase  of  cur  commercial  interests  emphasiiinc  its 
national  character,  demanding  con^^titutional  changes  that  will  coolorm 
our  fundamental  law  to  cxi>ting  conditions  and  the  requirements  of  f«* 
ture  progress ;  I  have  brought  before  you  the  theories  of  an  ethical  ui4 
physical  growth  advanced  by  eminent  political  scientists  and  prodaiiiic4 
superior  to  all  constitutional  obligations,  and  now,  in  the  light  of  tlKte 
considerations,  I  ask  whether  the  adaptation  of  our  organic  bw  •• 
modern  progress  can  longer  be  safely  postponed  Can  the  legal  p«o> 
fession  afford  to  decline  to  recognize  its  peculiar  obligatioa  Im  iMs 
bchalfr 

The  Control  of  PublieVtilities,  William  H.  Bailey.  Mr.  BaiWtdMi 
up  **  the  regulation  under  legislative  authority  of  the  charges  lor  ikm 
services  rendered  by  those  operating  municipal  public  service  indttlfieiL 
He  first  gives  the  cases  which  established  the  constitutsonaKty  <4  iIk 
regulation  of  rates  by  the  legislature  or  by  city  councils  and  pnsAct  oa 
to  "  trace  the  development  of  the  law  as  declared  hf  the  coortt  oa  the 
subject  of  the  regulation  of  rates  and  the  limitations  upon  the  power 
of  the  legislatures  to  fix  rates,  and  of  the  courts  to  interfere  vrtfc  or 
set  aside  schedules.**  The  early  nile  was  that  parties  injured  omsI  re- 
sort to  the  legislature  and  not  to  the  courts ;  this  being  taken  to  neaa 
that  the  regulation  was  final  and  conclusive  against  both  the  company 
and  the  public.  We  are  then  shown  the  development  of  the  law  thrown 
the  various  phases  of  its  growth  to  the  present  state,  in  which  it  b  de- 
clared that  the  rates  fixed  by  the  legislative  power  must  be  reasonUil^ 
neither  low  enough  to  destroy  the  value  of  the  property  nor  high  caooph 
to  infringe  upon  the  rights  of  the  public ;  that  the  courts  have  iiirisdifr> 
ticn  to  compel  obedience  to  such  reasonable  schedules,  and  they  will 
not  nullify  a  rate  unless  it  be  so  plainly  unreasonable  as  to  he  practi- 
cally a  taking  of  private  property  for  public  use  without  proper  com- 
pensation. The  matter  is  dealt  with  in  a  manner  which  gircs  it  bolll 
mterest  and  value. 


The  GiNADiAN  Law  Rcricw.— October. 

The  Kingdom  of  Canada,  John  S.  Ewart,  KC  (Conttnoed  ffon 
September  number.)  Mr.  Ewart  ended  his  last  paper  with  a  protest 
against  Canada  being  called  a  colony.  He  begins  this  second  part  with 
the  words.  "  But  we  are.  nevertheless,  a  colony.**  He  then  goes  on  to 
examine  the  nature  of  the  colony  and  to  what  extent  it  is  *  under  a«* 
thority.**  We  are  told  that  the  **  authority  of  the  Canadian  Parliament 
is  a  gift  from  a  power  outside  of  us.  the  gift  of  the  Imperial  Parib* 
ment."  We  are  told  that  Canada  is  "  not  sovereign.**  "  not  a  nation  but 
a  colony.**  We  then  take  up  the  "  Con<titutional  Limitations'*  and  are 
shown  that  they  are  many  and  exceedingly  important.  Mr.  Ewart*s 
paper  makes  very  interesting  rending,  but  the  nio^t  interesting  reading  is 
that  found  between  the  line>.  In  the  irritation  betrayed  by  the  remark, 
"  An  American  gets  more  respect  in  London  than  a  colonist,  and  in  my 
opinion  he  is  entitled  to  it."  we  hear  the  truth  he  endeavors  to  persuade 
us  does  not  exi«t.  His  whole  arf*umi'nt  i^  that  of  a  man  who  will  not 
tear  himself  away  from  the  Yrndition  that  he  is  loyal  to  the  faith  of  the 
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fathers,  m*hile  condemninf  each  and  c\*cfy  tenet  of  that  faith.  What 
Mr.  Ewart  desires  is  doubtless  coming;  it  may  not  bear  exactly  the 
shape  or  name  of  his  dreain,  for  the  day  for  the  foundinf  of  new 
empires  and  new  kingdoms  has  passed  away,  and  were  hit  dream  to 
come  to  pass  it  would  not  be  a  rejuvenation  of  the  ohL  It  is  to  be  hoped 
that  in  Canada  there  are  many  men  of  the  stamp  of  Mr.  Ewmrt  who 
have,  acknowledged  or  unacknowledged,  the  dislike  of  dependence^  the 
love  for  independence,  which  characteriies  all  free  nations.  We  who 
have  won  our  own.  and  have  plenty  to  test  our  mettle  yet  in  tlic  keeping 
of  it,  wish  them  all  succeu 

Cextbal  Law  Jouikal.— Kovember  ti. 

Has  a  Stale  Court  Jurisdiction  to  Fume  an  Jniunetion  Against  m  Re^ 
eeivcr  Appointed  by  a  Federal  Court  f  W.  A.  Coottt.  The  receiver  ms 
the  "  arm  of  the  court**  could  not  be  sued,  as  to  sue  the  court  was  con- 
sidered to  be  contempt.  The  American  courts,  as  issnal,  folSwed  the 
English  rule  in  this  respect  until  what  the  old  pleaders  would  hAve 
called  "  a  great  diversity"  was  created.  Petty  claims  could  not  be  pre> 
sented  except  through  the  Federal  courts,  and  "small  claimants  were 
thus  practically  without  legal  redress  acainst  corporations  in  the  hands 
of  a  receiver.'  Congress  then  enacted  (March,  1887)  that  every  re> 
ceiver  appointed  by  the  United  States  courts  might  be  sued  as  to  hnsi* 
ness  connected  with  the  property  without  previous  leave  of  the  coort 
in  which  he  was  appointed.  The  attemnt  of  this  pfptr  is  to  decide 
"  Whether  in  a  case  where  the  facts  would  support  an  injunction  agninU 
an  ordinary  defendant,  it  might  by  virtue  of  this  act  be  issued  aninsf 
a  receiver  appointed  by  a  Federal  court**  In  the  dtscussioo  off  thb 
point  Mr.  Coutts  cites  a  number  of  ca«es  on  both  sides  and  gives  os  aa 
mteresting  paper,  but  he  adds  that  "  the  question  can  only  be  authori- 
tatively decided  by  the  Supreme  Court  of  the  United  Sute%*  and  as  yet 
it  has  given  us  no  decision  on  the  stibjecL 


Harvard  Law  Review.— No\*ember. 

Equitable  Conversion.  C.  C  Langdell.  This  is  the  first  part  of  a  dis* 
cussion  on  this  topic,  which  Mr.  Langdell  is  to  treat  more  at  lengtK 
He  gives  us  first  a  careful  analysis  of  the  word  conversion,  then  we 
come  to  the  matter  in  point,  and  then  we  are  given  the  first  part  off  a 
paper  which  is  characteristic  in  every  point,  extreme  subtlety  of  thought 
and  refined  reasoning  being  brought  to  bear  upon  each  division  of  the 
subject 

Assignability  of  Contract.  Frederic  C  Woodward.  The  seventeen 
volumes  of  tb.e  Hanard  Law  Rc7*icu*,  taken  in  their  entirety,  prohatily 
contain  more  discussions  on  the  finer  points  of  the  law  of  contract  tliaa 
are  to  be  found  in  any  other  form,  not  excepting  treatises  upon  the  law 
of  contract.  For  while  the  treatise  writers  must  sur\-ey  the  field  with 
a  certain  width  of  view  which  will  give  an  outlook  over  the  entire  si^ 
jcct,  these  papers  may,  if  they  choose,  concentrate  the  thought  upon  the 
veriest  nccdlc-point  of  argument.  The  present  article  takes  ns  in  its 
first  paragraph  into  the  familiar  atmosphere  of  the  scholastic  debating- 
room,  where  we  enjoy  ourselves  and  are  refreshed  or  not  according  to 
the  peculiarities  of  our  own  temperament.  The  most  interesting  part  of 
the  discussion  in  this  paper  is  that  which  may  be  called  the  individtial 
note  which  renders  the  contract  unassignable.  One  recognizes  a  very 
old  friend  in  the  case  of  the  Boston  Ice  Company  against  Potter  iii^ 
Mass.  28),  which  once  more  does  good  service  as  an  illustratioa  of  thif . 
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personal  note,  and  it  is  followed  hy  a  number  of  others  illastraling  tMt 
point  to  some  extent,  although  not  always  very  %'tvidly.  •  The  disctiMioa 
of  all  the  points  is  of  value. 

Thr  Cage  of  Land  in  Mtdueval  England,  Harold  D.  Hazeltbic  This 
second  paper  continues  the  hi<tory  and  di«cussion  of  the  snbject,  begia- 
ning  with  the  ** realm  of  medixtal  'charges,'  'liens,'  'hurdctis,'  and 
'encumbrances'  on  land."  and  going  into  the  gage  of  land  with  pot- 
session  of  the  debtor,  which  was  later  than  the  gage  of  land  with  imme- 
diaie  po«fe<5ion  of  the  creditor.  Through  it  all  is  given  the  iatercstiitf 
hiMorical  view,  the  amhor  citing  hiMorical  sources  as  freely  as  IcgaL 
The  paper  shows  great  research  and  clear  comprehension  of  the  j 
\a  buHL 


Columbia  Law  Review.— Ko%*ember. 

Rescission  by  Parol  Agreement  Samuel  Williston.  The  article  be> 
gins  with  the  proposition  that  the  same  elements  of  mutual  consent  and 
consideration  that  are  ncces«ary  for  the  formation  of  simple  contracts 
are  rcquii^ite.  as  a  general  rule,  for  the  discharge  of  contracts  hf  parol 
agreement  of  the  parties.  We  find,  however,  two  exceptions  to  the  gca* 
eral  rule.  FirM,  agreements  made  before  breach  of  a  unilateral  coatracl 
to  discharge  the  promissor;  .<econd,  agreements  to  discharge  a  pafly 
to  a  negotiable  instrument,  whether  the  agreement  be  made  before  or 
after  maturiu-  of  the  instmineiit. 

As  to  the  first  exception,  after  an  examination  of  the  cases  Mr.  Will* 
iston  comes  to  the  conclufion  that  the  English  cases  supftort  the  view 
that  exoneration  before  breach  is  ^ood  without  consideration,  while  ia 
most  of  the  states  con«ideration  will  probably  be  held  essential  As  to 
the  second  exception,  a  written  renunciation  or  diKharge  is  good  with- 
out consideration  under  the  English  Bills  of  Exchange  Act  The  con- 
trary doctrine  was  held  by  the  .American  courts,  but  Mr.  Williston  say% 
"The  draftsman  of  the  American  Negotiable  Instruments  Law,  how- 
ever, copied  the  provision  of  tlie  English  act,  and  in  states  where  the 
law  has  been  enacted  (some  twenty>five),  therefore,  a  written  rentmcia- 
tion  is  good  without  consideratioiL** 

The  remainder  of  the  article  is  devoted  to  a  valuable  discussion  of  the 
decisions  upon  effect  of  a  parol  agreement  upon  written  contracts  and 
contracts  under  seal 

The  History  of  the  Adoption  of  Section  t  of  Article  IV  of  the  United 
States  Constitution  and  a  Consideration  of  the  Effect  on  Judgments  eff 
that  Section  and  of  Federal  Legislation,  George  P.  Costigan.  Jr.  This 
article  goes  fully  into  the  circumstances  under  which  the  article  in 
question  was  adopted,  giving  a  report  of  the  debates  and  votes  on  the 
motions.  We  then  have  the  legal  construction  of  the  article  as  finally 
passed,  showing  tlie  conflict  of  opinion,  and  that  many  of  the  state  courts 
at  first  refused  to  give  to  the  judgments  of  a  sister  state  any  "  greater 
rights  than  were  extended  to  foreign  judgments  at  the  common  law.* 
The  historical  development  through  the  decisions  by  which  the  article 
has  finally  come  to  have  the  full  effect  intended  by  the  framers  is  shown 
up  to  the  present  day,  including  the  decision  of  the  question  as  to  the 
status  of  a  judgment  given  in  the  state  courts,  in  the  courts  of  Porto 
Rico  and  the  Philippine  Islands.  It  is  shown  that  by  acts  of  G>ngrcss 
the  same  effect  is  given  in  these  cases  to  judgments  in  the  courts  of 
thc5e  islands  as  to  judgments  in  slate  courts,  and  to  judgments  in  the 
islands,  by  the  state  courts  as  to  those  of  other  states. 

The  Exclusive  Power  of  Congress  to  Regulate  Interstate  and  Far» 
eign  Commerce,  David  Walter  Brown.  \  "rule  to  determine  as  to 
what  subjects  the  power  of  Congress  is  exclusive  of,  and  as  to  what 
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it  is  concarrent  witlv  power  in  the  states,"  is  declared  by  Mr.  Brown  ID 
be  necessary  in  order  to  obviate  tbe  confusion  now  existing  in  the  dc* 
cisions  of  the  courts.  Taking  the  rules  laid  down  in  CocUy  t.  Bomrd  «/ 
Port  Wardens  of  the  Port  of  Philadelphia  (12  How.  U.  &  299^  1851)  u 
a  basis,  Mr.  Brown  evolves  the  following  additional  rules  from  later 
cases :  "  Commerce  with  foreign  nations  and  among  the  several  stately 
being  in  its  nature  national,  its  direct  regulation  is  exclusively  in  the 
power  of  Congresa. 

"  The  incidents  of  such  commerce. — the  commodity,  instrument,  agen^ 
—being  local  in  nature,  their  regulation  is  generally  within  the  power 
of  the  state  in  the  ab:»ence  of  conflicting  legislation  bsr  Congress*  except 
when  the  slate  regulation  (1)  imposes  a  ux  upon  an  incident  of  that 
commerce  in  its  quality  as  such,  or  (2)  is  di criminating,  or  (3)  exceeds 
what  is  reasonably  necessary  to  the  protection  of  persons  or  property 
and  to  orderly  government  within  the  ftatc^" 
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Russian  Raids  on  Xeutral  Commerce.  Edwin  Maxcy.  The  real  ques- 
tion the  paper  discusses  bein^,  "Are  foodstuffs  contraband?"  showing 
by  its  form  that  the  matter  is  still  a  qncMion  for  diicussiont  and  one 
not  yet  settled  against  the  contention  of  Russia,  the  actiul  heading  of 
this  article,  as  predicating  a  wrong  position  on  the  part  of  that  coim- 
try>  seems  somewhat  prejudiced.  The  tendency  shown  in  our  ephemctal 
literature,  new.^paper  and  periodical,  to  prejudge  a  question  before  dis- 
cussing it  does  not  add  to  the  reader's  reliance  upon  the  fairness  of  the 
discussion.  The  national  precedents  given  us  as  representing  the  atti- 
tude of  the  different  countries  upon  this  question  still  funher  impress 
us  with  the  unfairness  of  the  prejudgment.  The  6rst  tv.-o  cited  declare 
foodstuffs  to  be  contraband:  the  next,  1793  (France),  nuke  them 
"occasional  contraband;**  the  next  (England  against  revolutionaiy 
France),  "all  provisions  contraband;"  the  last  (France  and  China* 
18S5),  rice  declared  contraband.  Mr.  Maxcy*s  precedents  show  that 
Russia  has  not  stood  alone,  but  this  is  rather  owing  to  the  selection  of 
precedents  than  to  the  state  of  the  law  itself.  Tlie  trend  of  the  treaties 
IS  the  same  way.  The  text- writers  deny  the  right  to  consider  food- 
stuffs contraband.  The  courts  of  England  (who  is  now  suffering  from 
the  custom  and  therefore  is  loud  in  her  outcries  against  it,  at  least  as 
represented  by  the  public  press)  have  dechred  foodstuffs  to  be  contra- 
band. In  America  we  have  leaned  towards  the  opinion  that  articles 
used  exclusively  for  peace  purposes  are  contral>and  "  only  when  destined 
for  military  or  naval  use  of  the  belligerents.'*  It  is  true  that  "  there  is 
a  definite  tendency  towards  an  increase  of  neutral  rights,"  and  that  all 
nations  are  agreed  that  this  is  a  beneficent  tendency  which  should  be 
fostered.  Russia,  however,  has  not  been,  when  the  cases  ztc  fairly 
stated,  so  much  greater  an  aggressor  than  other  nations  that  she  should 
be  made  to  bear  the  blame  which  should  be  shared  by  alL  The  agitation 
against  Russia,  however,  should  bear  very  good  fruit  in  the  fnture  when 
the  critic  nations  who  are  now  reprobating  her  conduct  shall  be  tempted 
as  she  now  is.  They  should  be  required  to  remain  steadfast  to  the  prin- 
ciples they  are  now  so  loudly  advocating. 

The  Doctrine  of  Waiver,  Colin  P.  Campbell.  Passing  over  the  his- 
tory and  definition  of  waiver  in  a  few  words,  our  author  goes  on  to  say. 
in  answer  to  the  inquiry  whether  a  waiver  is  a  contract  or  an  estoppd. 
that  '*  It  is  both,  but  is  neither,  and  may  be  either,*'  and  that  they  have 
z\$o  been  considered  to  be  releases.  He  concludes  that  an  express 
waiver  must  present  the  essentials  of  a  contract,  and  that  a  considers- 
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ticm  is  an  essential  both  in  express  and  in  implied  watvcrt,  this  btlcr 
decision  being  arrived  at  after  an  examination  into  the  positioo  of  thoic 
who  support  the  opposing  theory.  The  next  question  aiked  b  whether 
it  is  essential  that  the  one  against  mhom  the  waiver  is  asserted  shaB 
have  intended  the  natver.  This  is  answered  in  the  affirmative;  with  the 
exception  of  the  ca>es  where  the  conduct  of  the  party  possessing  tht 
right  is  such  that  it  would  be  inequitable  for  him  after  the  other  paity 
has  relied  upon  his  waiver  to  again  ak^ert  the  right.  The  necessity  for 
knowledge  of  the  facts  upon  the  part  of  the  one  against  whom  the 
waiver  is  asserted  is  answered  in  practically  the  same  way.  The  parol 
waiver  of  a  written  contract  is  next  discussed  and  the  rule  is  gircB  that 
a  formal  condition  or  contract  may  be  waived  by  parol  (the  rule  regard- 
ing  the  exclusion  of  parol)  endence  to  **  rary  a  written  instrument  not 
operating  to  exclude  evidence  that  such  an  instrument  has  been  dia- 
charged  or  waived.**  What  rights  mav  be  waived  and  what  n^y  not  k 
the  question  last  discussed,  and  it  is  laid  down  that  any  right  may  be 
waived  which  is  not  contrary  to  public  policy.  The  paper  is  exceed* 
ingly  clear  and  to  the  point,  without  sacrificing  a  pleasant  style  to  tlw 
need  for  condensatioiL 

Surrfndtr.  Herbert  Thomdyke  Tiffany.  Beginning  with  Lord  Coke; 
who  furnishes  us  with  that  apparent  essential  for  an  ess^,  a  definitioi^ 
we  are  told  that  the  technical  use  of  the  word  surrender  has  been  o^ 
scured  by  the  common  use,  and  the  "  surrender  of  a  lease**  has  oomc  to 
mean  merely  the  giving  up  of  the  premises  at  the  end  of  a  term;  the 
technical  meaning  being  **  a  panicular  mode  of  transfer,  which  derives 
its  distinguishing  characteristics  from  the  fact  that  it  is  made  hf  the 
tenant  of  a  particular  estate  to  the  reversioner  or  remainder  man."  Tht 
paper  is  devoted  to  a  very  full  discussion  of  the  subject  under  the  wtp* 
arate  heads:  "Parties  to  Surrender;"  "Express  Surrender;*  **$«*• 
render  by  Operation  of  Law;**  "Acceptance  of  New  Interest ;**** Tran^ 
fer  of  Possession  to  Landlord,**  and  **  New  Leases  to  Third  Pe 
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The  Ifagut  Conference  of  i904  for  the  Aivaneemeni  of  Prhmlg  /n- 
ternaiionaJ  Law.  Simeon  £.  Baldwin,  LL.D.  The  Hague  Conferences 
of  1^93.  1S94,  1900,  and  1904.  with  their  resulting  conventiont.  are 
quietly  giving  u^  a  system  of  international  law  which  will  not  only  affect 
the  attitude  of  nations  towards  each  other,  but  which  is  very  likdy,  in 
the  light  of  all  that  has  been  done,  to  affect  the  internal  legal  svstems  of 
the  adopting  states  themselves.  Mr.  Baldwin  implies  that  the  condi* 
tions  of  modern  life  are  tending  towards  a  modification  of  the  old  Eng- 
lish and  American  law  of  real  property,  and  it  seems  that  the  conven- 
tion which  requires  the  merger  of  land  in  the  general  nuss  of  a  man's 
property,  in  case  of  his  death,  will  do  much  to  bring  about  some  amelior^ 
atton  of  that  law.  In  other  respects  the  conventions  do  not  seem  to 
make  radical  changes,  but  a  closer  rapprochement  of  the  systems  of  the 
civil  and  the  common  law  will  doubtless  follow  this  gradual  a^reemeirt 
of  the  nations  living  under  the  two  systems  to  submit  to  modifications 
of  their  own  laws  in  the  interest  of  mutual  amity. 

'*  The  Massachusetts  Proposition  for  on  Employer^  ComptnsaHom 
Act."  Epaphroditus  Peck.  If  any  employer,  eager  for  further  protec- 
tive legislation,  should  be  induced  by  the  flattering  promise  of  this  title 
to  turn  10  the  pages  of  the  Yale  Law  Journal  in  order  to  find  what  there 
is  left  for  the  IcgiOatiire  to  do  for  him.  he  will  probably  be  somewhat 
disappointed  to  find  that  the  act  referred  to  is  in  reality  intended  to 
pro\idc  for  the  conipen>ation  of  his  employee. 

The  courts  in  creating  the  fellow-servant  doctrine,  and  in 
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stances  carryinf  tlial  doctrine  to  absurd  lengths,  bave  forced  tlie  yeopte 
to  r Jce  lefisbiive  action  where,  if  there  had  Iwen  no  "  iodfe-nnde  law,* 
Icfisbtion  would  not  have  been  needed.  The  result  is  that  the  ewploftf 
whom  the  coarts  favored  too  moch  finds  himself  no  longer  faciac  the 
flexible  justice  of  a  jury  trial,  with  justice  for  the  employer  and  the 


emplojre  both  to  be  hoped  for.  given  a  fair  trial  and  proper  < 
but  finds  him^lf  confronted  with  the  inflexible  justice  of  an  act  framed 
for  the  benefit  of  those  very  persons  whom  the  courts  have  practici 
agreed  have  no  standing  before  them.  The  larger  the  numbers  of  i 
ployees,  the  larger  the  plants  of  the  manufacturing  com| 
greater  the  number  of  men  and  women  employed  by  single  < 
or  aggregations  of  companies,  the  more  widespread  is  the  inja 
denying  them  redress  for  injuries  suffered  through  the  fact  of  sucft  o^ 
ployment  The  conrtt  themselves  have  condemned  the  doctrine  in  its 
present  radical  form,  and  have  suggested  that  the  legisbture  could  alone 
relieve  them  from  the  resnhs  of  their  own  previous  error.  Engbnd  in 
iSg7  passed  an  Employees'  Gmipensatioa  Act;  some  of  our  stales  have 
followed  her  example,  and  it  is  probable  that  in  the  near  future  all  the 
states  win  have  enacted  similar  legisbtioa. 

The  Viw^nia  State  Bar  Assaciaiion,  Voltmw  17,  1904.  This  Tnliunt 
of  the  Virginia  State  Bar  Association  contains,  besides  the  reports  of  the 
meeting,  memorials,  and  the  routine  business  of  the  assooatiou,  lour 
very  valuable  papers.  The  first  is  "  The  Sute  G>rporation  as  a  Ru^  an 
the  Federal  Courts."  by  Hon.  Francis  E  Baker,  judge  of  the  Scvcalh 
Grcuit  of  the  United  States.  This  is  a  topic  of  mat  intcrcsl.  and  it 
treated  with  much  ability.  "A  Plea  for  the  Just  Valuation  of  FwtUT 
by  Hon.  Alexander  Hamilton,  president  of  the  Virginia  State  Bar  / 
ciation.  is  a  short  but  interesting  paper,  in  which  he  argues  that : 

attention  should  be  paid  to  the  actual  facts  than  to  the  endeavor  to  i 

an  impression  by  forensic  argument  or  any  of  the  more  ■seretricious 
ways  of  winning  the  attention  of  mankind.  The  *  Genesis  of  the  Fed* 
eral  Judiciary  System.**  by  W.  B.  Richards,  is  an  historic^  pmr  of 

I  a  Fact 


great  value.    "  The  .American  Merchant  Marine— Legislation  as ; 

in  its  Development,"  by  R.  G.  Bickford.  treats  of  a  subject  which 

be  one  of  ever-growing  interest  to  us.    He  treats  of  the  method  for 
forming  an  American  system  of  subsidies  and  for  fostering  the  i 
tries  which  have  been  allowed  to  decay  while  the  manufacturing  i 
ests  have  been  aided  in  every  wigr. 
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THE  LIMITATIONS  OF  THE  POWER  OF  A 
STATE  UNDER  A  RESERVED  RIGHT  TO 
AMEND  OR  REPEAL  CHARTERS  OF  INCOR- 
PORATION. 

(Contintied  from  page  47.) 

II,  THE  CORPORATORS  INTER  SS  AND  THE  STATE. 

When  two  or  more  persons  wish  to  enter  into  a  partner- 
ship for  the  transaction  of  business  they  commonly  draw  up 
articles  of  agreement  which  are  to  determine  the  relations 
to  exist  among  them — ^the  scope  and  nature  of  the  enterprise, 
the  voice  that  each  shall  have  in  its  management,  the  method 
and  proportion  in  which  the  profits  arising  from  the  enter- 
prise are  to  be  divided.  The  law  does  not  require  that  they 
first  secure  from  the  state  any  distinctive  franchise  or  privi- 
leges, inasmuch  as  the  common  law  always  recognized  the 
right  of  a  person  to  embark  in  a  mercantile  enterprise,  which 
was  then  subject  only  to  the  taxing  and  police  powers  of 
the  state. 

Similarly  the  common  law  recognized  the  right  of  associa- 
tion of  individuals  into  what  we  now  term  **  unincorporated 
associations"— organizations  formed  usually  for  social,  bene- 
ficial, or  like  purposes.    Persons  entering  into  such  assodar 
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tions  also  w.ay  and  usually  do  draw  up  articles  of  association 
regulating  their  joint  and  respective  rights  of  property,  man- 
agement, and  other  interests,  and  the  courts  will  enforce  such 
agreements  or  by-laws  as  the  organic  contract  determining 
the  status  and  rights  of  membership  in  such  organizations. 

In  the  case  of  the  corporation  the  same  underlying  con- 
ception of  a  voluntary  association  exists.  In  fact,  such  an 
association  is  formed  in  just  the  same  manner  as  a  partner- 
ship or  an  unincorporated  association.  The  corporators 
meet  and  determine  upon  the  kind  of  enterprise  in  which 
they  wish  to  embark  their  capital ;  they  decide  upon  the 
amount  of  capital  to  be  employed,  the  extent  of  interest 
which  each  corporator  is  to  have  in  the  property  and  divi- 
dends arising  from  the  investment  and  exploitation  of  the 
capital,  the  officers  and  directors  who  are  to  manage  the 
conduct  of  the  business,  and  the  power  which  each  of  such 
officers  is  to  have;  they  thus  provide  a  scheme  of  organiza- 
tion and  membership— of  true  partnership.  Having  effected 
such  an  organization,  they  might  step  out  at  once  into  the 
mercantile  world  and  launch  their  enterprise  as  a  business 
partnership  without  securing  any  charter  or  franchise  at  alL 
But  if  they  wish  to  conduct  tlieir  venture  under  certain  privi- 
leged conditions — ^as,  for  example,  if  they  wish  their  organi- 
zation to  have  ihe  right  of  perpetual  succession,  to  be  able 
to  sue  and  to  be  sued  in  a  common  name,  to  have  a  joint 
or  corporate  seal,  and  the  members  to  trade  subject  only  to 
a  limited  liability  to  creditors — ^they  must,  to  secure  these 
privileges,  first  obtain  a  corporate  license  from  the  state; 
they  must  get  the  right  to  be  a  corporation.  The  franchise 
of  incorporation,  therefore,  is  nothing  more  than  a  license 
from  the  state  to  do  business  under  certain  privileged  con* 
ditions.  The  franchise  does  not  constitute  the  association; 
it  is  a  gift  by  the  state  to  the  association.  The  incorpora- 
tion does  not  create  the  organization  any  more  than  an  anto- 
mobile  license  creates  an  automobile.  The  automobile  it 
brought  to  a  municipality  to  be  licensed  under  its  police  reg- 
ulations to  do  certain  things — to  be  operated  and  run  within 
certain  governmental  limits ;  so  the  corporation  comes,  fully 
existent,  fully  organized,  to  the  state  and  asks  the  state  for 
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the  license  or  privilege  of  trading  in  a  corporate  capacity. 
Therefore  tlie  contract  of  association  among  the  corpora- 
tors exists  wholly  independently  of  the  state — as  much  so  as 
does  any  contract  drawn  up  between  two  private  individuals 
or  among  several  individuals;  the  state  uses  this  contract 
merely  as  a  basis  upon  which  to  formulate  its  own  contract 
with  the  corporators — the  contract  which  we  call  then  the 
charter  of  incorporation. 

If  this  be  true,  it  is  to  be  noted,  then,  that  the  real  con- 
tract existing  among  the  corporators  is  entered  upon  by 
them  prior  to  the  actual  incorporation  of  the  association  or 
group.  Unfortunately,  however,  the  charter  which  the  state 
grants  to  the  association  frequently  purports  to  set  out  the 
essential  terms  of  this  prior  contract  or  agreement,  so  that 
the  confusion  arises  which  causes  the  more  or  less  prevail- 
ing belief  that  the  charter  given  by  the  state  to  the  corpora- 
tion gives  to  it  not  only  a  contractual  right  and  a  contractual 
liability  with  reference  to  the  state  itself,  but  also  all  the 
contractual  rights  and  liabilities  existing  among  the  corpora- 
tors themselves.  The  state,  instead  of  granting  a  mere  tag 
or  numbered  card,  as  in  the  case  of  the  automobile,  insists 
that  the  charter  license  shall  itself  set  forth  the  nature  of 
the  corporate  enterprise,  the  amount  of  the  capital  stock, 
the  number  and  names  of  the  directors  and  officers  of  the 
association — ^in  short,  all  the  essential  parts  of  the  agree- 
ment previously  entered  into  by  the  corporators,  but  not,  in 
most  cases,  formally  drawn  up  and  executed  by  them  until 
the  application  for  the  charter  itself,  which  first  embodies 
the  forma?  expression  of  this  prior  agreement  From  this 
mere  circumstance  of  physical  identity — an  identity  to  be 
regretted,  for  much  "  bad"  law  might  have  been  avoided 
were  these  two  contracts  expressed  in  totally  distinct  instru- 
ments—comes the  trite  statement  that  the  charter  of  a  corpo- 
ration constitutes  a  contract,  not  only  bet^veen  the  state  and 
the  corporation  under  the  doctrine  of  the  Dartmouth  0)llege 
Case,  but  also  as  among  t!;*^  stodcholders  or  corporators 
themselves. 

Says  Cook  (on  Corporations,  Vol.  II,  Sec  669) :  "  That 
a  diarter  constitutes  a  contract  between  the  corporation  and 
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its  Stockholders  is  a  principle  of  law  that  has  become  firmly 
imbedded  in  the  jurisprudence  of  modern  times.  Upon  this 
principle  of  law  rest  the  stability,  permanence,  and  honesty 
of  management  of  many  corporations,  particularly  those  of 
railroads,  and  from  it  arises  much  of  the  confidence,  safety, 
and  protection  of  the  stockholder  himself.  It  was  first 
promulgated  in  America  in  1820  in  Livingston  v.  Lynch,  4 
Johns.  Ch.  (N.  Y.)  573,  and  was  applied  to  corporations  in 
Hartford  and  New  Haven  R.  R.  Co.  v.  Croswell,  5  Hill 
(N.  Y.),  383  (1843),  2tnd  in  England,  in  1824,  in  Naiusch 
V.  Irving.^^  These  cases  have  been  followed  by  a  long  list  of 
supporting  decisions.  They  were  the  first  to  establish  clearly 
the  doctrine  that  any  act  or  proposed  act  of  the  corporation, 
or  of  the  directors,  or  of  a  majority  of  the  stockholders, 
which  is  not  within  the  express  or  implied  powers  of  the 
charter  of  incorporation  or  of  association — in  other  words, 
any  ultra  vires  act — is  a  breach  of  the  contract  between  the 
corporation  and  each  one  of  its  stockholders,  and  that  con- 
sequently any  one  or  more  of  the  stockholders  may  object 
thereto  and  compel  the  corporation  to  observe  the  terms  of 
the  contract  as  set  forth  in  the  diarter.** 

Says  Morawetz  (on  Private  Corporations,  Vol.  II,  Sec. 
1047)  :  "  Whatever  doubt  there  may  be  as  to  the  correct- 
ness of  the  doctrine  that  a  charter  of  incorporation  embodies 
a  contract  between  the  state  and  the  corporators,  there  can 
be  no  doubt  that  the  charter  of  an  ordinary  business  corpora- 
tion embodies  a  contract  among  the  corporators  themselves. 
The  shareholders  of  such  a  corporation  mutually  agree  to 
unite  for  the  purposes  indicated  in  their  charter.  Each  share- 
holder agrees  to  contribute  his  proportionate  share  of  the 
capital  of  the  association,  and  each,  in  return,  becomes  enti- 
tled to  a  share  in  the  profits  and  in  the  management  of  the 
corporate  affairs.  The  agreement  thus  created  is,  in  the 
strictest  sense  of  the  word,  a  contract,  and  ev^y  reason 
exists  for  treating  it  as  a  contract  within  the  meaning  of  the 
provision  of  the  Constitution  of  the  United  States  that  no 
state  shall  pass  any  law  impairing  the  obligation  of  oon- 
tracts." 

*Gow  on  Partnershiis  598;  also  3  Cooper't  Ch.  SS^ 
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Says  Thompson  (Conunentaries  on  the  Law  of  Corpora- 
tions, VoL  I,  Sec,  71)  :  "  The  relation  between  a  corpora- 
tion and  a  stockholder  is  one  of  contract,  and  hence  any 
l^slative  enactment  which,  without  the  assent  of  the  stodc- 
holders,  authorizes  a  material  change  in  the  powers  or  pur- 
poses of  the  corporation  not  in  aid  of  its  original  object  is 
not  binding  upon  him/'  .  .  .  Nor  can  the  legislature,  in  an 
amendatory  act,  "autliorize  the  majority!  to  accept  the 
amendment  so  as  to  bind  the  minority,  because  this  would 
have  the  effect  of  impairing  the  obligation  of  the  contract 
entered  into  among  the  corporation,  the  majority  and  the 
minority  in  the  original  subscription." 

From  these  well-recognized  principles — ^to  be  criticised 
only  because  of  their  assuming  that  the  charter  constitutes 
the  contract  among  the  stockholders  in  any  sense  other  than 
that  already  explained — result  the  numerous  decisions  which 
hold  that  Uie  state  cannot,  under  the  Federal  Constitution, 
amend  or  authorize  the  amendment  of  the  charter  in  such 
manner  as  to  violate  the  contract  which  it  expresses  as  hav- 
ing been  determined  upon  by  the  corporators  in  entering 
upon  the  corporate  enterprise.  If  the  state  directly  enacts  an 
amendment  of  the  charter,  it  is  violating  the  Dartmouth 
College  decision  by  impairing  the  obligation  of  the  con- 
tract existing  between  itself  and  the  corporation.  If  the 
state  merely  authorizes  an  amendment  of  the  charter,  or  of 
the  general  scope  and  purpose  of  the  enterprise, — that  is, 
passes  an  act  permitting  some,  or  a  majority,  or  any  num- 
ber of  the  corporators  less  than  all,  to  change  the  charter,  the 
nature  of  the  enterprise,  or  the  management  of  the  corpora- 
tion,— ^it  is  impairing  the  obligation  of  the  contract  existing 
among  the  corporators,  and  is  violating  the  provision  of  the 
Federal  Constitution  no  less  than  before.  The  corporators 
having  agreed  that  they  will  enter  upon  the  pursuit  of  a 
certain  business,  that  they  will  divide  their  profits  in  a  cer- 
tain proportion,  and  elect  under  a  certain  system  those  who 
are  actively  to  manage  the  conduct  of  their  business,  the 
state  cannot  subsequently  impair  this  contract,  whether  the 
persons  carry  out  their  venture  on  a  partnership  basis,  or 
whether  they  incorporate  and  thus  enter  into  a  further  con- 
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tract  as  a  group  or  association  with  the  state;  if  they  incor- 
porate, the  only  effect  is  that  the  state  has  now  two  contracts 
which  it  cannot  impair  where  in  a  partnership  it  would  have 
had  but  one.  In  short,  just  as  the  state  cannot  impair  a 
contract  of  partnership  or  any  other  contract  between 
individuals,  so  it  cannot  impair  a  contract  among  stock* 
holders  or  incorporators,  and  this  independently  of  any  prin- 
ciple of  the  Dartmouth  College  Case  at  all.  Of  course,  it 
may  legislate  with  respect  to  the  corporate  contract  without 
necessarily  impairing  its  obligation.  It  may  enact  or  au- 
thorize amendments  which  are  merely  auxiliary  to  the  pur- 
poses of  the  corporation,  and  such  amendments  may  be 
accepted  by  a  majority  of  the  stockholders  with  the  effect 
of  binding  all  the  stockholders  whether  assenting  or  not** 
So  it  may  decree  or  authorize  insignificant  and  immaterial 
changes  in  the  corporate  design,*'  just  as  it  may  in  the  case 
of  all  contracts.  But  when  the  amendments  proposed  arc 
fundamental,  radical,  or  vital,  the  assent  to  such  amend- 
ments by  the  stockholders  must  be  unanimous,  for  any  dis- 
senting stockholder  is  either  relieved  by  such  unauthorized 
amendment  from  liability  on  his  stock  subscription,  or,  if  he 
chooses,  he  may  enjoin  his  fellow  corporators  from  adopting 
it  and  from  attempting  any  fundamental  change  in  the  orig- 
inal purpose  of  the  association.  He  can  insist  that  there  be 
no  consolidation  with  another  corporation  without  his  assent, 
that  the  funds  of  the  corporation  shall  not  be  devoted  to  a 


^  Thompson  on  Corporations,  vol.  i,  sec  68:  "  This  rule  does  not  ex- 
tend so  far  as  to  prevent  the  legislature  from  enacting  amendments  to 
a  charter  in  furtherance  of  the  original  design,  on  the  application  of 
the  corporation  or  of  a  majority  of  the  members.  .  .  .  The  mere  grant 
of  auxiliary  powers  to  enable  the  corporation  the  better  to  carry  out 
the  original  desi^,  does  not  constitute  such  a  radical  and  fundamental 
change  in  the  objects  and  purposes  for  which  the  original  company  was 
chartered,  as  places  the  amendment  within  the  category  of  statutes  im- 
pairing the  obligation  of  contracts.  Instead  of  impairing  the  obli|(9i- 
tion  of  the  contract  expressed  in  the  charter,  it  aids  and  effectuates  itf* 
(citing  many  cases). 

^Banet  v.  Alton  and  Sangamon  R.  R.  Co.,  13  111.  513  (1851) ;  Fr^s 
Executor  v.  Lexington  and  Big  Sandy  R.  R.  Co,,  2  Mete  (Ky.)  314 
(1859) ;  Cross  v.  Feach  Bottom  Railway  Co,,  90  Pa.  St  392  (1879) ; 
Feoria  and  Rock  Island  R,  R.  Co.  v.  Freston,  35  Iowa,  115  (1872); 
Chattanooga,  Rome  and  Columbus  R.  R.  Co.  v.  JVarthtn^  S^  Ga.  599 
(1896). 
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different  purpose  than  that  originally  agreed  upon  and  stated 
in  the  charter,  that  they  shall  not  be  subjected  to  a  different 
method  of  management,  nor  be  divided  in  a  different  pro- 
portion among  the  stockholders.^*  And  none  of  these 
changes  can  be  made  any  the  less  invalid  by  reason  of  the 
fact  that  they  are  sanctioned  by  legislative  authority,  since  . 
the  state  cannot  impair  the  obligation  of  the  contract  among 
the  stockholders.  In  all  of  these  cases  the  dissenting  stodc- 
holder  may  well  say,  and  with  entire  judicial  approval* 
"  Non  hac  in  fwdera  vent.** 

Here  we  have  the  ground  upon  which,  it  is  suggested,  the 
Dartmouth  College  decision  not  only  might  but  should  have 
been  placed — ^the  ground  upon  which  it  not  only  was  a  pos- 
sible and  justifiable  decision,  but  would  have  been  a  proper 
and  necessary  one.  The  facts  of  this  historic  case  were, 
that  by  the  original  charter  of  Dartmouth  College  granted 
by  the  Crown  in  the  year  1769,  twelve  persons,  therein 
named,  were  incorporated  by  the  name  of  "  The  Trustees 
of  Dartmouth  College."  Under  the  charter  these  trustees 
had  authority  to  fill  all  vacancies  which  might  arise  in  their 
own  body.  By  an  act  of  the  legislature  of  New  Hampshire 
passed  in  1816  the  charter  was  amended,  the  number  of 
trustees  being  increased  to  twentyn^ne.  The  appointment 
of  the  nine  additional  members  was  vested  in  the  Governor 
of  the  state,  and  a  board  of  overseers  was  created,  consist- 
ing of  twenty-five  persons  (all  of  whom  were  executive  offi- 
cers of  the  states  of  New  Hampshire  and  Vermont),  who 
were  to  have  the  power  to  control  the  most  important  &cts  of 
the  trustees,  including  the  appointment  of  all  officers  of  the 
college.  The  Governor  and  Council  of  New  Hampshire  were 
to  fill  all  vacancies  which  might  occur  in  the  board  of  trus- 
tees prior  to  its  first  meeting.    A  majority  of  the  trustees 


"Ckarwafer  ▼.  Meredith,  i  Wall.  25  (1863);  Hartford  and  New 
Haven  R.  FL  Co.  ▼.  Croswell,  5  Hill  (N.  Y.),  383  (1843) ;  KnoxvilU 
Y.  Knoxvilte  and  Ohio  IL  R.  Co.,  22  Fed.  Rep.  758  (1SB4);  Black  ▼. 
Delaivare  and  Raritan  Cancl  Co.,  24  N.  J.  Eq.  455  (1873);  Manheim, 
Petershurf  and  Lancaster  Phnkroad  Co.  v.  Amdt,  31 '  Pa.  St  %17 
(1858);  Lauman  v.  Lebanon  Valley  R.  R.  Co,,. 30  Pa.  St  42  (1858); 
State  V.  Greer,  78  Mo.  188  (1883) ;  Tucker  v.  Russell,  82  Fed  Refi.  2613 
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of  the  college  refused  to  accept  this  amended  charter,  and 
brought  suit  for  the  corporate  property,  which  was  in  the 
possession  of  a  person  holding  by  authority  of  the  Act  of 
1816.  The  question  involved  was  the  constitutionality  of 
the  Act  of  1 81 6  under  the  Federal  restriction  upon  the  im- 
pairment by  a  state  of  the  obligation  of  contracts. 

Instead  of  sustaining  the  artificial  position  that  the  char- 
ter constituted  a  contract  between  the  state  and  the  corpora- 
tion, was  there  not  here,  in  fact,  another  contract  expressed 
in  the  charter  which  the  state  undoubtedly  was  without 
power  to  impair?   Had  not  the  trustees  agreed  among  them- 
selves tliat  they  were  to  be  twelve  in  number  and  no  more? 
That  they  were  to  fill  vacancies  arising  in  their  own  body? 
That  they  were  to  have  full  and  sole  control  over  the  affairs 
of  the  corporation?    That  they  were  to  be  the  owners  of  the 
corporate  property  in  trust  for  the  corporate  purposes — tna., 
the  foundation  and  maintenance  of  an  institution  for  the 
education  of  such  young  men  as  might  sedc  the  instruction 
which  it  offered?    What  right,  then,  had  the  state  of  New 
Hampshire  to  annul,  amend,  or  alter  this  contract,  a  con- 
tract entered  into  presumably  before  the  granting  of  the 
charter  and  merely  expressed  subsequently  in  the  charter  as 
a  statement  of  the  organization  and  purposes  of  the  cor- 
porate body?    Did  the  state  gain  any  power  over  this  con- 
tract, to  which  it  was  not  a  party,  simply  by  licensing  the 
association  thus  organized  to  enter  upon  its  proposed  under- 
taking in  a  corporate  capacity?    By  giving  to  the  associa- 
tion the  franchise  to  exist  as  a  corporation,  it  could  not 
acquire  the  right  to  violate  a  contract  which  the  Constitu- 
tion of  the  United  States  had  forbidden  it  to  impair.    Had 
the  ttustees  of  Dartmouth  College  never  incorporated^  but 
conducted  the  college  under  the  form  of  a  partnership  or 
unincorporated  association,  the  state  certainly  could  not 
have  impaired  such  contract  of  partnership.    It  could  not 
have  said  to  the  trustee  partners:    "  You  have  agreed  that 
you  shall  manage  your  affairs  in  a  certain  manner  and  under 
^  certain  system;  we  now  decree  that  you  shall  manage 
them  in  a  different  manner  and  under  a  different  ^stem. 
The  twelve  of  you  have  agreed  to  be  partners  in  this  enter- 
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prise;  wc  enact  that  there  shall  be  twenty-one  partners,  and 
we  shall  name  the  other  nine  whom  you  must  allow  to  enter 
into  your  association,  and  we  shall  name  new  partners  in 
case  any  of  you  resign  or  die.  We  shall  also  appoint  a  body 
of  strangers  to  control  your  acts  and  supervise  the  manage- 
ment of  your  own  enterprise."  Tlie  mere  statement  of  such 
a  proposition  shows  its  inherent  absurdity,  and  if  the  state 
could  not  have  taken  tliis  position  in  ;he  case  of  such  a  part- 
nersliip,  it  could  not  have  done  so  in  the  case  of  an  associa- 
tion which  has  obtained  the  license  of  incorporation.  What 
the  Dartmouth  College  decision  in  fact  held  was  that  this 
incorporation  created  a  second  contract,  a  contract  between 
the  association  and  the  state^  and  that  the  state  could  not 
« change  the  scheme  of  management  or  any  other  of  the  char- 
ter provisions,  because  to  have  done  so  would  have  been  to 
impair  this  second  contract  It  is  contended,  for  reasons 
set  forth  in  the  first  part  of  this  paper,  that  the  relationship 
between  the  state  and  the  association  arising  from  the  act 
of  incorporation  is  in  no  sense  a  contractual  relation,  and 
that  the  true  contract  was  the  one  existing  between  the  cor- 
porators as  expressed  in  the  charter, — ^the  contract  dealing 
with  the  scope  and  nature  of  the  corporate  enterprise  and 
the  management  of  the  corporate  property  and  affairs,— a 
contract  existing  independently  of  the  act  of  incorporation. 
The  Dartmouth  College  Case  did  not  deny  the  existence  of 
this  contract:  it  ignored  it  But  what  it  is  important  for 
us  to  note  is  that,  if  the  Dartmouth  College  decision  be  cor* 
rect,  there  are  two  distinct  contracts  tlie  obligation  of  which 
cannot  comtitutionally  be  impaired  by  the  state,  and  it  r#- 
mains  for  us  to  consider  whether  a  power  reserved  to  revoke 
or  amend  the  one  has  or  can  have  any  effect  over  or  in  regard 
to  the  other. 

The  Dartmouth  College  Case  held  that  a  <iharter  of  incor- 
poration is  a  contract  between  the  state  and  the  corporation, 
the  obligation  of  which  cannot  be  impaired  by  the  state.  To 
meet  this  decision  the  states,  as  we  have  seen,  adopted  in 
their  constitutions  and  general  statutes  clauses  reserving 
to  themselves,  in  the  case  of  all  subsequently  granted  char- 
ters, the  right  to  repeal  or  amend  them.    We  have  already 
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shown  that  the  state  can  reserve  such  a  right,  not  as  a  sov- 
ereignty, but  only  as  a  party  to  a  contract  into  which  it 
itself  has  entered.  Can  the  reserved  power  to  alter  or 
repeal  be  a  power  to  alter  or  repeal  a  contract  to  which 
the  state  is  not  itself  a  party?  Can  the  state  constitutionally 
reserve  to  itself  such  a  power?  Suppose  that  a  state  were 
to  pass  an  act,  or  adopt  a  clause  in  its  constitution,  which 
purported  to  reserve  to  the  state  the  right  to  alter,  amend, 
or  annul  all  contracts  subsequently  entered  into  between  pri- 
vate persons.  Would  such  an  act  be  constitutional?  Mr. 
Justice  Story  says  (Commentaries  on  the  Constitution  of 
the  United  States,  Vol.  II,  Sees.  1383-1384)  in  answer  to 
the  argument  that  "  If  the  legislature  should  provide  by  a 
law  that  all  contracts  thereafter  made  should  be  subject  to 
the  entire  control  of  the  legislature,  as  to  their  obligation, 
validity,  and  execution,  whatever  might  be  their  terms,  they 
would  be  completely  within  the  legislative  power,  and  might 
be  impaired  or  extinguished  by  future  laws,  thus  having  a 
complete  ex  post  facto  operation,"  that  this  is  not  true,  be- 
cause such  a  law  would  not  enter  into  and  form  a  part  of  all 
contracts  thereafter  made.  "  Although  the  law  of  the  place 
acts  upon  a  contract,''  he  says,  ''  and  governs  its  construc- 
tion,, validity,  and  obligation,  it  constitutes  no  part  of  it 
...  To  such  an  extent  the  law  acts  upon  contracts.  It 
performs  the  office  of  interpretation.  But  this  is  very  diflfcr- 
ent  from  supposing  that  every  law  applicable  to  the  subject 
matter,  as  a  statute  of  limitations  or  a  statute  of  insolvency, 
enters  into  the  contract  and  becomes  a  part  of  the  contract" 
As  a  matter  of  fact,  Mr.  Justice  Story  has  not  been  sustained 
in  these  statements  by  the  courts.  The  law  of  the  place  does 
enter  into  the  contract  and  form  a  part  of  it  "  It  is  settled,'* 
says  Mr.  Justice  Swayne  in  Von  Hoffman  v.  City  of  Qtititcy, 
4  Wall.  535  (1866),  "that  the  laws  which  subsist  at  the 
time  and  place  of  the  making  of  a  contract  and  where  it  is 
to  be  performed  enter  into  and  form  a  part  of  it,  as  if  they 
were  expressly  referred  to  or  incorporated  in  its  terms.  This 
principle  embraces  alike  those  which  affect  its  validity,  con- 
struction, discharge,  and  enforcement"  And  the  same 
Justice  says,  in  substantially  the  same  language,  in  Walker 
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V.  IVhttehcad,  i6  Wall.  314  (1872):  "Tlic  laws  which 
exist  at  the  time  and  place  of  the  making  of  a  contract,  and 
where  it  is  to  be  performed,  enter  into  and  form  a  part  of 
it.  This  embraces  alike  those  which  affect  its  validity,  con- 
struction, discharge,  and  enforcement"  And  this  is  said  to 
be  an  "  axiom  in  our  jurisprudence."  •* 

But  although  Story  would  seem  to  be  incorrect  in  the  rea- 
sons which  he  assigns  for  his  opinion,  his  conclusion  itself 
is  unquestionable.  No  state  can  pass  a  general  act  providing 
that  contracts  (to  which  it  is  not  itself  a  party)  shall  be  sub- 
ject to  any  future  laws  which  it  may  pass,  and  by  such  gen- 
eral act  hope  to  avoid  the  inhibition  in  the  Constitution 
against  the  impairment  of  the  obligation  of  contracts,  by 
the  argument  that  any  subsequent  law  cannot  impair  the 
contract,  since  the  contract  was  made  from  the  beginning 
subject  to  this  reserved  power  and  therefore  embodied  as  one 
of  its  terms  the  possibility  of  revocation  or  amendment  by 
the  state.  The  reason  why  such  an  act  would  be  held  uncon- 
stitutional is  not,  perhaps,  so  much  because  of  any  theo- 
retically logical  reason  compelling  that  view  of  the  problem, 
but  rather  because  it  would  be  in  practice  a  manifest  evasion 
of  the  impairment  of  the  obligation  of  contracts  clause  in  the 
Constitution,  an  evasion  rendering  that  clause  a  dead  letter 
simply  by  the  introduction  of  such  a  nullifying  clause  in 
the  constitution  of  every  state — a  clause  reserving  over  con- 
tracts a  power  which  is  denied  to  the  state  by  the  Federal 
Constitution.  It  is  true  that  if  the  state  passes  an  act  relat- 
ing to  contracts, — for  example,  prescribing  the  rate  of  in- 
terest to  attach  to  money  due  under  the  contract,  or  pro- 
viding for  exemption  laws,  or  regulating  the  time  and  man- 
ner of  performance, — such  provisions  all  enter  as  terms  of 
contracts  subsequently  entered  into  within  that  jurisdictioiL 
But  where  the  state  passes  an  act  not'  prescribing  definite 
terms  or  regulations,  but  merely  reserving  the  right  subse- 
quently to  enact  such  regulations,  it  is  not  thereby  enacting 
a  law,  but  is  reserving  a  power — a  power  forbidden  to  it  by 


*  To  the  same  effect  is  Mr.  Justice  Miller,  "  Lectures  on  the  Constttii- 
tion  oi  the  United  Sutes."  lecture  xi,  page  531. 
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the  provision  of  the  Constitution  which  forbids  the  impair- 
ment of  the  obligation  of  contracts. 

Let  us  consider  as  an  example  the  case  of  Gocnen  v. 
Schrocdcr,  8  Minn.  387  ( 1863),  in  which  the  state  of  Minne- 
sota passed  an  act  allowing  for  the  redemption  of  mortgages 
"  one  year  or  such  other  time  as  may  be  prescribed  by  law." 
Subsequently  an  act  was  passed  increasing  the  time  for  re- 
demption to  three  years,  and  the  question  was  whether  this 
act  was  constitutional  with  reference  to  mortgages  executed 
between  the  time  of  the  passage  of  these  two  acts.  The 
court  held  that  it  was  not.  "  It  is  an  attempt,"  said  the 
court,  "  to  reserve  to  the  legislature  powers  which  it  does  not 
otherwise  possess."  If  the  original  act  had  provided  for  a 
redemption  of  one  year,  a  subsequent  act  changing  the  re- 
demption period  to  three  years  would  clearly  have  been 
invalid.  How  then  could  the  state  reserve  to  itself  the  power 
to  make  such  a  subsequent  change  in  the  redemption  period? 
To  say  that  the  mortgagor  and  mortgagee  entered  into  the 
contract  knowmgly  subject  to  this  reservation  of  power  on 
the  part  of  the  state  is  manifestly  a  begging  of  the  entire 
question,  because  the  parties  had  no  choice  in  the  matter, 
and  therefore  had  to  submit  to  this  provision  of  the  state 
only  if  the  law  in  question  was  valid — that  is,  only  if  the 
state  had  the  constitutional  power  to  create  for  itself  this 
reserved  authority. 

We  arrive,  therefore,  at  this  conclusion — ^that  the  state,  in 
reserving  to  itself  the  power  to  amend  or  annul  a  contract 
to  which  it  is  a  party,  not  only  do€S  not  thereby  reserve  the 
right  to  amend  or  revoke  a  contract  to  which  it  is  not  a 
party,  but  that  it  cannot  constitutionally  reserve  such  a 
power,  because  to  do  so  would  be  to  create  for  itself  by  its 
own  fiat  a  power  which  the  Constitution  of  the  United  States 
says  that  it  shall  not  possess.  The  state  can  reserve  the 
power  to  annul  or  alter  contracts  into  which  it  has  itself 
entered  only,  as  has  been  already  pointed  out^  on  the  same 
principle  that  any  private  party  to  a  contract  can  reserve  a 
similar  power.  It  reserves  the  power  as  a  party  to  the  con- 
tract and  not  as  a  sovereignty;  the  reservation  is  a  tenn 
of  the  contract  stipulated  for  by  one  of  the  parties  thereta 
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Bnt  the  state  cannot  reserve  a  power  to  amend  other  people's 
contracts  any  more  than  can  a  private  individuaL 

When  we  apply  the  results  thus  readied  to  the  subject 
under  investigation,  we  see  at  once  to  what  conclusion  such 
an  application  will  lead  The  question  is:  Does  the  state 
in  incorporating  an  association,  and  at  the  same  time  reserv- 
ing to  itself  the  right  to  repeal  or  amend  the  charter,  gain 
thereby  the  right  to  annul  or  amend  the  charter  among  the 
incorporators — ^a  contract  into  which  they  have  entered  in- 
dependently of  the  state's  grant  of  corporate  franchises? 
The  answer  is  that  it  does  not,  and  the  chief  reason  for  the 
answer  is  that  it  cannot  As  far  as  the  charter  is,  under 
the  Dartmouth  College  decision,  a  contract  between  the 
state  and  the  corporation,  the  state  may  alter  or  revoke  it 
If  the  Dartmouth  G>llege  decision  was  unfortunate,  its  effects 
have  been  wholly  avoided  by  the  reserved  power  clauses, 
which  bring  the  state  back  to  the  position  it  would  have 
occupied  had  the  Dartmouth  G>llege  Case  been  decided  the 
other  way.  But  so  far  as  the  charter  is  merely  an  embodi- 
ment of  a  contract  entered  into  among  the  stoclcholders,  and 
into  which  they  might  have  entered  just  as  well  had  thqr 
been  forming  a  partnership  or  an  unincorporated  associa- 
tion without  asking  any  franchises  or  privileges  from  the 
state,  the  state  cannot  impair  its  obligation,  could  not  have 
impaired  its  obligation  even  if  tliere  had  never  been  a  Dart- 
mouth College  Case.  No  reserved  power  can  give  to  the 
state  that  right  The  state  cannot  reserve  the  right  to 
change  the  contract  of  the  corporators  inter  se  any  more 
than  it  can  reserve  a  general  right  to  change  all  private  con- 
tracts, and  it  makes  no  difference  that  the  terms  of  the  cor- 
porators' contract  may  be  set  forth  in  the  charter  which  the 
state  reserves  the  right  to  alter  or  repeal  Qear  thought  will 
not  be  misled  by  this  circumstance.  The  franchises,  the  priv- 
ileges, the  exemptions  granted  by  the  state  in  the  act  of  in- 
corporation are  all  at  the  mercy  of  the  grantor  if  the  power 
to  repeal  be  reserved;  the  internal  management  of  the  cor- 
poration, the  rights  of  the  corporators  inter  se,  questions  of 
the  scope  of  the  enterprise,  distribution  of  the  assets,  regula- 
tion of  the  corporate  affairs — ^all  these  are  beyond  the  power 
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of  the  State  to  modify  whether  there  be  or  be  not  a  reserved 
power  of  revocation  or  amendment  of  the  duittcr,** 

Leaving  for  a  moment  the  theoretical  analysis  of  the 
problem,  and  considering  the  history  of  the  reserved  power 
clauses  in  the  state  statutes  and  constitutions,  arc  we  not 
brought  to  the  same  conclusion  as  to  the  intended  scope  of 
the  powers  thus  reserved?  Why  and  when  were  these 
clauses  introduced  into  our  jurisprudence?  Was  it  not,  in 
the  main,  after  the  Dartmouth  College  Case,  and  to  meet 
the  decision  there  rendered,  that  the  state  could  not  impair 
its  contract  with  the  corporation?  Was  it  not  because  of 
the  fear  that  the  state  could  not  control  or  recall  the  fran- 
chises which  it  had  granted?  Was  there  any  apprehension 
of  danger  arising  from  the  fact  that  the  contract  of  the 
stockholders  as  to  the  nature  and  management  of  the  cor- 
porate affairs  was  beyond  state  control?  On  the  contrary, 
the  fear  of  state  interference  with  private  contracts  had  dic- 
tated Art  I,  Sec  lo,  of  the  Federal  Constitution.  What 
these  reserved  power  clauses  were  intended  to  accomplish 
was  the  prevention  of  the  grant  to  corporations  of  irrepeal- 
able  franchises.  They  were  to  prevent  irrevocable  gifts  of 
privileges  by  the  state,  not  to  place  under  state  control  rights, 
powers,  and  contractual  obligations  which  had  not  been 
given  by  the  state.  So  that  whether  we  study  the  problem 
from  an  historical  or  from  a  legal  standpoint,  the  same  re- 
sult is  attained — namely,  a  confirmation  of  the  contention 
that  the  reserved  power  gives  to  the  state  no  right  over  those 
features  of  corporate  existence  which  are  not  dependent 
upon  the  charter  of  incorporation  for  their  creation  and 
legal  status. 

Coming,  now,  with  these  considerations  in  view,  to  exam- 
ine the  decisions  in  the  reported  cases,  it  must  be  admitted 
at  the  outset  that  they  are  almost  all  contrary  to  the  argu- 
ment here  presented.    In  but  a  few  of  them  is  the  question 


-The  corporators  may.  of  course,  agree  inter  se  that  a  majority  of 
the  stockholders  should  have  the  power  to  change  the  contract  o£  asso- 
ciation m  any  of  its  terms,  or  that  the  state  should  have  such  pow6r, 
the  corporators  hcing  bound  by  the  sute*s  acts.  But  this  would  not  be 
givwg  to  the  state  any  nghu  or  power  whkfa  tl  could  enforce. 
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SO  much  as  discussed;  in  fewer,  if  any,  is  it  adequately  con- 
sidered. This  is  the  m<»re  remarkable  both  because  of  the 
importance  of  the  subject  and  because  of  the  eminence  of 
the  tribunals  and  jurists  who  have  been  called  upon  to  ex- 
press their  c^uiion  in  regard  to  it  The  decision  adverse  to 
the  views  above  advanced  is  usually  reached  upon  the  basis 
of  one  of  two  statements,  both  of  which,  it  is  submitted,  are 
erroneous.  One  is  that  "  If  the  charter,  or  an  existing  con- 
stitutional provision  or  general  law,  reserves  to  the  legisla- 
ture a  plenary  right  of  alteration  or  repeal,  then  the  co- 
adventurers,  by  accepting  the  charter  a '  the  general  enabling 
act  and  organizing  under  it,  consent  that  future  legislatures 
may  exercise  that  right;  and  it  seems  to  be  an  untenable 
view  that  they  may  repudiate  that  consent  and,  fly  in  the 
face  of  future  legislation  which  takes  place  under  a  right 
thus  reserved."  ••  The  other  is  that  "  In  my  judgment  the 
reservation  is  to  be  interpreted  as  placing  the  state  legisla- 
ture back  on  the  same  platform  of  power  and  control  over  the 
charter  containing  it  as  it  would  have  occupied  had  the  con- 
stitutional restricticm  about  contracts  never  existed.^* 

The  first  of  these  arguments  amounts,  in  substance,  to 
this:  that  if  a  charter  is  subject  to  a  power  reserved  in  the 
state  to  alter  or  repeal  it,  every  corporator  enters  into  the 
contract  with  his  fellow  corporators  knowingly  subject  to 
such  reserved  power,  and  therefore  he  cannot  later  be  heard 
to  complain  if  the  power  be  exercised  so  as  to  change  this 
contract  But  this  argument  would  justify  the  constitu- 
tionality of  every  law  to  which  it  might  in  the  reason  of 
things  be  capable  of  application.  In  one  sense  every  person 
must  deal  with  reference  to  the  existence  of  legislative  enact- 
ments, but  submission  to  the  law  is  not  a  voluntary  act;  if 
an  act  be  otherwise  unconstitutional,  the  mere  fact  that  per- 
sons have  contracted  apparently  under  the  force  and  sway 
of  its  authority  will  not  make  it  any  the  less  objectionable. 
The  true  question  is.  Has  the  state  the  constitutional  right 

'Thompson,  Commentaries  on  the  Law  of  Corporations,  vol  it,  sec. 
S4t7. 

'^Dissentinfr  opinion'  of  Mr.  Justice  Bradley  in  the  Sinking-Fund 
Cises,  09  U.  S.  700  (1878),  j>age  748.  See  also  Dtiroit  v.  Detroit  and 
Hozvelf  Plankroad  Co^  43  ifich.  140  (1880). 
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to  compel  its  citizens,  if  they  wish  to  enter  into  a  contract, 
to  enter  into  it  subject  to  a  power  reserved  over  the  con- 
tract? If  it  can  do  so  in  the  case  of  a  contract  among  cor- 
porators, it  can  do  so  in  that  of  a  partnership  contract  It 
may  reserve  the  right  to  alter  or  annul  all  contracts  there- 
after entered  into,  and  justify  such  reservation  by  the  argu- 
ment that  since  the  contract  was  entered  into  subject  to  this 
reserved  power,  no  subsequent  exercise  of  the  power  can 
be  said  to  impair  the  contract  We  have  seen  that  such  an 
attempted  reservation  of  power  would  be  unconstitutional 
and  void,  that  it  would  be  the  attempted  creation  of  a  for- 
bidden power,  and  not  a  law  entering  into  contracts  as  one 
of  the  terms  thereof.  It  is,  therefore,  difficult  to  understand 
the  force  of  the  argtunent  that  a  state  may  impair  the  obliga- 
tion of  the  contract  existing  among  the  corporators  because 
they  have  incorporated  their  asssociation  subject  to  the 
state's  right  of  revocation  or  amendment  Moreover,  it 
may  be  said,  in  further  reply  to  this  argument,  that  if  the 
stockholders  incorporate  with  knowledge  of  die  reserved 
power,  they  have  knowledge  also  of  the  fact  that  the  state  is 
forbidden  by  the  Constitution  to  impair  the  obligation  of 
contracts.  As  has  been  well  said  in  reference  to  a  somewhat 
different  phase  of  this  subject:  **  It  is  said  that  the  com- 
pany, having  accepted  its  charter  with  full  knowledge  of  the 
fact  that  the  legislature  had  retained  the  right  to  alter  and 
amend  it,  must  be  regarded  as  waiving  the  protection  of 
any  constitutional  provision,  and  consenting  in  advance  to 
any  amendment  the  legislature  might  see  fit  to  make,  and, 
therefore,  it  is  bound  thereby  as  matter  of  contract  It 
must  be  remembered,  however,  that  while  the  company^ 
when  it  accepted  its  charter,  must  be  regarded  as  having 
done  so  with  notice  of  the  fact  that  the  legislature  reserved 
the  right  to  amend,  yet  it,  at  the  same  time,  had  notice  of 
the  several  provisions  of  the  G>nstitution  placing  Ihuita- 
tions  upon  the  legislative  power,  and  therefore  it  had  a  rigiit 
to  assume  that  the  legislature  could  and  would  only  exer- 
cise the  reserved  right  to  amend  within  the  limitations  pre- 
scribed by  the  Constitution.  Hence  it  cannot  properly  be 
said  that  the  corporation,  by  accepting  its  charter  with  no- 
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lice  of  the  reserved  right  to  amend,  consented  that  the  leg- 
islature  might  make  any  amendment  to  its  charter,  but  only 
such  as  it  could  make  within  the  limitations  prescribed  l^ 
the  G>nstitution.  It  could  not  assume,  or  even  anticipate, 
that  the  legislature  would  violate  the  law  of  its  existence, 
and  undertake  to  do  that  which  the  people,  in  their  sovereign 
capacity,  had  forbidden  it  from  doing/*  ^* 

The  second  argument  above  stated  as  seeking  to  justify 
the  state's  control  over  the  contract  of  the  corporators  inter 
se  also  may  be  said  to  beg  the  question — ^to  be  the  state- 
ment of  a  result  rather  than  the  reason  therefor.  Is  it  true 
that  the  reservation  clauses  restore  the  states  to  the  plane 
of  sovereignty  which  they  would  have  occupied  had  there 
been  no  clause  in  the  Federal  Constitution  forbidding  the 
impairment  of  the  obligation  of  contracts?  The  Constitu« 
tion  says  that  the  states  shall  not  impair  any  contracts.  Does 
the  reservation  in  contracts  to  whidi  the  state  is  a  party  of 
the  power  to  alter  or  annul  them  give  to  the  state  tfie  right 
to  annul  or  amend  all  contracts,  including  those  to  which  it 
is  not  a  party?  Evidently  not  All  that  the  reserved  power 
accomplishes,  and  all  that  it  constitutionally  can  accomplish, 
is  to  restore  the  power  of  the  state  tQ  the  plane  which  it 
would  have  occupied  had  the  Dartmouth  College  Case  held 
that  a  charter  of  incorporation  does  not  constitute  a  contract 
between  the  corporation  and  the  state.  It  was  meant  to 
cotmteract  that  decision  and  to  relieve  the  state  of  the  limi- 
tations  placed  by  it  upon  the  right  to  alter  the  state's  own 
contracts;  it  was  intended  to  give*to  the  state  the  right  to 
repeal  or  amend  acts  of  incorporation  in  the  same  way  and  to 
die  same  extent  that  it  can  repeal  or  amend  all  of  its  other 
acts  or  statutes.  The  reservation  clauses  do  not  nullify  Art 
I,  Sec  10,  of  the  Constitution,  but  only  the  special  inter- 
pretation given  to  that  section  by  the  Dartmouth  College 
dedsicm. 

In  the  light  of  these  principles,  let  us  examine  the  cases 
which  have  dealt  with  this  problem,  and  let  us  consider  first 


"Dissenting  optnsoo  of  Mr.  Justice  Mclver  in  Railroad  Co.  ▼.  Gibhts, 
37  &C  38s  (18^7). 
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those  which  represent  the  opinion  of  the  Supreme  G)urt  of 
the  United  States.  In  Miller  v.  The  State,  15  Wall.  478 
(1872),  the  facts  were  that  tlie  legislature  of  New  York  in 
1 85 1  passed  an  act  enabling  the  city  of  Rochester  to  sub- 
scribe for  and  hold  stock  in  the  Rochester  and  Genesee  Rail- 
road Company  (a  corporation  subject  to  the  reserved  power) 
to  an  amount  not  exceeding  $300,000,  and  in  case  the  com- 
pany should  elect  to  receive  its  subscription  the  Common 
Councils  of  the  city  were  authorized  to  nominate  and  ap- 
point one  director  of  the  company  for  every  $75,000  of  capi- 
tal stock  held  by  the  city.  The  railroad  company  accepted 
the  subscription  of  the  city  on  these  terms  to  the  amount  of 
$300,000.  In  1865  the  legislature  enacted  that  the  Common 
Councils  of  Rochester  should  thereafter  nominate  and  ap- 
point one  director  of  the  company  for  every  $42,857.14  of 
capital  stock  held  by  the  city,  thus  giving  to  the  city  the 
right  to  appoint  seven  instead  of  four  of  the  directors  of 
the  company.  The  question  involved  was  that  of  the  con- 
stitutionality of  this  Act  of  1865.  There  was  no  doubt  that» 
under  the  facts  of  the  case,  the  city  of  Rochester  had  become 
one  of  the  stockholders  of  the  company  under  a  definite 
agreement  with  the  corporation  as  to  the  powers  which  it 
was  to  have  as  such  stockholder.  The  Supreme  Court  of 
New  York  sustained  the  act,^*  saying,  per  Judge  Welles, 
that  the  case  was  '*  plainly  distinguishable  from  the  case  of  a 
contract  between  the  railroad  company  and  a  stranger  in 
relation  to  a  matter  having  no  connection  with,  or  reference 
to,  the  organization  of  the  company — for  example,  a  con- 
tract between  it  and  an  individual  for  the  purchase  of  a 
locomotive  engine.  In  such  a  case  there  is  a  legal  contract 
between  two  persons,  an  artificial  and  a  natural  one,  the 
obligation  of  which  no  state  legislation  could  impair.  Bat 
the  case  under  consideration  is  where  the  legislature  under- 
takes, in  the  exercise  of  its  reserved  powers,  to  alter  funda- 
mentally the  articles  of  association  or  charter  of  the  rail- 
road corporation.  This  power  I  have  shown,  I  think,  it 
possesses."    The  decision  thus  reached  was  reversed  in  the 

''PtopU  ex  rel^  etc^  ▼.  HitU.  46  BaA  (N.  Y.)  340  (1866). 
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appellate  court,  but  upon  another  point,  the  main  questioo 
not  being  considered''  In  the  Supreme  Court  of  the  United 
States  the  act  in  question  was  sustained  because  of  the  re> 
served  power/*  with  an  unsatisfactory  joint  dissenting  opin- 
ion of  ten  lines  by  Justices  Bradley  and  Field  How  the 
reserved  power  to  repeal  or  amend  the  diarter  of  the  rail- 
road  company  could  authorize  an  act  of  the  state  giving  to 
a  stockholder  the  right  i'>  elect  seven  directors  instead  of  the 
four  for  which  its  subscription  had  originally  contracted  is 
apparently  hopelessly  beyond  logical  or  historical  justificar 
tion,'* 

In  Close  V.  Clcftwood  Cemetery,  Z07  U.  S.  466  (1882), 
in  an  opinion  by  Mr.  Justice  Gray,  the  same  result  was 
reached  A  cemetery  company  had  been  incorporated  by 
act  of  Congress  in  the  District  of  Colambia,  its  charter 
being  made  expressly  subject  to  the  reserved  power  of  Con- 
gress to  alter  or  repeal  it  The  company,  as  incorporated, 
was  to  be  managed  by  a  president  and  three  other  officers 
elected  annually  by  the  proprietors.  By  a  later  act  it  was 
provided  that  the  management  of  the  company  should 
thenceforth  consist  of  a  board  of  five  trustees  to  be  annually 
elected,  three  by  the  proprietors  of  cemetery  lots  upon  which 
a  burial  had  been  made,  and  two  by  the  original  proprie- 
tors; it  was  further  provided  diat  of  the  gross  receipts  aris- 
ing from  the  future  sale  of  lots  one  fourth  should  be  paid 
annually  by  the  trustees  to  the  original  proprietors  and  the 
rest  be  devoted  to  the  improvement  and  maintenance  of  the 
cemetery.  The  original  proprietors  objected  to  this  act  and 
the  Supreme  Court  was  called  upon  to  pass  upon  its  con- 
stitutioiiality.    The  position  might  have  been  assumed  that 

^MtlUr  ▼.  The  State,  suinm, 

"It  b  not  clear  whether,  in  the  case  of  City  of  LouisvilU  ▼.  Univtr^ 
fUy  of  LotiUviUe,  15  B.  Monr.  (Ky.)  642  (1855),  the  University  of 
Lonisville's  charter  was  subject  to  a  reserved  power.  If  so^  that  case  it 
contra  to  Miller  ▼.  The  State.  An  amendment  to  the  charter  of  the  city 
of  loussvine  gave  to  the  city,  one  of  the  donors  of  the  university,  the 
power,  to  the  exclusion  of  other  donors,  of  electing  trustees  of  the 
oniversity.  The  court  held  that»  though  a  part  of  the  funds  we^e 
granted  bjy  the  city,  the  charter  constituted  a  contract  by  which  the 
oonors,  the  trustees,  and  the  state  were  bound,  and  the  obligation  of 
which  could  not  be  impaired  hy  subsequent  legislation  of  the  state 
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Congress  was  not  prohibited  from  impairing  the  obligations 
of  contracts,  and  therefore  the  question  of  the  reserved  power 
did  not  arise.  But  this  was  not  contended,  it  apparently 
being  assumed  that  in  the  absence  of  this  expressly  reserved 
power  the  subsequent  act  of  Congress  would  I.ave  been  in- 
valid. The  court  sustained  the  constitutionality  of  the  act 
"  within  the  principle  affirmed  by  this  court  in  the  case  of 
the  Holyoke  dam/*  that  a  power  reserved  to  the  legislature 
to  alter,  amend,  or  repe?.l  a  charter  authorizes  it  to  make 
any  alteration  or  amendment  of  a  charter  granted  subject 
to  it  which  will  not  defeat  or  substantially  impair  the  object 
of  the  grant  or  any  rights  vested  under  it,  and  which  the 
legislature  may  deem  necessary  to  secure  either  that  object 
or  any  public  right" — ^a  complete  ignoring  of  the  real  ques- 
tion lurking  in  the  case. 

The  latest  decision  of  the  Supreme  Court  involving  the 
point  under  consideration,  and  in  complete  harmony  with 
the  preceding  cases,  is  Looker  v.  Maynard,  179  U.  S.  46 
( 1900).  In  that  case  the  articles  of  association  of  a  certain 
insurance  company  provided  that  each  shareholder  should 
be  entitled  to  one  vote  for  directors  for  every  share  of  capital 
stock  held  by  him,  and  that  a  majority  of  all  the  votes  cast 
should  determine  the  elections.  Under  the  power  reserved 
in  the  charter  of  the  company  to  alter  or  amend  it,  the  I^- 
islature  of  Michigan,  which  had  incorporated  the  company, 
passed  an  act  allowing  the  system  of  cumulative  voting,  a 
system  intended  to  give  minority  stockholders  representation 
on  the  board  of  directors  by  allowing  each  shareholder  to 
cumulate  all  of  his  votes  upon  one  or  more  directors  instead 
of  voting  each  share  for  each  of  the  number  of  directors  to  be 
chosen.  This  would  not  have  been  an  authorized  method  of 
voting  under  the  original  articles  of  association.  The  court 
held  the  act  constitutional  on  the  statement  (curiously 
enough  suggesting  the  essential  question  but  not  raising  the 
expected  doubt  in  regard  to  it  in  the  minds  of  the  court) 
that  ''remembering  that  the  Dartmouth  College  Case 
(which  was  the  cause  oif  the  general  introduction  into  the 

**IS  Wall  500  (1973). 
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legislation  of  the  several  states  of  a  provision  reserving  the 
power  to  alter,  amend,  or  rq>eal  acts  of  incorporation)  con- 
cerned the  right  of  a  l^slature  to  make  a  change  in  the 
number  and  mode  of  appointment  of  the  trustees  or  mana- 
gers of  a  corporation,  we  csnnot  assent  to  the  theory  that 
an  express  reservation  of  the  general  power  does  not  secure 
to  the  legislature  the  right  to  exercise  it  in  this  respect"  It 
might  well  be  asked,  "  Why  not?"  Why  is  it  a  necessaiy 
result  that  the  reserved  power,  because  inserted  in  the  laws 
of  the  various  states  to  overcome  the  principle  of  the  Dart- 
mouth College  decision  that  a  charter  constitutes  a  contract 
between  the  state  and  the  corporation,  succeeded  in  the  sense 
that  it  gave  complete  control  to  the  states  of  the  corporators' 
contracts  ?  It  is  boldly  suggested  that  if  the  Dartmouth  Cd- 
Itgt  Case  were  to  arise  to-day,  it  sliould,  notwithstanding 
the  reserved  power  clauses,  be  decided  exactly  as  it  was  in 
fact  decided  in  1819,  only  on  other  grounds  than  those  on 
which  the  opinion  rested.  It  is  likewise  suggested  that  the 
only  possible  method  of  evading  the  result  of  the  Dartmouth 
College  Case  is  to  repeal  that  section  of  the  Federal  Con- 
stitution which  forbids  the  impairment  of  the  obligation  of 
contracts,  and  that  nothing  short  of  such  repeal  can  give  to 
the  stats  any  control  over  the  charters  or  articles  of  associa- 
tion of  corporators  in  so  far  as  these  represent  their  con- 
tracts inter  se. 

The  fact  that  in  Looker  v.  Maynard  the  act  of  the  state 
in  question  merely  authorized  the  stockholders  to  vote  cumu- 
latively and  did  not  compel  them  so  to  do  is  evidently  imma- 
terial; in  fact,  it  makes  the  opinion  more  questionable  as 
a  correct  exposition  of  legal  principles.  It  is  cleat  that  the 
state  cannot  put  into  the  power  of  a  majority  (or  any  num- 
ber less  than  all)  of  the  stockholders  to  do,  in  this  respect, 
what  it  cannot  itself  do  direcUy.^^  If  it  cannot  itself  di- 
rectly impair  the  contract  of  the  corporators,  still  less  can 

^Viee  versa,  however,  if  the  state  can  constitutionally  impose  an 
amendment  compulsorily  upon  a  corporation,  there  would  seem  to  be 
no  substantial  reason  why  it  cannot  do  so  in  the  shape  of  a  permissioa 
or  offer  to  the  majority  or  any  other  number  of  incorporators.  See  on 
this  point  note  concerning  Gardner  ▼.  Hape  Insurance  Co^  9  R.  I.  IM 
(1869),  in  the  first  part  ol  this  paper. 
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it  authorize  some  of  them  r:  their  pleasure  to  change  or 
impair  it  as  against  their  fellows.  Making  the  act  permis- 
sive instead  of  mandatory  renders  it  all  the  more  remote 
from  the  original  purpose  which  the  reserved  power  clauses 
were  intended  to  accomplish*  "  The  legislative  reservation 
is  in  the  nature  of  a  police  power  designed  for  the  protec- 
tion of  the  public  welfare,  and  where  such  protection  be- 
comes necessary,  the  law-making  power  may  act  without 
consulting  eitlier  the  interests  or  will  of  the  company,  and 
in  such  case  it  may  well  be  that  not  only  the  company  but 
its  stockholders  must  submit  to  the  legislation  thus  imposed 
upon  them/'  says  Mr.  Justice  Gordon  in  Cross  v.  Peach  Bot^ 
to%n  Railway  Company,  90  Pa.  St  392  (1879),  and  con- 
tinues: "Where,  however,  this  legislation  results  from  the 
motion  and  for  the  benefit  of  the  corporation,  the  case  is 
different ;  for  when  an  alteration  in  the  charter  is  made  on 
the  suggestion  of  the  company  itself,  the  Act  of  1849  ^^^ 
nothing  to  do  with  the  case;  the  legislature  always  had  sudi 
power.  The  reservation  in  the  act  just  named  was  only  in- 
tended to  enable  the  legislature  to  act  without  the  consent 
and  against  the  will  of  the  corporation." 

Following  or  anticipating  the  views  and  authority  of  our 
highest  national  tribunal,  the  decisions  in  most  of  Ae  state 
courts  are  to  the  effect  that  the  state  may,  under  its  reserved 
power  of  amendment  or  revocation  of  charters  of  incorpora- 
tion, regulate  and  control,  either  compulsorily  or  by  way  of 
permission  to  some  of  the  stockholders,  the  scheme  of  man- 
agement of  the  corporation ;  Aat  it  may  change  the  number 
and  method  of  election  of  the  directors  and  other  oflBcers, 
arrange  and  at  its  will  change  the  proportion  of  ccmtrol  over 
the  management  and  assets  that  each  of  the  corporators 
is  to  have,  dictate  changes  in  the  amount  and  kinds  of  the 
capital  stock  of  the  company,  and  alter  the  scope  and  nature 
of  the  corporate  enterprise.  Thus  changes  in  the  method  of 
voting  among  the  stockholders  or  the  forced  introduction 
of  new  corporators  to  voting  privileges  have  been  sanctioned 
in  Hyatt  v.  Esmond,  37  Barb.  (N.  Y.)  601  (1862),  in 
Commonwealth  v.  Bonsall,  3  Whart  (Pa.)  559  (1838),  in 
Harper  v.  Ampt,  32  Ohio  St  291   (1877)   {dictum),  \xk 
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Cross  V.  West  Virginia  Central  and  Pennsylvania  Railway 
9-,3S  W.  Va.  174  (1891),  and  in  Gregg  v.  Granby  Min- 
ing md  Smelting  Co.,  164  Mo.  616  (1901).^*     The  only 
cases  contra  to  these  are  to  be  found  in  the  jurisdictions  of 
New  Jersey  and  Kentucky.   In  the  Matter  of  the  Election  of 
I^ectors  of  the  Newark  Library  Association,  64  N«  J.  L. 
^7  (1899),  ^^  original  charter  of  the  library  assodatioo 
had  provided  that  each  stockholder  was  to  have  one  vote 
^OT  each  share  held  by  him  not  exceeding  five  shares^  and 
one  vote  for  every  five  additional  shares.    The  charter  was 
subject  to  the  reserved  power,  and  by  a  subsequent  act  the 
legislature  gave  to  the  stockholders  one  vote  for  each  share 
held  by  them.    The  court  held  that  the  act  was  unconstitu- 
tional, saying,  per  Mr.  Justice  Van  Syckle:    "  The  power 
reserved  by  the  legislature  in  the  Act  of  1846  to  alter,  sus- 
pend, and  repeal  relates  to  those  matters  which  concern  the 
public,  and  not  to  the  mode  of  controlling  the  affairs  of  the 
stockholders  inter  sese.    The  legislature  may  alter  or  repeal 
the  charter  and  extinguish  the  corporate  existence  of  the 
association,  but  it  is  without  power  to  take  away  from  the 
shareholders  the  property  which  they  have  acquired  during 
its  existence,  and  the  Act  of  1846  does  not  reserve  the  power 
to  affect  or  change  the  rights  of  the  corporators  as  between 
each  other.    The  method  of  voting  prescribed  in  the  charter 
is  part  of  the  contract  between  stockholders.    It  relates  to 
the  manner  of  controlling  the  association  and  its  property 
represented  in  their  shares  as  between  themselves.     It  in 
nowise  affects  the  public,  and  it  is  a  contract  which  cannot 
be  impaired  by  legislation."    In  Orr  v.  Bracken  County,  81 
Ky-  593  ( 1884),  the  same  result,  on  somewhat  similar  facts, 
was  reached,  although  the  New  Jersey  cases  alone  give  a 
dear  exposition  of  the  reasons  dictating  this  conclusion.^ 

*  The  cases  all  admit  that  the  legislature  could  not,  in  the  absence  of 
a  reserved  power  of  amendment,  authorize  a  majority  of  the  stockhold- 
ers to  adopt  the  system  of  cumulative  voting  if  the  minority  stockhold- 
ers dissent    See  Sioie  v.  Gretr^  78  Mo.  1S8  (iS9]). 

*  In  Smith  v.  Aickison,  Topeka  Md  Santa  FelLit  Co^  64  Fed.  Rep. 
273  (iSp4),  a  change  to  cumulative  voting,  authorized  by  the  legisla- 
ture, was  held  invalid  as  being  an  improper  exercise  of  the  reserved 
power,  where  there  was  an  express  limitation  on  that  power  that  its 
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In  questions  concerning  legislative  changes  in  the  internal 
organization  of  the  corporation  and  in  the  amount  and  kind 
of  its  capital  stock  the  great  weight  of  authority  similar^ 
follows  the  position  taken  by  the  Federal  Supreme  Court. 
Some  of  these  cases  rest  on  the  doctrine  that  the  legislature 
may,  even  without  any  reserved  power  of  alteration,  make 
immaterial  changes  in  the  organization  of  the  corporation,  or 
changes  subserving  the  original  purpose  and  intent  of  the 
corporation,  and  that  the  changes  in  question  in  these  cases 
come  under  this  class.  Others  of  them  rest  on  the  frank 
admission  that  the  legislation  complained  of  would  not  be 
sustainable  but  for  the  reserved  power,  which  is  held  to 
give  practically  complete  control  over  the  corporate  organ- 
ization and  affairs.  In  Curry  v.  Scott,  54  Pa.  St  270 
(1867),  an  act  was  sustained  as  against  the  dissent  of  a 
minority  stockholder,  allowing  the  directors  of  a  railroad 
company  to  issue  a  preferred  stock  the  holders  of  which 
were  to  have  the  right  to  vote  at  all  elections,  and  in  addi- 
tion to  the  dividend  first  payable  to  them  to  share  equally  in 
all  remaining  dividends  with  the  common  stockholders  of 
the  company.*^  In  New  Haven  and  Derby  R.  R.  Co,  v. 
Chapman,  38  Conn.  56  ( 1871),  the  state  authorized  the  city 
of  New  Haven  to  subscribe  to  die  capital  stock  of  a  railroad 
company  and  to  appoint  two  directors  therein,  although  the 
original  charter  had  provided  that  the  stockholders  were  to 
choose  their  own  directors  as  soon  as  a  certain  amount  of 
the  capital  stock  had  been  subscribed;  this  amount  had  been 
subscribed  and  the  company  had  organized  and  selected  its 
directors.  The  court  held  that  the  change  effected  by  this 
act  of  the  state  did  not  release  a  stockholder  from  liabili^ 

exercise  should  "in  nowise  conflict  with  any  right  vested  in  sncli 
corporation  by  its  charter."  The  decision  was  placed  on  the  ground 
that  the  right  to  vote  stock  on  the  non-cumulative  plan  had  been  re> 
peatedly  held  to  be  a  vested  property  right,  and,  therefore^  the  pro- 
posed change  could  not  be  made  without  the  consent  of  all  the  stodc* 
holders. 

**  Nothing  is  said  in  the  case  about  the  reserved  power  of  the  stutCL 
but  the  company  was  incorporated  under  the  general  Railroad  Act  of 
1849  in  Pennsylvania,  and  was  therefore  subject  to  the  reserved  power 
provided  for  in  section  20  of  that  act. 
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to  the  company  on  his  stock  subscription.*^  In  the  important 
cases  of  Bcrgcr  v.  United  States  Steel  Cc.  poration,  63  N.  J. 
Eq.  809  (1902),  and  C.  H.  Venner  Co.  v.  United  States 
Steel  Corporation,  116  Fed.  Rep.  1012  (1902),  the  ques- 
tion involved  was  the  constitutionality  of  an  act  of  the  state 
of  New  Jersey  authorizing  a  corporation  by  an  approving 
vote  of  two-thirds  in  interest  of  each  class  of  stodcholders 
to  redeem  and  retire  its  stock.  A  stockholder  of  the  United 
States  Steel  Corporation  who  disapproved  of  this  action 
applied  for  an  injunction  against  the  two-thirds  majority  to 
restrain  them  from  retiring  the  preferred  stock  of  the  com* 
pany.  The  injunction  was  refused  In  the  New  Jersey 
case  the  principle  of  In  re  Newark  Library  Association^ 
supra,  was  admitted,  but  the  court  said,  by  way  of  dictum, 
that  the  reserved  power  clause  in  the  Act  of  1896,  under 
which  Berger  v.  United  States  Steel  Corporation  arose,  was 
much  broader  in  its  scope  tlian  the  Act  of  1846  which  had 
determined  the  former  case;'*  the  decision  itself,  however, 
was  placed  upon  the  ground  that  the  provisions  of  the  orig- 
inal charter  justified  the  retirement  of  the  stock  in  ques- 
tion, and  that  the  question  was  not  dependent,  therefore, 
upon  the  validity  of  the  subsequent  act  of  the  legislature. 
The  Federal  case,  upon  exactly  the  same  facts,  rested  its 
decision  solely  upon  the  reserved  power  of  the  state,  citing 
and  following  Looker  v.  Maynard,  supra.    In  several  cases 


"Th«  decision  was  placed  on  the  ground  that  the  change  was  not 
one  which  essentially  altered  the  nature  and  character  of  the  corpora- 
tion. The  extent  of  the  state's  power  under  its  reserved  right  of 
amendment  of  the  charter  was  not  discussed. 

"  It  is  diflkult  to  see  why.  The  lan^ge  of  the  Act  of  1846  was  that 
''the  charter  of  cvenr  corporation  which  shall  hereafter  be  sranted  hy 
the  )<^slature  shall  he  subject  to  alteration,  suspension,  and  repeal  in 
the  discretion  of  the  legislature."  The  Act  of  i8g6  provided,  in  addi- 
tion to  these  words,  that  **  this  act  may  be  amended  or  repealed  at  the 
pleasure  of  the  legislature,  and  every  corporation  created  under  thin 
act  shall  be  bound  by  such  amendment; .  .  .  this  act  and  all  amendments 
thereof  shall  be  a  part  of  the  charter  of  every  corporation  heretofore  or 
hereafter  formed  hereunder,  except  so  far  as  the  same  are  inapplicable 
and  inappropriate  to  the  objects  of  such  corporation."  It  is  doubtful 
whether  this  phraseology  conveys  more  power  to  the  state  In  law  than 
the  other,  but  even  if  so  intended  and  so  expressed*  the  question  is  no^ 
as  has  been  pointed  out,  what  power  the  state  seeks  in  its  constitution  or 
statutes  to  reserve  over  the  contract  of  the  corporators  inter  se,  but 
what  amount  of  power  it  constitutionally  can  reserve 
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the  reserved  power  has  been  held  to  justify  authority  given 
by  the  state  to  a  majority  or  other  number  less  than  all  of 
the  stockholders  to  increase  or  reduce  the  capital  stock  as 
compared  with  that  originally  agreed  to  by  the  corporators 
in  their  articles  of  association;  in  such  cases/ for  example, 
as  Joslyn  v.  Pacific  Mail  Steamship  Co.,  12  Abb.  Pr.  Rep. 
?T.  S.  (N.  Y.)  329  (1872);  Buffalo  and  New  York  City 
R.  R.  Co.  v.  Dudley,  14  N.  Y.  336  (1856),  and  Troy  and 
Rutland  R.  R.  Co.  v.  Kerr,  17  Barb.  (N.  Y.)  581  (18S4)." 
A  more  fundamental  change  in  the  corporate  organization 
was  that  sustained  in  Jackson  v.  Walsh,  75  Md.  304  ( 1892), 
where  the  same  kind  of  legislation  was  attempted  as  in  the 
Dartmouth  College  Case, — a  provision  for  a  greater  number 
of  trustees,  most  of  whom  were  to  be  officials  of  the  state 
government, — and  the  validity  of  this  provision  was  upheld 
as  being  a  valid  exercise  of  the  reserved  power.*^  And  as 
final  types  of  this  class  of  cases  may  be  cited  Grobe  v.  Erie 
County  Mutual  Insurance  Co.,  169  N.  Y.  613  (1899),  and 
Nasro  v.  Merchants*  Mutual  Insurance  Company  of  Mil' 
waukee,  14  Wise  295  (1861),  in  which  insurance  com- 
panies which  had  been  mutual  companies  were  authorized 
to  convert  themselves  into  joint-stock  companies,  in  the 
former  case  provided  the  president  and  three-fourths  of  the 
directors  so  desired,  although  the  charter  originally  had 
provided  that  the  assent  of  two-thirds  of  the  corporators 
was  necessary  for  this  purpose,  and  in  the  latter  case  pro* 
vided  the  trustees  of  the  company  wished  to  make  the 
change,  although  the  charter  had  not  provided  for  the  possi- 
bility of  any  such  conversion  of  die  organization  and  pur- 
pose of  the  corporation.^ 

•Contra:  ZabrUkif  v,  Hackgnsack  and  New  York  R.  JL  Co.,  18  N. 
J.  Eg.  I7«  (1867). 

"Contra:  Sage  v.  Dillard,  15  B.  Monr.  (Ky)  340  (1854);  not  10 
much,  however,  on  the  ground  that  the  sutc  had  no  power  over  the 
contract  of  the  corporators  inter  se^  as  that  "the  power  to  alter  or 
amend  a  contract,  ra  our  conception,  is  to  change  it  as  between  the 
original  parties,  and  such  others  only  as  have  been  permitted,  by  thdr 
mutual  consent,  to  come  in^o  the  enjoyment  of  its  benefits  and  privi- 
leges; not  to  compel  one  of  the  parties  to  operate  in  conjunction  with 
others,  and  share  with  them  the  privileges  and  benefits  of  the  contract" 

"In  Najtro  v.  Merehani/  Mutual  Insurance  Co,  of  Milwaukee  the 
remarks  of  the  court  on  the  reserved  power  were  dicta,  inasmuch  as 
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There  are  a  number  of  cases  in  which,  in  harmony  with 
the  general  principles  of  the  preceding  examples  of  the  per- 
verted application  of  this  doctrine,  legislation  has  been  up- 
held as  valid  which  in  other  and  various  ways  changed  the 
relation  of  the  stockholders  to  one  another  by  giving  to 
some  of  them  as  against  the  others  more  property  in  the 
distribution  of  assets  or  more  rights  of  various  kinds  than 
the  original  articles  of  association  had  secured  to  them. 
Thus  in  County  Judge  of  Shelby  County  v.  Shelby  R.  R. 
Co.,  5  Bush.  (Ky.)  225  (1868),  a  railroad  company  hav- 
ing exhausted  its  funds,  and  work  on  its  construction  being 
thereby  suspended,  the  legislature  amended  its  diarter  by 
authorizing  the  citizens  of  the  county  to  subscribe  to  a  cer- 
tain  amount  of  additional  stock,  and  by  providing  that  the 
original  stockholders  should  not  be  entitled  to  certain  condi- 
tional interest  on  their  stock  as  had  been  stipulated  for  in 
the  original  articles  of  association.     The  court  held  the 
act  constitutional  under  the  reserved  power.    The  decision 
is  of  less  value  as  an  authority  in  that  it  does  not  appear  in 
the  case  that  any  of  the  original  stockholders  objected  to 
the  legislation  reducing  their  right  to  interest  on  their  stock. 
Again,  in  Bailey  v.  Trustees  of  Power  Street  Methodist 
Episcopal  Churchy  6  R.  I.  491  (i860),  a  church  association 
was  incorporated,  the  act  providing  that  the  trustees  could 
tax  pcwholders,  provided  a  majority  of  the  latter  assented 
thereta    Under  a  power  of  amendment  reserved  in  the  act 
the  legislature  later  ahered  the  charter  so  as  to  allow  the  trus- 
tees to  impose  taxes  on  the  pewholders  without  the  necessi^ 
of  any  assent  on  their  part    The  act  was  sustained  as  a 


tbe  defendants  were  estopped  under  the  (^articular  facts  of  the  case 
from  claiming  that  the  subsequent  act  of  the  state  was  invalid.  Contra 
to  these  cases  is  SchwarMwaelder  v.  German  Mutual  Fire  Insurance  Co^ 
59  N.  J.  Eq.  5S9  (i899)f  in  which  the  court  said,  also  by  way  of  dictum^ 
that  '^although  the  act  under  which  the  company  was  organized  is 
subject  to  amendment,  alteration,  and  repeal  by  the  legislature,  yet  such 
amendment,  alteration,  or  repeal  can  be  effected  only  hj  the  legislative 
power  of  that  body,  and  its  legislative  power  does  not  extend  to  the 
enactment  of  a  law  which  impairs  the  obli^tion  of  a  legal  contract 
previously  made.  We  are,  therefore,  of  opinion  that  the  defendant 
company  has  no  power  to  transform  itself  into  a  joint-stock  company 
against  the  will  of  any  member  who  acquired  the  right  of  membership 
before  the  Ad  of  iSgg  wis  passed." 
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proper  exercise  of  the  reserved  power.  As  a  general  rule, 
however,  it  is  but  fair  to  say  that  the  courts  have  hesitated 
in  upholding  legislation  which,  under  the  guise  of  (he  re- 
served power,  arbitrarily  changes  the  method  of  distribu- 
tion of  corporate  assets  among  the  stockholders.  The  re- 
luctance of  the  courts  in  these  cases  is  apparently  caused, 
not  so  much  by  appreciation  of  the  argument  that  the  state 
cannot,  even  under  a  reserved  power,  impair  the  obligation 
of  the  contract  among  the  corporators,  as  by  a  desire  to 
avoid  the  violation  of  vested  property  rights.  This  is  shown 
in  the  case  of  Fisher  v.  Patton^  134  Mo.  32  ( 1895),  '^  which 
the  by-laws  of  a  building  and  loaa  association  provided  tliat 
when  the  assets  of  the  association  were  sufficient  to  make 
each  share  worth  in  cash  the  sum  of  $200,  the  directors 
should  pay  to  each  stockholder  that  amount  for  each  share 
owned  by  him  on  which  no  loan  had  been  made,  and  should 
then  dissolve  the  company.  The  legislature,  acting  profes^ 
sedly  under  its  reserved  power  of  amendment,  subsequently 
passed  an  act  providing  that  in  paying  out  these  shares  the 
"  free  or  unborrowed  shares  shall  in  no  case  receive  more 
than  the  face  value  of  the  shares  less  the  average  premium 
paid  by  the  borrowers  of  the  association  up  to  date."  Under 
this  act  the  plaintiff,  one  of  the  shareholders,  would  have 
received  for  each  of  his  shares  $158  instead  of  the  $200  pro- 
vided for  in  the  original  by-laws  of  the  company,  and  he 
brought  a  bill  in  equity  praying  an  injunction  to  restrain  the 
directors  from  proceeding  under  the  act  The  injunction 
was  granted.  The  court  admitted  that  the  legislature  had 
the  power,  in  general,  to  amend  the  charter  and  by-laws 
made  thereunder,  but  **  we  do  not  concede  that  such  power 
of  repeal  can  affect  contracts  existing  at  the  time  the  amend- 
ing act  is  passed.  The  amendatory  act  cannot  affect  vested 
rights,  and  plaintiff's  rights  are  vested  This  association, 
so  tar  as  any  stockholder  not  consenting  to  the  amendatory 
act  is  concerned,  must  be  held  to  the  agreement  and  contract 
made,  which  guaranteed  to  each  stockholder,  the  owner  of 
shares  not  pledged,  $200  in  cash  on  each  share  of  stodc 
owned  by  him  before  or  at  dissolution.''  The  same  princi- 
ple was  involved,  and  the  same  decision  reached  upon  the 
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same  reasoning,  in  Hill  v.  Glasgow  R.  R.  Co.,  41  Fed.  Rep. 
610  (i888),**  where  an  act,  passed  under  the  reserved 
power,  provided  that  the  proceeds  from  the  sale  or  lease  of 
the  company's  railroad  should,  after  payment  of  the  cor* 
porate  debts,  be  first  applied  in  payment  of  certain  municipal 
bonds  which  had  been  given  in  exchange  for  stock  of  the 
company  issued  to  the  municipality.  "'  If  the  legislature 
had,  under  the  reserved  powers,  repealed  the  charter,''  said 
the  court,  "  and  given  the  assets  and  property  of  the  com- 
pany, after  the  payment  of  its  debts,  to  only  two  of  its 
stoddiolders,  designated  by  name,  can  it  admit  of  any  ques- 
tion that  such  legislation  would  have  been  unconstitutional 
and  void,  so  far  as  it  undertook  to  dispose  of  the  surplus 
corporate  property?  We  think  not  After  the  payment  of 
debts,  corporate  assets  belong  and  must  be  distributed 
equally  and  ratably  among  the  stockholders  therein,  as  the 
boieficial  owners  tfiereof.  This  equality  of  ownership  and 
right  of  ratable  distribution  in  surplus  assets  of  the  cor- 
poration,  acquired  before  amendment  or  repeal  of  the  com- 
pany's charter,  cannot  be  defeated  or  impaired  by  such 
amendment  or  repeal.  It  is  a  valid  right  of  property,  which 
does  not  fall  within  the  power  to  deal  with  the  privileges 
and  franchises  of  the  corporation.  The  legislature  could  not, 
by  repeal  or  amendment  of  the  charter,  bestow  all  the  sur- 
plus property  of  the  corporation  upon  certain  stockholders 
to  the  exclusion  of  others;  nor  could  it  lawfully  direct  that 
such  corporate  property  or  funds  should  be  applied  to  the 
payment  of  the  indebtedness  of  a  portion  of  the  stockholders 
of  the  company."  •* 

**  It  is  to  be  uoted  that  the  reserved  power  in  this  case  was  qualified 
hy  a  provi  ion  that  "  whilst  privileges  and  franchises  so  planted  may 
be  changed  or  repealed,  no  amendment  or  repeal  shall  impair  other 
rights  previouslv  vested." 

"See  also  Oldtovm  and  Lincoln  R.  R.  Co.  v.  yeasU.  39  M«-  S7t 
(1855).  '^^  charter  of  a  railroad  company  required  a  minimum  sub* 
scription  of  eleven  thousand  shares.  The  defendant  subscribed  for 
one  thousand  shares.  Before  the  eleven  thousand  shares  were  sub- 
Kribed  for,  the  legislature  reduced  the  minimum  to  eight  thousand 
shares.  In  an  action  b^  the  company  to  recover  assessments  levied  on 
the  defendant's  shares  it  was  held  that  this  act  released  the  defendant 
from  liability  on  his  stock  subscription,  as  the  original  minimum  of 
eleven  thousand  shares  to  be  subscribed  was  a  condition  precedent  to 
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By  far  the  most  important  and  apparently  most  unjtistifi- 
able  cases  in  which  the  courts  have  overlooked  the  argu- 
ment contended  for,  that  the  state's  reserved  power  over 
the  charter  does  not  and  cannot  give  to  it  the  right  to  alter 

be  filled  by  the  corporation  before  the  defendant's  shares  were  to  be  1ia« 
ble  to  assessment  The  court  said  that  **  It  is  the  charter  only  and 
the  rights  and  liabilities  of  the  corporation  and  of  its .  corporators, 
as  such  in  consequence  thereof,  that  can  be  Varied  by  an  act  of  the 
legislature,  and  not  the  private  contracts  made  between  the  corpora- 
tion as  one  party  and  of  its  corporators  as  the  other.** 

It  has  already  been  pointed  out  that  the  legislature  majr  authorize 
some  immaterial  changes  in  the  charter  of  a  corporation  which  will  not 
release  dissenting  stockholders,  even  where  there  is  in  the  charter  or  in 
the  laws  controlling  it  no  reservation  of  the  power  to  alter  or  repeal 
it.  This  is  on  the  theory,  apparently,  that  every  contract  is  entered  mto 
with  reference  to  the  possibility  of  slight  changes  to  be  effected  therein 
on  the  part  of  the  legislature — in  other  words,  that  legislation  with 
reference  to  or  affecting  a  contract  does  not  necessarily  impair  tt 
Many  cases  in  which  the  opinion  of  the  court  rests  the  decision  upon 
the  right  of  the  legislature  under  the  reserved  power  may  be  explained 
and  justified  as  changes  in  the  charter  which  the  state  might  have 
made  even  in  the  absence  of  a  reserved  power.  Such  ^ases  include 
those  in  which  the  subsequent  legislation  of  the  state  authorizes  a 
change  in  the  name  of  the  corporation,  as  in  Phinney  v.  TrusUei  of 
Shcpfard  and  Enoch  Pratt  Hosfital,  88  Md.  6^  (1898);  or  extends 
the  time  for  the  beginning  or  tne  completion  of  the  undertaking  for 
which  the  company  was  chartered,  as  in  Agricultural  Branch  R,  R.  Co, 
V.  Winchester,  95  Mass.  29  (1866),  Poughkeepsie  and  Salt  Point  Plank- 
road  Co.  v.  Crimn,  24  N.  Y.  150  (1861},  Union  Hotel  Co.  r.  Hersef, 
79  N.  Y.  454  ( 1880)  ;  or  authorizes  a  change  of  location  of  the  prind- 
pal  ofHce  or  place  of  operations  of  the  company  to  another  state,  as  in 
Park  y.  Modern  Wooimen  of  America^  181  III  214  (1899),  Bryon  t. 
Board  of  Education  of  the  Kentucky  Conference  of  the  Methodist  £Hf- 
copal  Church,  South,  151  U.  S.  639  (1893) ;  or  authorizes  a  modifica- 
tion of  the  route  oi  a  railroad  company,  as  in  Pacific  R.  R,  Co.  y.  Rem- 
show,  18  Mo.  210  (1853),  Pacific  R.  R.  Co.  r.  Hughes,  22  Ma  201 
(i85S)f  ^l^  V-  Jersey  City  and  Bergen  Point  Plankroad  Co.,  16  N, 
J.  £q.  13  (1063};  or  authorizes  a  receiver  who  has  taken  charge  of 
the  assets  of  an  insolvent  mutual  insurance  company  to  make  the 
assessments  on  the  premium  notes  of  the  poli^-holders  that  the  direc- 
tors of  the  company  might  have  made  under  the  charter  of  incorpora- 
tion, as  in  Hyatt  v.  McMahon,  25  Barb.  (N.  Y.)  457  (1857) ;  or  grants 
to  the  corporation  additional  powers  tending  better  to  carry  out  the 
original  purposes  of  the  company,  as  in  Northern  R  R.  Co.  y.  Afi7f«r. 
10  Barb.  (N.  Y.)  260  (1851),  Sfrigg  y.  Western  Telegrafh  Co.,  46 
Md.  67  (1876)  (a  decision  which,  however,  is  questionable,  because 
among  the  additional  powers  granted  seems  to  have  been  the  power 
to  consolidate  with  and  to  lease  other  fines,  as  to  which  see  discos- 
sion  infra). 

It  is  clear  also  that  the  stockholders  cannot  plead  a  release  of  the 
obligations  on  their  contract  inter  se  by  changes  in  the  charter  whicht 
though  material,  the  legislature  has  the  right  to  make  under  its  re- 
served power^for  example,  an  increase  in  the  liability  of  stockholders 
to  creditors  of  the  company.  See  South  Bay  Meadow  Dam  Co.  y. 
Cray,  30  Me.  547  (1849). 
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or  impair  the  charter  so  far  as  it  rq>rescnts  a  contract  among 
the  corporators,  arc  those  in  which  legislatures  have  been 
allowed  to  change,  or  to  authorize  some  of  the  corporators 
to  change,  the  basic  purpose  and  nature  of  the  enterprise  for 
which  the  company  was  chartered.  It  would  seem  to  be 
dear,  beyond  the  necessity  of  proof,  that  where  the  cor- 
porators have  contracted  among  themselves  to  enter  into  a 
railroad  venture,  and  have  applied  to  the  state  for  a  charter 
for  this  purpose,  the  state  should  not,  merely  because  of  the 
power  reserved  to  repeal  or  amend  the  charter,  be  allowed 
to  compel  the  corporators  to  change  their  business  from  that 
of  railroading  to  that  of  a  general  department  store;  or 
that  where  the  corporators  have  pledged  themselves  to  the 
building  and  operation  of  a  railroad  between  points  A  and  B 
and  have  received  a  charter  to  enable  them  to  do  this,  the 
state  should  not  be  permitted  to  compel  them,  or  to  author- 
ize some  of  them  to  compel  the  others,  to  change  the  enter- 
prise to  the  construction  and  maintenance  of  a  railroad  be- 
tween points  C  and  D  or  between  points  A  and  C  And  yet 
the  states  have  frequently  employed  the  reserved  power  to 
authorize  the  majority  of  the  stockholders  in  a  corporation 
to  change  the  scope  and  nature  of  the  corporate  enterprise 
—in  other  words,  have  sought  to  give  to  some  of  the  par- 
ties to  a  contract  to  which  the  state*  is  not  a  party  the  right 
to  change  that  contract  against  the  dissent  of  the  other  par- 
ties thereto— a  most  curious  perversion  of  the  logical  and 
historical  purpose  of  the  reserved  power  clauses!  In  the 
case  of  railroads,  the  'majority  of  the  corporators  have  been 
allowed  to  take  advantage  of  legislative  authority  to  change 
Ae  termini  of  the  road  from  those  named  in  the  charter, 
and  dissenting  stockholders  have  been  held  not  to  be  re- 
leased thereby  from  the  obligations  contained  in  their  con- 
tracts of  subscription  to  the  stock  of  the  company.^*  So  the 
majority  stockholders  have  been  given  permission  to  sell  all 
of  the  property  and  assets  of  the  corporation,**  and  to  invest 

J*  Buffalo  and  New  York  R.  R.  Co.  v.  Dudley,  14  N.  Y.  336  (1856) ; 
Scheneclady  and  Saratoga  Plankroad  Co.  ▼.  Thaicheff  ii  N.  Y.  loa 
(1854);   Troy  and  Rutland  R  R.  Co.  v.  Kerr,  17  Bark  (N.  Y.>  581 


^1 


Hen  T.  AfoM  Mining  Co.,  77  Pac  Repi  (Mont)  47  U9H}. 


I04  LIMITATIONS  OF  THE  POWER  OF  A  STATS. 

part  of  the  capital  of  a  railroad  company  in  a  subscription 
to  the  stock  of  another  road.^  The  argument  in  most  of 
these  cases  is  that  the  corporators,  by  becoming  stockhold- 
ers in  a  corporation  whose  charter  is  subject  to  the  reserved . 
power,  impliedly  consent  thereby  to  any  changes  which  the 
legislature  of  the  state  may  make  or  authorize  therein.  Some 
of  them  rest  on  the  less  objectionable  assumption  that  the 
changes  authorized  are  not  radical  or  fundamental — ^an 
argument  which  would  imply  that  the  state  might  have 
effected  the  same  changes  had  there  been  no  express  reserva- 
tion of  power  at  aH 

That  this  latter  doctrine  is  not  explanatory,  however,  of 
the  real  position  of  the  courts  on  this  question  is  to  be  seen 
in  those  cases,  not  few  :n  number,  in  which  the  right  of 
the  state  is  upheld  to  authorize,  with  less  than  ?  unanimous 
consent  of  the  stockholders,  the  consolidation  of  a  corpora- 
tion subject  to  the  reserved  power  with  other  corporations. 
If  there  is  any  change  in  a  company  which  the  state,  in  the 
absence  of  a  reserved  power,  could  not  authorize  a  mere 
majority  of  the  corporators  to  effect,  it  is  this.  The  cases 
are  numberless  and  uniform  in  holding  that  a  dissenting 
stockholder  may  enjoin  his  fellow  stockholders  from  chang- 
ing the  enterprise  by  consolidating  with  other  corporations* 
^nd  thus  embarking  the  corporate  property  in  an  undertak* 
ing  other  than  that  in  which  they  had  originally  agreed  to 
invest  it,  and  it  is  immaterial  for  this  purpose  whether  or 
not  the  state  has  authorized  such  action,  since  the  state  can- 
not impair  the  obligation  of  the  stockholders'  contract*^ 


'Whitg  V.  Syracuse  and  Utiea  R.  R.  Co.,  14  Barb.   (N.  Y.)  S59 

^53)- 

^McCray  v.  Junction  It  R.  Co^  9  Ind.  358  (1857) ;   Clearwater  T. 


(1853). 

^McCray  v.  Junction  R,  R.  Co^  9  Ind.  358  (1857) 
Meredith,  1  Wall  25  (1863}  ;  Lauman  v.  Lebanon  y alley  R.  It  Co.,  30 


Pa.  St  42  (1858).  In  the  last-named  case  the  court,  per  Chief-Justice 
Lowrie,  says:  "Then  what  valid  objection  can  a  dissenting  stock- 
holder of  a  private  corporation  have  to  such  an  arrangement  as  the  one 
now  proposed?  He  may  object  that  it  is  a  violation  of  the  contract 
of  association  by  which  he  and  his  associates  agreed  to  become  one 
corporate  company  for  a  given  purpose;  that  he  united  in  the  asso- 
ciation for  one  purpose,  then  agreed  on,  and  now  the  majoritv  are 
diverting  their  capital  to  a  different  purpose.  This  is  a  violation 
of  chartered  contracts,  not  the  supposed  one  between  the  government 
and  the  corporators,  but  the  one  between  the  corporators  themselves. 
He  may  object  that  his  co-corporators  have  no  power  to  make  a  new 
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Yet  under  the  reserved  power  of  alteration  or  amendment 
of  the  corporate  charter  the  courts  have  allowed  this  to  be 
done.^  Says  the  Supreme  Court  of  California  in  Market 
Street  Railway  Company  v.  Hellman,  109  CaL  571  (1895) : 
"  The  objection  that  the  proceedings  under  which  the  con- 
solidation was  had  were  violative  of  the  constitutional  rights 
of  non-consenting  stockholders  does  not  call  for  extended 
comment  ...  In  England  there  is  no  restriction  on  the 
power  of  Parliament  to  amend  a  charter.  ...  In  this  state* 
where  the  power  is  expressly  reserved  to  the  legislature  by 
our  constitution,  the  right  should  equally  exist  The  con- 
tract of  the  stockholders  was  made  in  view  of  the  existence 
of  our  constitutional  provision,  which  entered  into  and 
fonned  a  part  of  the  charter  as  effectually  as  did  the  stat- 
utes under  which  the  corporations  were  organized.''  And 
in  a  very  recent  case,  McKee  v.  Chautauqua  Assembly^  130 
Fed.  Rep.  536  (1904),  the  court  says,  to  the  same  purport: 
"  Such  changes  were  sanctioned  by  die  members  in  advance. 
Every  member  who  enters  into  such  an  association  is  aware 
of  the  reservation  of  the  power  of  the  legislature  and  of  the 
possibility  of  its  exercise,  and  must  trust  to  the  wisdom  and 
justice  of  the  legislature  that  the  power  will  not  be  abused; 


contract  for  him,  and  therein  coastttute  him  a  member  of  a  new  and 
different  corporation;  for  it  is  of  the  very  nature  of  a  ^ntract  rela- 
tion that  it  can  be  instituted  only  by  the  real  j>arties  to  it;  unless  it 
be  a  mere  constructive  contract,  which  is  only  a  convenient  form  or 
fiction  of  law,  invented  to  enforce  a  corresponding  legsl  duty.  He 
may  object  that  even  the  legislature  cannot  authorixe  this,  for  hy  doins 
so  atney  would  authorize  thie  destruction  of  one  private  contract;  and 
the  compulsory  creation  of  another  in  its  stead,  and  would  take  awiif 
the  remedy  by  due  course  of  law  which  the  dissenting  stockholder  is 
entitled  to  because  of  the  departure  or  diversion  of  the  association  from 
iu  agreed  purposes,  and  would,  besides  this,  change  the  essential  nature 
of  contracts,  which  even  legislative  power  cannot  do,  and  much  less 
Icgislatiire  authority,  ...  It  is  plain  enough  that  a  dissenting  member 
cannot  thus  be  forced  into  a  new  corporation,  and  that  his  property  ia 
one  corporation  cannot  be  taken  from  him  and  the  stock  of  another 
im^sed  upon  him  hf  way  of  compensation,  hf  the  act  either  of  the 
legislature  or  of  his  co-corporators,  or  of  both  combined.* 
^Durfft  V.  Old  Colony  and  FaU  River  R.  R,  Co^  By  Mass.  ajo 

iiSSa);  Bishop  v.  Brainerd.  28  Conn.  289  (1859);  ^^l^  ▼•  Cheshiro 
:  R.  Co^  161  Mass.  44}  (1804) ;  Market  Street  Railway  Co.  v.  Hell- 
man^  loo  CaL  571  (1895)  ;  Hanna  v.  Cincinnati  and  Fort  Wayne  it  R. 
Co^  ao  Ind.  jo  (1803) ;  McKee  v.  Chautauqua  Assembly^  130  Fed.  Rc^ 
536  (1904). 
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and  those  who  become  members  contract  subject  to  the  res- 
ervation of  power,  and  the  courts  are  bound  to  read  their 
agreement  with  the  legislative  condition."' 

If  these  cases  be  correct,  we  are  indeed  confronted  with 
grave  possibilities  in  legislation*  Many  of  the  states  have 
recently  passed  consolidation  acts, — ^acts  permitting  corpora* 
tions  to  consolidate  when  a  majority  of  the  stockholders  in 
each  company  consents  thereto.  Thus  in  Pennsylvania  the 
Act  of  May  29,  1901  (P.  L.  349),  allows  any  two  corpora- 
tions to  merge  or  consolidate,  and  tlie  company  bom  of  such 
consolidation  is  to  have  all  of  the  property,  rights,  franchises, 
and  privileges  thitherto  possessed  by  either  of  the  constituent 
companies.  If  this  act  be  valid  as  to  existing  corporations, 
a  minority  stockholder  may  wake  one  morning  to  find  that 
the  stock  which  he  had  bought  in  a  railroad  company  has 
become,  by  consolidation,  stock  in  a  mining  company  or  in 
a  mercantile  enterprise.  True,  some  provision  is  made  for 
dissenting  stockholders  in  that  the  company  'formed  by  the 
consolidation  may,  at  its  option,  buy  the  stock  of  such  dis- 
senting stockholders,  or  pay  to  them  the  damage  sustained 
by  them  as  a  result  of  the  consolidation.  But  even  this  re- 
lief does  not  afford  protection,  because  the  option  gives  to 
the  corporation  the  power  practically  to  compel  the  dissent- 
ing stockholders  to  take  stock  in  the  new  company.  Is  such 
legislation  always  to  be  sustained  by  the  courts,  as  it  has 
been  in  the  cases  whidi  have  been  cited  and  considered?  Are 
all  stock  investments  to  be  placed  at  the  mercy  of  tlie  leg- 
islatures by  a  power  which  was  intended  to  give  to  the  state 
control  merely  over  the  coiporate  franchises,  not  to  priv- 
ilege some  of  the  corporators  to  change  their  contract  with 
their  fellows?  Are  the  states  to  continue  to  exercise  this 
power  over  private  contracts — ^a  power  which  the  Consti- 
tution in  both  letter  and  spirit  forbids  to  them?  There  are 
but  three  cases  in  all  the  reports  which,  in  the  principles 
diey  enunciate,  hold  out  promise  of  a  more  rational  and 
saner  exposition  of  the  law.^    In  Zabriskie  v.  Hackensack 


^See  also  dicta,  however,  to  the  same  effect  in  Snook  v.  Georgia 
Improvement  Co,,  83  Ga.  61  (1889) ;  Cross  v.  Peach  Bottom  RaUxoof 
Co.,  90  Pa.  St  59a  (1879),  and  Mills  v.  Central  R.  R.  Co.  of  New 
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and  New  York  R.  R.  Co.,  i8  N.  J.  Eq.  178  ( 1867),  a  raiJ. 
road  compsny  was  incorporated  for  the  purpose  of  con- 
structtng  and  operating  a  railroad  from  Hackensadc,  New 
Jersey,  to  the  Peterson  and  Hudson  River  Railroad.  The 
diarter  W9s  subject  to  the  state's  reserved  power  of  amend- 
ment, and,  acting  thereunder,  the  l^slature  passed  an  act 
authorizing  the  company  to  extend  its  road  northwardly  to 
Nanent,  on  the  line  of  the  Erie  Railway  in  the  State  of  New 
Y<»1c  A  majority  of  the  stodcholders  voted  to  adopt  this 
extension  of  the  road;  a  dissenting  stockholder  applied  for 
an  injunction  to  restrain  the  coiporation  from  thus  extend- 
ing its  route.  Tht;  court  granted  the  injunction,  and  said,  in 
speaking  of  the  state's  reserved  powers  of  amendment  of 
the  charter:  **  The  object  and  purpose  of  ^hese  provisions 
are  so  jdain,  and  so  plainly  expressed  in  the  words,  that  it 
seems  strange  that  any  doubt  could  be  raised  concerning  it 
It  was  a  reservation  to  the  state,  for  the  benefit  of  the  pub- 
lic, to  be  exercised  by  the  state  only.  The  state  was  making 
what  had  been  decided  to  be  a  contract,  and  it  reserved  the 
power  of  change,. by  altering,  modifying,  or  repealing  the 
contract  Neither  the  words,  nor  the  circumstances,  nor 
apparent  objects  for  which  this  provision  was  made,  can,  by 
any  fair  construction,  extend  it  to  giving  a  power  to  one 
part  of  the  corporators  as  against  the  other  which  th^  did 

Jersey,  41  N.  J.  B^.  s  (i8q6).  In  Mowrey  t.  Indianapolis  and  Cincim' 
nati  R.  R.  Co^  4  Biss.  (U.  S.)  :f8  (1866),  the  court  inttinaUs  that  the 
state  conld  not  aathorize  a  consolidation  of  two  corporations  withovt 
the  onanimous  consent  of  the  stockholders,  but  it  is  believed  that  a 
dose  reading  of  the  case  will  show  that  the  decision  does  not  extend 
so  fv;  it  merelj  construes  the  act  in  question  to  require  a  unanimoot 
assent  of  the  corporators  in  order  to  consolidate.    The  famous  Penn* 

Shranin  G>Ilcge  Cases,  13  Wall  190  (1871),  are  not  in  point  They 
al  rather  with  the  question  as  to  how  far  the  legislature  can*  under 
the  reserved  power*  alter  a  contract  existing  between  the  conioratioa 
and  a  third  person.  The  opinion  conUins,  however,  the  broad  dictum 
that  *duirters  of  the  kind  may  certainly  be  altered,  modified,  or 
amended  in  all  cases  where  the  power  to  nass  such  laws  is  reserved  in 
the  charter  or  in  some  antecedent  genera!  law,  nor  can  it  be  doubted 
that  the  assent  of  the  corporatk>n  is  sufiicient  to  render  such  legislation 
valid,  unless  it  appears  that  the  new  lci:islation  ^ill  have  the  effect  to 
change  the  control  of  the  institution,  or  to  divert  the  fund  of  the 
donors  to  some  new  use  inconsistent  with  the  intent  and  purpose  for 
which  the  endowment  was  originally  made.**  By  "assent  of  the  eor> 
poration"  the  court  evidently  means  the  assent  of  a  majority  of  the 
corpocatoiib 
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not  have  before.  //  was  to  avoid  the  rule  in  the  Dartmouik 
College  Case,  not  that  in  Natusch  v.  Irving^^  that  the 
change  was  made.  The  words  limit  the  power  to  that  ob- 
ject .  .  .  The  only  construction  to  be  given  is,  that  the  leg- 
islature may  alter,  not  that  the  stockholders  may  as  between 
each  other."  Again,  in  Kenosha,  Rockford  and  Rock  Island 
R.  R.  Co.  V.  Marsh,  17  Wise  13  (1863),  the  same  prind- 
pies  were  advocated  and  sustained.  A  railroad  company 
had  been  chartered  to  build  a  railroad  from  Kenosha  to 
Beloit  in  the  state  of  Wisconsin.  Subsequently  the  legisla- 
ture authorized  a  change  of  the  terminal  point  from  Beloit 
to  the  Wisconsin-Illinois  state  line,  and  also  authorized  the 
company  to  consolidate  with  a  railroad  company  incor- 
porated in  Illinois.  These  changes  were  adopted  by  the 
company.  In  an  action  on  a  stock  subscription  the  defend- 
ant contended  that  these  alterations  in  the  original  scope 
and  purpose  of  the  company's  enterprise  released  him  from 
liability,  and  the  court  upheld  this  contention,  although  the 
charter  of  the  company  was  subject  to  the  reserved  power 
of  the  state.  **  This  power,''  said  the  court,  **  was  never  re- 
served upon  any  idea  that  the  legislature  could  alter  a  con- 
tract between  a  corporation  and  its  stock  subscribers,  nor  for 
the  purpose  of  enabling  it  to  make  such  alteration.  It  was 
solely  to  avoid  the  effect  of  the  decision  that  the  charter 
itself  was  a  contract  between  the  state  and  the  corporation, 
so  as  to  enable  the  state  to  impose  such  salutary  restraint 
upon  tliese  bodies  as  experience  might  prove  to  be  necessary. 
...  In  all  cases  where  charters  are  changed,  the  right  to 
bind  stock  subscribers  who  do  not  assent  seems  to  me  to 
derive  no  additional  support  from  the  fact  that  the  power  of 
amending  the  charter  had  been  reserved,  but  to  depend  es- 
sentially upon  the  question  whether  the  change  is  of  such  a 
character  that  it  may  be  deemed  so  far  in  furtherance  of  tfie 
original  undertaking,  and  incidental  to  it,  as  to  be  fairly 
within  the  power  of  the  corporation  to  bind  its  individual 
members  by  its  corporate  assent,  or  whether  it  is  such  a 
departure  from  the  original  purpose  that  no  member  should 

**  See  supra,  first  part  of  paper. 
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be  deemed  to  have  authorized  the  corporation  to  assent  to 
it  for  him.  ...  An  amendment  of  this  kind,  merely  author- 
izing the  substitution  of  a  new  enterprise  for  the  old,  has 
precisely  the  same  effect  that  it  would  have  had  if  there  had 
been  no  power  reserved  to  amend  the  charter.  The  legisla- 
ture does  not  profess  to  make  it  obligatory.  They  grant  it 
as  a  power  to  be  accepted  if  the  company  chooses  to  accept 
it,  otherwise  not  This  is  just  what  they  might  have  done 
if  the  power  of  amendment  had  not  been  reserved.  And  it 
seems  to  me  that  the  question  whether  an  individual  sub- 
scriber was  bound  or  not  by  the  corporate  assent  should  be 
determined  by  the  same  principles  in  either  case.^  And, 
finally,  in  Dow  v.  Northern  R.  R.  Co.,  36  Atl.  Rep.  (N.  H.) 
510  (1887),  there  is  an  elaborate  opinion  by  Chief-Justice 
Doe  as  to  Uie  constitutionality  of  an  act  authorizing  a  rail- 
road company  to  lease  its  entire  road  for  ninety-nine  years 
without  there  being  a  unanimous  vote  of  the  stockholders 
approving  such  a  lease.  The  act  was  held  to  be  invalid,  and 
this  for  the  reason  that  the  disposition  in  this  way  of  all  of 
the  assets  and  plant  of  the  corporation  was  held  to  work  a 
radical,  fundamental  change  in  the  corporate  enterprise,  and 
therefore  could  be  enjoined  by  a  dissenting  stockholder^  even 
though  the  charter  of  the  company  was  subject  to  the  power 
on  the  part  of  the  state  to  alter  or  repeal  it,  because  this 
reserved  power  did  not  and  could  not  give  to  the  state  the 
power  to  alter  the  contract  of  association  of  the  corporators. 
What  is  contended,  then,  in  this  paper  is,  briefly  sum- 
marized, this:  That  the  reserved  power  clauses  were  in- 
serted in  the  constitutions  and  general  statutes  of  the  states 
only  in  order  that  the  states  might  retain  power  over  cor- 
porations in  so  far  as  the  grant  of  franchises — ^that  is,  the 
contract  between  the  state  and  &e  corporation — ^is  con- 
cerned, being  intended  to  give  to  the  states  control  over 
the  corporation  in  the  nature  of  a  supervisory  police  power, 
and  to  prevent  a  l^slatwe  from  giving  away  irrevocable 
property  rights  in  the  iiature  of  exemptions  from  public 
duties.  That  the  reserved  power  was  not  introduced  to 
enable  the  state,  either  directly  or  by  way  of  permission 
^ven  to  some  of  the  corporators  as  against  the  others*  to 
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alter  the  contract  of  association  existing  among  the  stock- 
holders of  the  company,  even  though  that  contract  might  be 
f onnally  expressed  in  the  charter  over  which  the  power  was 
reserved  That  whatever,  however,  may  have  been  the  in- 
tention of  the  reserved  power  clauses^  the  state  has  not  the 
constitutional  power  to  reserve  to  itself  a  right  to  alter  or 
repeal  the  contract  of  the  corporators  any  more  than  it  could 
reserve  such  a  power  over  the  contracts  of  partners,  of  un- 
incorporated associations,  or  of  private  contracts  in  generaL 
Tliat,  therefore,  although  it  may  be  admitted  that  the  state, 
without  thereby  releasing  dissenting  stockholders,  can  make 
immaterial  changes,  changes  which  are  not  radical  or  im- 
portant, in  regard  to  the  charter  contract  even  in  so  far  as 
it  represents  the  contract  among  the  corporators,  yet  this 
power  derives  no  additional  force  from  the  reserved  power 
clauses,  but  exists  independently  of  them;  and  whatever 
changes  of  this  kind  cannot  be  made  where  there  is  no  re- 
served power  of  amencknent  or  revocation  of  the  charter 
cannot  be  made  by  the  state  where  such  a  reserved  power 
exists.  That  the  state  cannot  gain  power  over  a  contract 
over  which  it  otherwise  would  have  none  merely  because 
such  contract  is,  by  an  accident  of  history  and  legal  pro- 
cedure, formally  embodied  in  an  instrument  over  which,  in 
a  different  aspect,  the  state  can  legally  reserve  rights  of 
amendment  or  repeal;  for,  if  it  were  otherwise,  the  states 
could  acquire  for  themselves  any  otherwise  forbidden  pow- 
ers, merely  by  having  them,  or  the  subjects  which  they  are 
intended  to  concern,  inserted  in  some  form  in  the  charters 
of  incorporation  thereafter  granted  In  short,  that  the 
stockholders  are,  as  a  group,  subject  in  their  corporate  ca- 
pacity to  the  reserved  power  of  the  states  but  that  their 
contract  among  themselves  is  as  much  under  the  protection 
of  the  Constitution  forbidding  the  impairment  of  the  obliga- 
tion of  contracts  as  is  any  other  contract  Therefore  the 
state  may,  under  tiie  reserved  power,  say  to  a  corporation, 
**  We.  enact  certain  amendments  qualifying  your  original 
privileges;"  but  it  cannot  say,  "We  enact  amendments 
changing  the  organization  and  nature  of  the  enterprise  of 
your  company  as  originally  determined  upon  by  your  mem- 
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bers,-"  or  to  some  of  the  stockholders, "'  We  give  to  you  the 
privil^e,  if  you  desire  to  use  it,  of  changing  the  contract 
into  which  you  have  entered  with  your  fellow  corporaton." 
If  these  contentions  be  correct,  almost  the  entire  law  on 
the  subject  of  the  control  of  the  states  over  corporations 
must  be  rewritten.    It  is  of  importance  that  it  should  be  so 
rewritten,  for  it  is  submitted  that  the  law,  as  it  now  stands, 
is  illogiad  and  historically  incorrect,  and,   further,  that 
under  it  no  investments  in  Uie  stock  of  any  corporations  can 
safely  be  made,  for  the  entire  organization  and  purpose  of  a 
coiporation  may  at  any  time  be  changed  by  legislative  enact- 
ment notwithstanding  the  protests  of  minority  stockholders. 
Eva  policy,  therefore,  does  not  dictate  in  this  case  the  necet- 
sity  of  fallacious  reasoning.    There  is  no  apparent  reason 
why  the  states  should  have  any  more  power  to  annul  or  alter 
corporators*  contracts  inter  se  than  to  revoke  or  amend  any 
other  contracts.    If  the  people  of  the  United  States  think 
differently,  they  may  find  means  to  accomplish  their  desire^ 
but  it  is  submitted  that  those  means  are  to  be  found  only  m 
an  amendment  to  the  Federal  Constitution  limiting  in  this 
fespect  the  impotence  of  the  states  to  impair  the  obligation 
of  contracts.    It  is  not  believed  that  any  such  amendment 
would  be  desirable,  but  that,  on  the  contrary,  it  would  be  in 
the  highest  d^;ree  impolitic 

Horace  Stem. 
(To  be  conduded) 
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SUMPSIT  AS  AFFECTING  THT  RIGHT  OF 

ACTION  OF  THE  BENEFICIARY. 

(Continued  from  Volume  52»  fiage  77^) 

[Errata  in  iirst  part  of  arttcU:  Page  773,  line  15,  after  the  word 
A  and  before  the  word  assigns  read  "  A  makes  B  his  executor  and  diet» 
and  B  having  assets.* 

Note  299  at  bottom  of  page  778^  read  folio  8,  pladtum  i&] 

In  the  December  number  of  the  American  Law  Regis- 
ter the  writer  has  presented  a  number  of  cases  of  debt  and 
of  account,  in  which  a  beneficiary  not  a  party  to  the  trans- 
action was  allowed  to  recover  upon  the  obligation.  In 
the  present  issue  the  writer  proposes  to  conclude  the  dis- 
cussion of  the  cases  of  debt,  and  also  to  discuss  the  cases  of 
account,  in  respect  to  the  right  of  action  of  the  beneficiary. 

In  debt,  if  the  quid  pro  quo  was  a  chattel,  the  title  to  or 
the  ownership  of  it  was  by  the  delivery  absolutely  vested  in 
the  debtor. 

Where  A  loaned  money  to  B  and  then  brought  debt  for 
its  recovery,  the  legal  title  to  the  money  bailed  was  always 
in  B,  otherwise  the  very  intention  of  the  loan  would  be 
defeated — i.e.,  if  B  could  not  transfer  title  to  the  money 
he  could  have  no  benefit  from  the  loan.^    Where  A  promised 

* "  The  subject  of  a  loan  may  be  either  a  specific  thing,  as  a  horse 
or  a  given  quantity  of  a  thing  which  consists  in  numbo*,  weight,  or 
measure,  as  money,  sugar,  or  wine.  In  the  former  case  it  is  of  the 
essence  of  the  transaction  that  the  thing  lent  conticoe  to  bekmg  to  the 
lender :  otherwise  the  transaction  is  not  a  loan. 

"  In  the  latter  case,  the  thing  lent  may  (and  commonly  does)  cease 
to  belong  to  the  lender  and  become  the  prcq)erty  of  the  borrower,  such 
a  loan  commonly  being  an  absolute  transfer  of  title  in  Uie  thing  knt 
from  the  lender  to  the  borrower.  The  reason  why  such  a  transfer  of 
title  takes  place  is  obvious.  The  object  of  borrowing  is  to  have  the 
use  of  the  thing  borrowed;  but  the  use  of  things  which  consist  in 
number,  weight,  or  measure  commonly  consumes  them;  and  thb  ose^ 
of  course,  the  borrower  cannot  have  unless  he  owns  the  things  used 
When  such  things  are  lent,  therefore,  it  is  presumed  to  be  the  intentioa 
of  both  parties,  in  the  absence  of  evidence  to  the  contrary,  that  the 
borrower  shall  acquire  the  title  to  tfaeoL 

But  why  then  call  the  transaction  a  loan?    The  answer  is»  tha^  in 

IIS 
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B  "that  if  he  is  willing  to  carry  20  quarts  of  wine  of  my 
Master  Prisot  to  G,  he  shall  have  40  shillings,'' '  no  one  in 
the  time  of  Henry  VI  or  to-day  would  contend  that  the  title 
to  any  specific  40  shillings  was  ever  in  B.  The  situation  is 
not  different  where  A  gives  B  40  shillings  to  give  to  C  B 
is  Cs  debtor,  but  C  does  not  nave  the  title  to  any  specific  40 
shillings.  Of  course,  A  can  say  to  B,  give  C  this  bag  of 
coins  or  these  particular  crowns,  and  then  no  title  passes  to 
B,  for  the  title,  so  far  as  B  is  concerned,  is  always  either  in 
A  or  C,  according  to  the  nature  of  the  transaction  between 
them.  B  is  then  not  a  debtor  but  a  bailee,  and  is  bailee  to 
C  in  an  action  of  detinue. 

Thus  in  1339  detinue  was  brought  for  20  pounds  "  in  a 
bag  sealed  up,  etc,  etc''  The  defendant  objected  to  the  writ 
on  the  ground  **  that  he  demands  money,  which  naturally 
sounds  in  an  action  of  debt  or  account"  The  plaintiff  re- 
plied,  **  We  did  not  count  of  a  loan  which  sounds  in  debt, 


eYery  particalar  except  the  transfer  of  title,  it  it  a  loan;  that  the 
title  is  transferred  for  the  purpose  of  making  the  loan  effective  as  sodw 
and  because  it  is  inunaterial  to  the  \tndfir  whether  he  receives  back  the 
identical  thing  lent  or  something  else  jnst  like  it  Moreover,  the 
difference  between  a  loan  of  money,  for  example^  and  a  loaa  of  a 
specific  article,  is  not  commonly  present  to  the  minds  of  the  parties; 
the  lender  of  money  thinks  the  money  lent  still  belong  to  him,  and 
that  the  borrower  has  acquired  only  the  right  to  use  it  temporarily; 
he  is  aware  that  the  borrower  is  entitled  to  transfer  to  other  persons 
the  identical  coins  lent,  and  that  he  has  the  option  of  returning  to  him, 
the  lender,  either  the  identical  coins  borrowed  or  others  like  them; 
but  he  is  not  aware  that  these  rights  in  the  borrower  are  inconsistent 
with  his  retaining  the  title  to  the  money  lent  In  other  words,  he 
supposes  (and,  in  every  view  exce^  the  strict  legal  view,  he  is  ri|;ht 
in  supposing)  that  he  may  own  a  given  sum  of  monqr  without  ownmg 
iny  specified  coins;  and  that  the  only  substantial  difference  between 
money  in  bis  own  coffer  and  money  due  to  him  is,  that  in  the  former 
case  he  has  the  possession,  while  in  the  latter  he  has  not 

A  debt,  therefore,  according  to  the  popular  conception  of  the  temv 
b  a  sum  of  money  belonging  to  one  person  (the  creditor),  but  in  the 
possession  of  another  (the  debtor).  There  is  also  much  reason  to 
believe  that  this  popular  conception  of  a  debt  was  adopted  hy  the  early 
English  law,  at  least  for  certain  purposes.  Thus,  the  action  of  dent 
(Which  was  established  for  the  sole  and  exclusive  purpose  of  recovering 
debts  of  every  description)  was  in  the  nature  of  an  action  in  rem^  and 
did  not  differ  in  substance  from  the  action  of  detinue;  the  chief  differ- 
ences between  them  being  that  the  latter  was  for  the  recovery  of 
specified  things  belonging  to  the  plaintiff,  the  former,  of  things  not 
specified."    Langdell's  Summary  ot  Contracts,  Sections  99^  loa    ' 

'Year  Book,  17  Hen.  VI.  pL  page  8;  see  anU,  pages  775,  776. 
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nor  of  a  receipt  of  money  for  profit,  which  would  give  an 
action  of  account,  but  of  money  delivered  in  keeping  under 
seal,  etc.,  which  could  not  be  changed."'  The  defendant  was 
required  to  answer  over.* 

But  where  money  in  an  unsealed  bag  was  deKvered,  **  one 
penny  cannot  be  known  from  another  in  a  bag,  we  are  of 
opinion  that  detinue  does  not  lie  and  therefore  reverse  the 
judgment"  * 

"  When  the  defendant  receives  mon^  belonging  to  the 
plaintiff  but  receives  it  under  such  circumstances  that  he  has 
a  right  to  appropriate  it  to  his  own  use,  making  himself  a 
debtor  to  the  plaintiff  to  the  same  amount,  and  the  defend- 
ant exercises  such  right,  the  receipt  of  the  money  will  create 
a  debt"* 

In  the  action  of  debt,  the  relation  of  the  debtor  to  both 
the  beneficiary  and  the  quid  pro  quo  is  plainly  distinguish- 
able from  the  relation  of  the  modem  trustee  to  the  cestui  que 
trust,  and  to  the  "  trust  property."  This  distinction  is  de- 
manded, because  the  tests  which  determine  a  modem  trust 
are  not  those  which  determine  a  mediseval  ddbt 

The  practical  consequence  of  confounding  debts  with 
trusts  is  to  erroneously  limit  the  right  of  action  of  the  bene- 
ficiary at  common  law  to  only  those  cases  which  fulfil  tiie 
requisites  of  a  modem  trust 

The  modem  tmst,  with  its  conception  of  a  double  title 
to  the  trust  property, — 1>.,  of  a  distinct  ''  equitable  owner- 
ship" apart  from  the  legal  title,-^was  a  conception  whidi 
developed  in  the  Gmrt  of  Chancery  many  years  after  the 
right  of  the  beneficiary  in  debt  had  been  established  at  law. 
The  cestui  que  trust  m  later  times  recovers,  because  as  to  cer^ 
tain  specific  property  he  has  a  title  recognized  by  Chancery. 
The  two  conceptions  of  liability  are  radically  distinct    The 


'Year  Book,  »  and  13  Edw.  HI,  244;  Ames,  Cases  on  Tnists»  voL 
JVhetsfom,  i  D]rer.  23  h,  note  157 :  "  The  chattd  niiglit  be 


*Bankir.  Whetstom,  i  Djrcr,  23  ^  note  137: 

delivered  to  the  bailee  to  be  delivered  to  a  third  person,  in  whi^  case 


the  third  person  was  allowed  to  maintain  detinue  aninst  the  bailee.* 
Ames:  ''Parol  Contracts  Prior  to  Assumpsit,"  vi  Harvard  Law  Re- 
view, at  page  ajflL 

*LangdelT:    ^A  Brief  Survejr  of  Equity  Jurisdiction,"  ii  Harvard 
Law  Review  at  page  245  (1889). 
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quid  pro  quo,  if  a  chattel,  becomes,  as  above  stated,  the  abso* 
lute  property  of  the  debtor.  His  receipt  of  it  gives  rise  to 
an  obligation  to  pay  the  beneficiary;  bat  no  one  ever  sup- 
poses that  the  beneficiary's  right  to  recover  is  based  on  any 
"equitable  ownership^  of  the  chattd,  or  of  the  sum  of 
money  recovered. 
m  m  0  0  m  ^ 

The  right  of  action  of  the  beneficiary  in  account  must  next 
be  considered.  Historically,  this  remedy  of  the  beneficiaiy 
antedates  his  action  of  debt,  doubtless  because  in  account 
there  was  never  required  to  be  a  **  contract''  between  the 
plaintiflr  and  the  defendant 

**  A  receiver  is  one  who  receives  money  belonging  to  an- 
other for  the  sole  purpose  of  keeping  it  safely  and  paying  it 
over  to  its  owner."  • 

In  account,  **  here  again  the  writ  was  modelled  upon  the 
proprietary  writs.  The  defendant  must '  justly  and  without 
delay  render  to  the  plaintiff  something,  namely,  an  account 
for  the  time  during  which  he  was  the  plaintiffs  bailiff  and 
receiver  of  the  plaintiffs  money.  Even  in  the  modem  theory 
of  our  law  'the  obligation  to  render  an  account  is  not  founded 
upon  contract,  but  is  created  by  law  independently  of  coo- 
tract'  The  earliest  instance  of  this  action  known  to  us  dates 
from  1232;  the  writ  seems  to  come  upon  the  register  late  in 
Henry  Ill's  reign,  and  much  of  its  efficacy  in  later  times  was 
due  to  the  statutes  of  1267  and  1285.  These  statutes  sanc- 
tioned a  procedure  against  accoimtants  which  was  in  that 
age  a  procedure  of  exceptional  rigor.  We  gather  that  the 
accountants  in  question  were  for  the  most  part '  bailiffs'  in 
the  somewhat  narrow  sense  that  this  word  commonly  bore, 
manorial  bailiffs.  In  Edward  I's  day  the  action  was  being 
used  in  a  few  ottier  cases;  it  had  been  given  by  statute 
against  the  guardian  in  socage  and  we  find  it  can  be  used 
among  traders  who  have  joined  in  a  commercial  adventure; 
the  trade  of  tiie  Italian  bankers  was  being  carried  on  by  large 
'  societies'  and  Englishmen  were  beginning  to  learn  a  litde 
about  partnership.    Throughout  the  fourteenth  and  fifteenth 


*Langdcn:    "A  Brief  Survey  of  Equity  Jurisdictkm,'*  ti  Hanrsfd 
Law  Review,  ptgs  244  (i899)- 
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centuries  the  action  was  frequent  enough,  as  the  Year  Books 
and  Abridgements  show."' 

It  was  never  necessary,  in  order  to  constitute  a  man  your 
receiver  and  therefore  to  render  him  accountable  to  you, 
that  he  should  have  received  the  money  from  yon. 

"  If  money  be  delivered  by  A  to  B  in  order  that  it  may  be 
delivered  by  B  to  C,  or  if  it  be  delivered  by  A  to  B  to  the  use 
of  C,  it  has  often  been  held  that  B  will  be  accountable  to  C"  • 

It  was  firmly  settled  that  it  was  not  necessary  for  the  re- 
ceiver to  have  actually  received  the  money  from  the  plain- 
tiff. If,  in  the  course  of  his  dealing  with  another  person, 
the  defendant  became  the  receiver  of  money  due  the  plain- 
tiff, though  the  plaintiff  was  not  privy  to  the  obligation  or 
even  aware  of  it,  he  could  enfoite  it 

In  a  case  of  account  by  a  legatee  against  executors  the 
objection  was  made:  "  How  can  the  daughter  who  never 
bails  the  money  to  the  executors  have  account?''  To  which 
Lord  BrouKc  answered:  "I  command  you  to  receive  mjr 
rents  and  deliver  them  to  Lord  Dyer,  he  shall  have  account 
against  you :  yet  he  did  not  bail  the  money."  • 

''  If  a  man  deliver  money  to  you  to  pay  to  me,  I  shall  have 
account  against  you,  although  he  may  be  but  a  messenger.^* 

''  A  man  shall  have  a  writ  of  account  against  one  as  bailiff 
or  receiver  where  he  was  not  his  bailiff  or  receiver;  for  if  a 
man  receive  money  for  my  use,  I  shall  have  an  account 
against  him  as  receiver;  or  if  a  man  do  deliver  money  unto 
another  to  deliver  over  unto  me,  I  shall  have  an  account 
against  him  as  my  receiver.**  ** 

No  one  could  be  your  receiver  unless  he  had  received 
money.  The  receipt  of  chattels  when  the  obligation  was  to 
sell  them  and  convert  them  into  money  constituted  the  de- 
fendant not  a  receiver,  but  a  bailee,  who  was  also  liable  in 
account^' 


'  Po"ock  and  Maitlan<rs  History  of  English  Law,  y6L  u,  page  ai9 

l^ifyicw.^  Sr'  ^""^^  ""^  ^"^^  Jarisdictioo,-  u  Harvard 
•/>ajr*a//  V.  ^terich,  IW  15^  note. 
"  I  Roll.  Abr.  Accompt  (A),  pL  d 

-LangdcU:    -A  Brief  Survey  of  Eouity  Jurisdictioi^'*  U  Harvard 
Uw  Review,  page  244  (1889).    See  46E  sVpL  6L  nmrYmn 
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A  distinction  was  made  as  early  as  1367  between  debt 
and  account,  when  Cavendish  said:  ''If  I  deliver  certain 
money  to  you  to  deliver  to  John,  he  shall  have  a  writ  of  ac- 
count because  the  property  is  in  him  straightway  upon  your 
receipt  by  my  hand;  and  he  cannot  have  an  action  of 
debt*'" 

In  18  Edward  IV  (1479)  ^^  ^^^  ^^  ^^  judges 
illustrate  the  controversy  which  was  so  long  waged  as  to 
whether  debt  or  account  would  lie  in  favor  of  a  third  person. 
Catesl^y,  J.:  ''  If  I  deliver  20  pounds  to  Catesby  to  deliver 
to  Piggott,  he  can  choose  to  have  a  writ  of  account  against 
Catesby,  or  writ  of  debt"  But  Brian^  J,,  thought  otherwise : 
**  and  to  this  that  is  said  that  I  shall  have  an  action  of  debt 
or  account,  I  say  that  he  shall  have  an  action  of  account 
and  not  action  of  debt,  for  upon  what  thing  ihzU  his  action 
of  debt  be  founded?  Upon  a  contract,  not  upon  purchases, 
nor  upon  borrowing  he  cannot  declare."  ** 

"  If  a  man  deliver  money  to  you  to  pay  to  me,"  said  the 
court  in  6  Henry  IV, "'  I  shall  have  a  writ  of  account  against 
you  and  not  a  writ  of  debt  because  there  is  no  contract 
between  you."**  **The  obligation  to  render  an  account 
is  not  founded  upon  contract,  but  is  created  by  law  inde- 
pendently of  contract"  *• 

In  the  earlier  cases  the  argument  is  constantly  advanced 
that  the  beneficiary's  only  remedy  is  account,  but  this  con- 
tention is  always  met  by  the  counter  argument  that  he  can 
sue  either  in  account  or  debt  Thus  in  1405  this  colloquy 
occurs: 

Hank. — "  For  if  a  man  delivers  certain  monies  to  you  to 
pay  to  me,  I  shall  have  a  writ  of  account  against  you  and  not 
writ  of  debt,  because  there  is  no  contract  between  you." 

Tillesley. — **  I  think  I  can  elect  to  have  a  writ  of  account 
or  writ  of  debt" 

Thimtng. — **  If  a  n^an  takes  rent  from  your  tenants,  shall 
you  have  a  writ  of  debt?" 


"Year  Book;  41  Edward  III,  folio  10^  pL  5.    See  ante,  ]>age  7701 
''Year  Book,  18  Edward  IV.  f olio  93»  pL  5- 
*  Year  Book,  6  Hen.  IV,  foho  7,  pi  ^    See  aiil#,  oage  771. 
"*A  Brief  Survqr  of  Equity  Jurisdiction,"  b/  C  C  Langdell,  to 
ti  Harvard  Law  Review,  at  page  243  (i880)« 
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Tillcsley. — "  No,  not  there,  but  I  shall  have  a  writ  of  trc5^ 
pass.  I  suppose  that  ]{  he  takes  it  by  your  authority,  you 
shall  not  have  a  writ  of  debt,  but  a  urit  of  accountf  because 
there  is  no  contract  between  you.**  *^ 

But  by  1624  debt  was  allowed  where  mon^  was  given 
to  the  defendant  to  pay  to  the  plaintiff.  The  old  contention 
as  to  there  being  no  "  contract"  between  plaintiff  and  de- 
fendant created  by  the  plaintiff's  delivery  of  the  money  was 
ignored,  and  from  this  date  it  was  acknowledged  law  "  that 
cesty  que  use  the  delivery  is  made  may  have  debt  or  ac- 
count'*" 

This  distinction  between  the  cases  where  the  benefidaiy 
could  bring  account  and  where  he  could  bring  debt  does  not 
turn  upon  the  question  whether  the  defendant  has  acquired, 
and,  therefore,  can  legally  transfer,  the  title  to  the  thing  or 
money  given  him.  I1ie  distinction  turns  on  the  question 
whether  the  defendant's  receipt  of  a  chattel  or  money  con- 
stitutes a  quid  pro  quo^  i.e,,  whether  he  may  employ  the 
chattels  or  money  for  the  profit  of  himself  (as  his  own 
property),  or  must  employ  it  for  the  profit  of  another.  The 
first  alternative  demanded  an  action  of  debt;  the  second,  an 
action  of  account  As,  in  either  alternative,  we  have  seen 
that  the  beneficiary  was  given  a  remedy,  the  distinction  loses 
its  interest  and  importance.  As  shown  by  the  last  cited  case, 
after  1624  the  remedy  of  debt  or  account  would  lie  even  if 
the  money  was  received  only  to  pay  a  like  sum  to  a  third 
person. 

Besides  the  distinction  already  made  that  the  origin  of 
debt  was  in  contract  while  the  origin  of  account  was  inde- 
pendent of  contract,  these  actions  must  be  compared  and  con- 
trasted in  other  particulars. 

Account,  like  debt,  was  clearly  distinguishable  from 
detinue.  It  was  only  in  its  most  primitive  form  that  accotint 
was  conceived  as  droitural.  The  idea  was  that  the  defendant 
had  possession  of  something  belonging  to  the  plaintiff,  vis.^ 


"Year  Book,  6  Hen.  IV,  folk)  7.  pL  33- 

*  Harris  ▼.  De  Bervair^  Crake,  Jame%  661J.    See  aiifr,  paige  773. 
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an  account'*  In  account,  possession  was  a  iktion  just  as  in 
'debt**  The  plaintiff  who  sought  to  make  a  defendant  in  ac- 
count his  receiver  was  never  regarded  as  having  the  title  to 
any  particular  money.  ''  If  the  property  received  consist  of 
money,  the  defendant  must  not  be  bound  to  restore  to  the 
plaintiff  the  identical  coin  received  by  him;  for,  if  he  is,  he 
will  be  a  mere  bailee — e.g.,  if  the  money  be  sealed  up  in  a 
bag.  So  he  must  not,  as  has  been  seen,  have  a  right  to  ap- 
propriate the  money  received  to  his  own  use,  for  then  he 
can  be  only  a  debtor.  He  must  receive  the  money  either  to 
keep  for  the  plaintiff,  or  to  employ  for  the  plaintiff's  benefit; 
and  yet  his  obligation  must  be  capable  of  being  discharged 
by  returning  to  the  plaintiff  (not  the  identical  morey  re- 
ceived, but)  any  money  equal  in  amount  to  the  sum  received. 
For  money  cannot  possibly  be  employed  so  as  to  yidd  a 
profit  or  income  without  losing  its  identity;  and  though  it 
may  be  so  kept  as  to  preserve  its  identity,  yet  the  duty  of  so 
keqping  it  will,  as  has  been  seen,  make  Uie  keeper  a  mere 
bailee.  Moreover,  such  a  mode  of  keeping  mon^  is  very 
unusual,  and  sudi  a  mode  of  keeping  another  person's 
money  would  presumptivdy  be  very  improper,  for  the  rec- 
ognized mode  of  keeping  money  is  to  deposit  it  with  a 
banker;  and  yet  by  so  depositing  it  its  identity  is  lost,  for 
the  moment  it  is  deposited  it  becomes  the  property  of  the 
banker,  the  latter  becoming  indebted  to  the  deposit^'  in  the 
same  amount'' *^ 

*'  It  will  be  seen,  therefore,  that  in  respect  to  the  question 
under  consideration,  money  differs  from  land  or  goods  in  at 
least  three  particulars:  first,  a  recdver  of  money  frequently 
becomes  a  debtor  instead  of  a  bailee,  though  the  object  for 
which  he  is  made  receiver  is  safe  custody  merdy,  as  in  the 
case  of  a  banker;  secondly,  a  receiver  of  money ^  not  being  a 
banker,  may  be,  and  commonly  is,  accountable  for  the  money 
received,  though  he  receive  it  for  safe  custody  merely,  be* 
cause,  though  not  a  debtor,  yet  he  is  not  bound  to  preserve 
the  identity  of  the  money  received;  thirdly,  a  receiver  of 

*  Pollock  and  MattlaadTs  History  of  Englitb  Law,  voL  li,  page  ai^ 
* LangdeliC  mii  Harvard  Law  Review,  page  a^d 
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money^  if  accountable  at  all,  is  always  accountable  for  the 
corpus^  since  it  is  impossible  that  a  receiver  of  money  should 
be  bound  to  return  the  identical  money  received,  and  yet  be 
bound  to  account  for  profits  made  by  employing  the 
money."  •• 

The  distinction,  then,  between  account  and  debt  was  not 
in  respect  to  the  title  of  the  money  recovered,  for  neither 
action  was  droitural;  but  the  distinction  was  that  in  account 
the  defendant  had  money  which  he  was  obliged  to  keep  or 
employ  for  the  plaintiff.  A  "  receipt  of  money  for  prdit,"  •• 
ad  merchandisandum^^  was  often  the  gist  of  account  In 
debt  there  was  no  duty  to  do  anything  but  merely  to  pay 
over  the  sum  for  which  the  defendant  had  become,  in  what- 
ever way,  obligated;  ''  but  if  I  bring  an  action  of  account 
I  shall  recover  the  increase  and  the  profit  of  tiie  same 
lent," — f.^.,  if  the  bailment  was  ad  tnerchandisandunL^ 

It  has  been  said  by  Ames  that*''  A  plaintiff  entitled  to  an 
account  was  strictly  a  cestui  que  trust  ;'*^^  and  further, 
that  ''  trusts  for  the  payment  of  money  were  enforced  at 
common  law  long  before  Chancery  gave  effect  to  trusts  of 
land.  It  need  not  surprise  us^  therefore,  to  find  that  upon 
the  delivery  ox  money  hy  KXo  B  to  the  use  of  C,  or  Xoht 
delivered  to  C,  C  might  maintain  an  action  of  aooount 
against  B."*^ 

This  language  is  an  apt  simile,  but  does  not  represent, 
and  was  doubtless  not  intended  to  represent,  an  exact  equa- 
tion. 

Misapprehension  will  arise  if  the  position  of  the  bene- 

"Langdell:  ii  Harvard  Law  Reidew,  at  page  247. 

*  See  Dyer,  125,  ante,  page  771,  note  at. 

^  See  Harris  ▼.  Bervotr^  Cra  Jac  687,  anU^  pMigt  77a. 

*  See  Dyer,  125,  ante^  page  771 ;  but  see  Rolle  Accoinpt,  0. 125*  i^  14. 
""Ames:     Parol  G>ntracts  Prior  to  Assumpsit;   viii  Harvard  Law 

Review,  258  (1894)* 

"Parol  contracts  prior  to  assumpsit,  viii  Harvard  Law  Review,  258 
(1804),  citing  the  following  authorities:  Fits.  Abr.  Acct  108  (12  Ed. 
Ill) ;  Bellevue  Acct  7  (a  Rich.  II) ;  Y.  B.,  41  Ed.  Ill,  lo-s;  oHeiL 
ly.  7^33;  1  Hen.  V,  ii-ai;  36  Hen.  VI,  d  10-5;  18  Ed.  IV,  23,  5* 
I  £d.  V,  2,  2;  Robseri  v.  Andrews^  Cra  Elic  82;  Huntley  v.  GriMiK 
Gold.  150;  Harrington  v.  Rothtrvam^  Hob.  36;  BrownL  26  S.  C; 
Claris  Case,  Godb.  210^  pL  299;  Ames's  Cases  in  Trusts  (2  ed.),  I, 
note  3;  4,  note  t. 
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fidaiy  in  account  is  understood  as  identical  with  that  of  the 
nxKlem  cestui  que  trust  in  equity. 

If  A  transfers  chattels  or  stock  to  B,  directing  B  to  apply 
the  rent  or  income  of  the  property  to  the  payment  of  A's 
creditor,  X,  there  arises,  by  the  doctrine  of  trusts,  a  double 
tide,  one  equitable  in  X,  and  the  other  legal  in  B,  and  the 
situation  is  called  in  equity  a  trust 

If  A  gives  chattels  to  B  in  such  a  way  that  the  chattels  are 
the  absolute  property  of  B,  and  in  consideration  thereof  B 
promises  to  pay  A's  creditor,  X,  there  is  no  trust  whatever. 

While  it  is  true  that  the  action  of  account  is  based  on  the 
conception  that  Something^-ZM.,  an  account — belonging  to 
one  man,  the  plaintiff,  is  in  the  possession  of  another  man, 
die  defendant,  we  have  above  shown  that  no  specific  money 
is  supposed  to  be  owned  by  the  plaintiff.  His  right  is  only  to 
receive  an  equivalent  sum.  In  account,  the  defendant's  **  ob- 
ligation must  be  capable  of  being  disdiarged  by  returning  to 
the  plaintiff  (not  the  identical  money  received,  but)  any 
money  equal  in  amoimt  to  the  sum  received.'***  In  the 
former  of  the  two  above  stated  cases,  X  has  by  the  modem 
doctrine  of  trusts  an  equitable  title  with  respect  to  the 
diattds.  In  the  latter  case,  he  has  no  equitable  title^  but 
he  has  the  right  to  recover  in  the  common  law  action  of 
account** 

The  right  of  action  of  the  beneficiary  at  common  law  in 
account  was  therefore  different  from  that  of  a  cestui  que 
trust,  because  the  former  had  a  right  of  action  notwithstand- 
mg  the  fact  that  the  title  to  the  property  might  be  vested  ab- 
sohitdy  and  solely  in  Ae  defendant 

This  distinction  between  a  trust  and  an  accountability  to^ 
or  receivership  in  favor  of,  a  third  party  is  of  much  oonse* 
qoence  because  the  second  of  the  two  above  hypothetical 
cases  (i.^.,  where  no  modem  trust  exists)  is  a  typical  form-' 
ula  caressing  the  right  of  a  third  party  to  recover  at  oom- 
nxm  law  in  account 


"Langdell:  H  Harvard  Law  Review,  page  246. 
*  See  anU»  pages  770  to  774. 


123       UMITATIOlfS  OF  THE  ACTION  OF  ASSUMPSIT. 

The  cases  cited  by  Ames  have  all  been  examined  witfaoul 
disclosing  anything  inconsistent  with  this  conclusion. 

The  first  reported  cases  in  Chancery  where  the  heir  or 
transferee  of  the  title  of  cestui  que  use  compeb  "'  the  feofce 
to  uses''  to  conv^  *^  are  of  the  reign  of  Edward  IV,*^  and 
are  readily  exf^ined  on  the  ground  of  a  duty  imposed  by 
Chancery  on  the  conscience  of  the  feofee  to  uses  widKitit 
resorting  to  any  conception   of   ''equitable  ownership.** 

We  find  the  right  of  the  beneficiary  in  account  recogniied 
as  early  as  1368,**  where  the  transaction  is  descried  as  a 
bailment  and  not  yet  as  a  transfer  of  property  '*  al  oeps." 
The  first  case  the  writer  has  found  where  the  words  '*al 
oep/'  are  used  in  this  connection  was  in  1458. 

If  we  look  to  the  then  contemporaneous  chancery  doctrine 
of  uses,  we  find  nothing  to  indicate  that  a  use  in  Chancery 
in  the  fourteenth  and  fifteenth  centuries  was  more  than  a 
personal  right  of  cestui  que  us^,  his  heirs^  devisee^  or  as- 
signee, against  the  feofee  to  uses. 

The  authorities  collected  by  Ames  establish  b^ond  ques^ 
tion  that  as  late  as  1450  the  heir  of  the  feofee  to  uses  held 
the  land  free  from  liability  to  the  cestui  que  use.^ 

A  use  might  be  enforced  by  the  heir,  etc,  ''but  neither  a 
wife,  a  husband,  nor  a  judgment  creditor  was  entitled  to  this 
privilege.''  **  "  If  the  feofee  to  uses  died  without  hdr  or 
committed  a  forfeiture  or  Aiarried,  neither  the  lord  who  en- 
tered for  the  escheat  or  forfeiture  nor  the  husband  who 
retained  the  possession  as  tenant  by  the  curtesy,  nor  the  wife 
to  whom  tiie  dower  was  a^gned,  were  liable  to  perform  the 
'  trust,  because  they  were  not  parties  to  the  transaction,  but 
came  in  by  act  of  law,  or  in  the  poH,  and  not  in  die  per,  as 
it  was  said,  though  doubtless  their  title  in  reason  was  no 
better  Uian  that  of  the  heir  against  whom  the  remedy  was 
extended    It  was  the  same  as  r^^ards  any  other  person  who 


'^Archbishop  of  York  ▼.  Richard  Osbom  and  Edward  Cower^  CiL 
94 ;   Spence's  Equitable  Jurisdictton,  jMge  454. 
"Chancery  Calendara, 

"  Year  Book  41  Edward  III,  folio  10^  placitimi  s   See  «•##,  page  77i- 
*  Ames's  Cases  on  Trusts.  voL  i,  page  34^  notes  1  sad  Sl 
**  Spence's  Equitable  Jurisdktioii,  page  4461 
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obtained  possession^  not  claiming  by  any  cont«-act  or  agree- 
ment ivitfa  the  feofee,  bet^veen  whom  and  the  cestui  que  use, 
therefore,  there  was  no  privity.  '  Where  there^vas  no  trust, 
there  co^tild  be  no  breach  of  trust'  The  remedy  against  a 
disseisor,  therefore,  was  not  in  Chancery  at  the  instance  of 
Ae  ceshd  que  trust,  but  at  law  at  the  instance  of  the  feofee; 
and  it  was  part  of  his  duty  to  pursue  his  legal  remedies  at 
the  desire  of  the  cestui  que  trust.**  ^ 

Uses  of  personality  were  doubtless  enforced  in  Chancery 
at  an  early  date,**  but  in  debt  and  account  there  is  not  the 
slightest  ground  for  believing  that  the  recovery  of  a  bene- 
ficiary was  based  on  any  owntrship,  equitable  or  otherwise^ 
of  any  specific  coins  or  chattels,  or  that  the  defendant  in 
account  could  ever  be  restricted  from  transferring  the  title  to 
both  the  money  and  the  propiaty  "  received''  It  has  been 
previously  shown  that  the  same  is  true  of  the  title  to  the  quid 
pro  quo  in  debt  The  modem  characteristic  of  equitable 
ownership— the  right  to  compel  the  trustee  to  devote  the  res 
to  the  des^ated  purposes — ^was  precisely  what  courts  of 
law  in  account  never  dreamed  of  attempting.  If  complete 
title  had  not  been  transferred  to  the  receiver,  the  very  pur- 
pose of  the  receipt  ad  merchandisandum  would  have  been 
frustrated  A  court  of  law  was  obviously  without  the  ma- 
chinery to  znforce  such  an  equitable  title  had  it  existed 

It  is,  of  course,  true  that  judges  and  counsel,  in  speaking 
of  the  plaintiff's  right  of  recovery  in  account,  refer  to  his 
"  IMX)pcrty"  in  the  money  sought  to  be  recovered*^ 

But  this  means  no  more  than  the  similar  popular  concqH 
tioD  that  we  have  seen  existed  in  r^ard  to  debt  and  whidi 
survives  to-day  in  the  popular  expression  "  money  in  the 
banit"" 

"  SpenccTt  EquitaUc  Jurisdictioii,  page  44s  dting  Year  Book  11  Hea. 
VIII,  24:  "The  King  or  lord  by  escheat  cannot  m  seised  to  an  use  or 
tnist  for  th^  are  in  the  post  and  are  paramount  to  the  confidence.'* 
Jenlc.  Ca>  xcwl 

*See  Spencc^  page  456^  note  h  (tempw  Hen.  VI). 

*See  ante,  pages  TTO^v    Cases  m  Year  Books. 

""The  repayment  of  an  equivalent  sum  of  money  is  equated,  with 
the  bold  crudity  of  archaic  legal  thought,  to  the  restitution  of  spedfic 
land  or  goods.  Our  Germanic  ancestors  could  not  concetve  credit  under 
aqr  odi^  form.    After  alU^  one  naj  doubt  whether  the  majority  of 
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It  IS  true  that  the  cases  in  account  speak  of  the  defendant's 
having  received  the  money  "  al  oeps"  of  the  plaintiff.'^ 

But  in  reading  cases  of  debt  and  account  in  the  fifteenth, 
sixteenth,  and  seventeenth  centuries  we  must  not  mistranslate 
"  oeps'' — use,  still  less  should  we  translate  "  oeps"*- — trust 
The  word  "  oeps"  is  derived  from  the  Latin  opus^  signifying 
benefit,  and  not  from  the  word  uses^^^  a  term  of  definite  legal 
meaning  in  the  civil  law.^^ 

Thanks  to  Maitland's  researches,  we  have  direct  evidence 
that  for  many  years  "  oeps^^  was  used  merely  to  signify  a 
benefit  and  without  any  settled  technical  signification, 
either  of  a  later  Qiancery  trust  or  of  a  civil  law  **  usus.** 

His  researches  show  that  in  1238-9  Bracton  records  that 
''  a  woman,  mother  of  H,  desires  a  house  belonging  to  R ;  H 
procures  from  R  a  grant  of  the  house  to  H  to  the  use  {ad 
opus)  of  his  mother  for  her  life."  *• 

As  late  as  the  year  1339  occurs  a  case,  not  mentioned  fay 
Maitland,  where  the  word  "  oeps''  is  used  unmistakably  in 
the  sense  of  benefit  and  without  any  suggestion  of  a  legal 
and  equitable  title.  In  Year  Book  XII  and  XIII  Edward 
III,  page  231  (1339)9  occurs  the  description  of  a  feudal 


fairly  well-to-do  people,  even  at  this  day,  realize  that  what  a  man  calb 
'  my  money  in  the  banl^  is  a  mere  personal  obligation  of  the  hanker  to 
him."  "  Pollock's  Contracts  in  Early  English  Law,"  ti  Harvard  Law 
Review,  page  jgp  (1892). 

pages  7 

IV,  pL  ^ 
'The  Origin  of  Uses,"  bv  F.  W.  Maitland,  viii  Harvard  Law 
Review,  page  127  (1894) ;   Pollock  and  Maitland's  Hbtory  of  English 
Law,  vol  ii,  pages  2a&-24a 

** "  The  germ  of  agencjr  is  hardly  to  be  distinguished  from  the  germ 
of  another  institution  which  in  our  English  law  has  an  eventful  future 
before  it,  the  '  use  trust  or  confidence.'  In  tracing  its  embryonic  histoiy 
we  must  first  notice  the  now  established  truth  that  the  English  word  nu 
when  it  is  employed  with  a  technical  meaning  in  kgal  documents  is  de- 
rived, not  from  the  Latin  word  usns,  but  from  the  Latin  word  o^tu^ 
which  in  Old  French  becomes  os  or  ots.  True  th^t  the  two  words  are 
in  course  of  time  confused,  so  that,  if  bf  a  Latin  document  land  is  to  be 
conveyed  to  the  use  of  John,  the  Scribe  of  the  Charter  will  write  ad 
opus  Johannis,  or  ad  usum  Jokanms  indifferently,  or  win  perhaps  adopt 
the  fuller  formula,  ad  obnt  ei  ad  usum,  nevertheless  the  earliest  historj 
of  -the  use'  is  the  early  history  of  the  phrase  ad  optix.'*— Maitland: 
"  The  Origin  of  Uses,"  viii  Harvard  Law  Review,  page  lay. 

-  F.  W.  Maitland :  "  The  Origin  of  Uses,"  vni  Harvard  Uw  Review, 
'p«g«  134. 


*  See  ante,  pages  771  et  seq.    Cases  in  Year  Books.    See  also  Year 
Book  2  Hen.  IV,  pL  50,  folio  la. 
of  Us 
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conveyance,  and  in  describing  the  transaction  the  language 
applied  to  the  vendors  is: 

"'  U  vendront  et  rendront  en  la  court  le  seignur  al  oefs 
celui  qe  serra  feflfe  et  les  baillifs  front  execution.** 

The  note  of  the  editor  of  this  translation  of  the  Year 
Books  shows  that  the  words  '"  ad  oeps^*  which  he  has  trans- 
lated '' to  the  use,"  are  in  the  record  '' ad  opus*' 

"  We  hardly  need  say  that  the  tise  of  our  English  law  is 
not  derived  from  the  Roman  *  personal  servitude;*  the  two 
have  no  feature  in  common.  Nor  can  I  believe  that  the 
Roman  fideicommissum  has  anything  to  do  with  the  evolu- 
tion of  the  English  use.  In  the  first  place,  the  English  use 
in  its  earliest  stage  is  seldom,  if  ever,  the  outcome  of  a  last 
will,  while  the  fideicommissum  belongs  essentially  to  the 
law  of  testaments.  In  the  second  place,  if  the  English  use 
were  a  fideicommissum  it  would  be  called  so,  and  we  should 
not  see  it  gradually  emerging  out  of  such  phrases  as  ad 
opus  and  ad  usum.  What  we  see  is  a  vague  idea,  which 
developing  in  one  direction  becomes  what  we  now  know  as 
agency,  and  developing  in  another  direction  becomes  that 
use  whidi  the  common  law  will  not,  but  equity  will,  protect 
Of  course,  again,  our  'equitable  ownership'  when  it  has 
reached  its  full  stature  has  enough  in  common  with  the 
praetorian  bonorum  possessio  to  make  a  ccHnparison  between 
the  two  instructive;  but  an  attempt  to  derive  the  one  from 
the  other  would  be  too  wild  for  discussion.**  ^* 

The  present  discussion  does  not  involve  such  recondite 
issues  as  whether  or  not,  and  if  so^  to  what  extent,  Chancery 
was  indebted  to  the  civil  law  for  the  doctrine  of  uses. 

The  cases  taken  from  the  Year  Books  show  that  the  word 
^  oepy*  is  frequently  used  in  describing  the  beneficiary. 

Tlie  writer  submits  that  there  is  not  the  slightest  reason  to 
believe  that  either  in  the  Year  Books  or  in  Rolle  the  word 
"  oepf*  or  "  use,**  etc,  was  used  in  the  technical  meaning  of 
a  modem  trust — 1>.,  to  convey  the  idea  of  equitable  owner- 
ship and  a  douUe  title.  What  is  here  contended  is  that  in 
the  cases  of  debt  and  account  in  the  Year  Books  the  word 
"  oepf  or  "  o^ttj**  is  used  in  the  then  familiar  and  common 
,  *       -    -  _---■■■ 

•  F.  W.  Maitland :  •*  The  Origin  of  Uses,"  viii  Harvard  Law  Review, 
|agcij7. 
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everyday  meaning  of  benefit^^  In  debt  or  account  it  was 
enough  if  the  chattel  or  money  was  received  for  the  benefit 
of  a  third  person.  The  beneficiary  recovered  in  ddit  or  in 
account,  not  because  he  was  a  "'  fructuarius**  under  the  civil 
law,  nor  becai^e  he  was  a  ''  cestui  que  trust/*  that  later 
protigi  of  Chancery,  but  because  the  primary  obligation 
knpwn  as  a  debt  or  a  receivership  had  been  created  for  the 
plaintiffs  benefit  by  the  defendant's  receipt  of  money  or 
property. 

As  account  was  not  based  on  contract,  the  obligation  of 
the  defendant  to  account  to  the  beneficiary  presupposed  no 
prior  contractual  relation  of  any  kind  between  them.  The 
phrase  '"stranger  to  the  consideration/'  as  applied  to  the 
plaintiff  in  account,  would  have  been  meaningless  jargon  to 
the  lawyers  of  the  fifteendi  century.  After  four  centuries 
the  phrase  has  become  no  more  applicable. 

Nor  was  the  plaintiff  in  account  required  to  be  the  prom* 
isee.  Privity  to  the  defendant's  obligation  was  n  pure  fic- 
tion. "'  If,  however,  he  obtain  possession  in  the  plaintiff'^ 
behalf  and  as  his  representative,  though  xvithout  any  actual 
authority^  the  plaintiff  may  adopt  and  ratify  his  acts,  and 
thus  establish  privity  between  him  and  the  plaintiff.^ 

*Year  Book  lo  Hen.  VI,  6b  pL  19:  *A  man  brought  writ  of  dclH 
against  an  executor  and  recovered  and  had  fieri  facias  to  the  sheriff  of 
London,  and  levied  the  money  of  the  goods  of  the  deceased.  And  thft 
sheriff  returned  that  he  had  no  goods  of  the  deceased,  but  that  thcj 
had  goods  long  time  before  the  writ  and  he  delivered  and  had  sold  tke 
goods  and  converted  the  sum  to  their  own  or/J»* 

Year  Book  10  Hen.  VI,  11,  38:  "Bakington.  The  husband  shall 
have-good  action  in  this  ca^  that  you  have  put  and  It  is  not  againsl 
reason  that  the  husband  shall  be  charged  of  this  debt,  for  the  freehold 
was  in  him  as  well  as  in  the  wife  during  the  coverture^  and  all  profits 
of  the  land  he  took  .to  his  <»wn  m>M 

Year  Book  4  Ed.  Ill,  50,  pi  ^5:  ^ One  A  brought  his  writ  of  aceooBt 
against  G,  dt  tempore  quo  futt  receptor  denarr^  and  counted  that  he 
received  20  pounds  to  trade,  etc^  and  of  this  good  and  legal  aocount 
rendered,  and  said  if  he  would  deny  it  he  had  good  suit,  and  see  hcrt 
the  deed  which  witnesses  it;  and  it  was  read;  and  said  that  G  had 
received  20  pounds  of  the  aforesaid  A  and  P,  his  wife  to  profit  to  the 
oeps  of  the  aforesaid  A  and  P,  and  bound  themsclTes  to  pay  90  pounds 
on  a  certain  day  to  the  aforesaid  A  and  P." 

Year  Book  a  Ed.  Ill,  31,  pL  38  (last  of  case):  ''Thorpe.  Say 
whether  she  administered  as  executrix,  or  not,  as  this  writ  charges; 
for  peradventure  if  she  claims  all  to  her  own  oeps,  and  does  not  nuke 
distribution  for  alms,  then  she  did  not  administer  as  executrijc* 

*  Langdell's  "  Brief  Surv^  of  Equity  Jurisdiction,"  it  Harvard  Law 
Review,  pages  248^  249^ 
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Debt  and  accountability  were  therefore  primaiy  common 
law  oUigatioiis  enforceable  by  the  beneficiary,  not  because 
he  was  a  '^  privy"  to  the  contract,  or  a  **  promisee*'  or  a 
"cestid  que  trust/*  or  had  furnished  that  **  mystery"  of  the 
eighteenth  and  nineteenth  centuries — ^*  the  consideration.'* 
We  tn  in  attempting  to  analyze  into  constituent  elementt 
a  sidKtantive  right  whidi  is  itseK  primary  and  dementi 

The  beneficiary  recovered  because  the  judicial  instinct 
recognized  that  be  ought  to  recover,  and  the  courts  held 
tiiat  fay  comnxm  law  he  had  a  substantive  right  Thb 
common  law  right  was  the  expression  of  a  public  sense  of 
justice  and  a  firmer  foundation  for  a  positive  rule  of  law 
need  not  be  sought 

'Jtisttman's  Pandects  01^7  nike  predte 
What  sim|>lj  sparkled  ia  men's  €fe$  befon^ 

Twitched  in  their  brow  or  onivered  on  their  lip^ 
Waited  the  speedi  thcgr  called  hot  would  not 


Crawford  D.  Htning. 
(To  be  condnned) 


PROGRESS   OF   THE  LAW. 


As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ACTIONS 

The  question  as  to  the  nature  of  an  action  founded  on 
the  alleged  duty  of  a  landlord  to  see  that  the  premises  are 
Contractor  in  repair  becomes  of  special  importance  in  its 
T«rt  relation  to  the  Statute  of  Limitations.  Thus  in 
AUshcler  v.  Conrad,  82  S.  W.  257,  the  Court  of  Appeab 
of  Kentucky  decides  that  a  petition  alleging  that  defendant 
agreed  to  fix  the  premises  plaintiiTs  leased  of  him,  but  did 
not  do  so,  and  that  thereafter  plaintiffs'  employee  was  in- 
jured by  the  defect  in  the  premises,  and  recovered  judgment 
of  them  in  a  certain  amount,  whidi  they  seek  to  recover  of 
defendant,  is  not  founded  on  the  personal  injuries  to  the 
employee,  to  which  the  one-year  Statute  of  Limitations  ap- 
plies, but  on  the  breach  of  contract,  to  which  the  five-year 
statute  applies. 


ADVERSE   POSSESSION. 

In  McLss  v.  Burdetzke,  loi  N.  W.  182,  the  Supreme 
G>urt  of  Minnesota  decides  that  a  person  who  takes  pos- 

latest        session  of  land  in  the  erroneous  belief  that  it  is 

public  land,  with  the  intention  of  holding  and 

claiming  it  under  the  federal  homestead  law,  may  acquire 

title  thereto  by  adverse  possession  as  against  the  true  owner. 

Compare  Altschtd  v.  O'Neill,  35  Or.  202. 

In  Murphy  v.  Rony,  82  S.  W.  396,  the  G)urt  of  Appeals 

of   Kentucl^   decides   that   admissions   inconsistent   with 

AA^^^^u^    ownership  made  by  one  in  possession  of  land 

after  acquiring  title  by  adverse  possession  do 

not  constitute  an  estoppel,  but  may  be  considered  on  Uie 

issue  of  whether  the  possession  was  in  fact  adverse. 

198 
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ASSAULT. 

The  Supreme  G>urt  of  North  Carolina  decides  in  Staii 
V.  Thornton^  48  S.  E.  602,  that  when  the  correction  admin- 
Aitk«rity«f   istered  by  a  school-teacher  is  not  in  itself  ini> 

^cko^  moderate,  and  therefore  beyond  the  authority 
*■***  of  the  teacher,  its  l^ality  or  illegali^  must  de- 
pend entirely  on  the  quo  animo  with  which  it  is  adminis- 
tered. 


BANKRUPTCY. 

An  important  decision  in  the  United  States  Supreme 
Court  interpreting  the  Bankruptcy  Act  of  1898  is  found  in 

Provabte  Craujford  v.  Burke^  25  Sup.  Ct  Rep.  9,  where 
Db^'  it  is  decided  that  only  such  debts  created  by  the 
^*  fraud  of  a  bankrupt  as  were  so  created  while  he 
^^  acting  as  an  officer  or  in  a  fiduciary  capacity  are  ex* 
^tcd  from  the  operation  of  a  discharge  in  the  Bankruptqr 
Act  of  1898,  Sec  17,  Subd.  4,  since  to  hold  that  the  lan- 
guage of  this  subdivision,  making  an  exception  in  favor 
of  debts  "created  by  his  fraud,  embezzlement,  misappro- 
priation, or  defalcation  while  acting  as  an  officer,  or  in  any 
fiduciary  capacity,"  includes  all  debts  fraudulently  con- 
tracted,  would  render  meaningless  the  exception  in  Subd.  a 
in  favor  of  such  claims  for  fraud  as  have  been  reduced  to 
judgment 

The  United  States  District  Court  (S.  D.  New  Yoric) 
decides  In  re  D.  H.  McBride  &  Co.,  132  Fed.  285,  that  a 
AMcto«f      contract  between  author  and  publisher  for  the 
Estate  t       copyrighting,  publication,  and  sale  by  the  latter 
copyrigM     ^£  ^  scrics  of  boolcs  Salable  only  in  Catholic 
schools  and  convents,  and  the  payment  of  a  royalty  thereon 
to  the  author,  is  a  personal  engagement,  although  the  pub- 
lisher may  be  a  corporation;   and  where  it  expressly  pro- 
vides that  it  shall  not  be  transferred  without  the  author's 
consent,  and  that,  on  a  failure  to  cany  out  its  provisions 
the  copyrights  shall  revert  to  the  author,  such  copyrights 
cannot  be  sold  by  a  trustee  in  bankruptcy  as  an  asset  of  the 
publisher's  estate  against  the  objection  of  the  author,  who 
is  entitled,  on  petition  therefor,  to  have  them  assigned  by 
the  trustee  in  accordance  with  the  contract 
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BANKRUPTCY  (Ccmtinned). 

The  difficulty  of  defining  precisely  a  non-legal  term  is 
appearing  in  the  decisions  of  the  courts  with  regard  to  the 
Mannfactiir^  ^o^^  "manufacturing"  as  used  in  the  Bank* 
toff  Corpora-    ruptcy  Act  of  1898.    Thus  In  re  Troy  Steam 

**•"  Laundering  Co.,  132  Fed.  266,  it  is  decided  bj 
the  United  States  District  Court  (N,  D.  New  York)  that 
a  corporation  conducting  a  laundry,  the  largest  part  of  its 
business  being  the  washing,  starching,  ironing,  and  polish- 
ing of  collars,  cuffs,  etc.,  for  manufacturers,  before  they  arc 
put  on  the  market,  is  engaged  principally  in  manufacturing, 
and  is  subject  to  proceedings  in  involuntary  bankruptcy. 
See  note  to  Mattoon  Nat.  Bank  v.  First  Nat.  Bank,  42  C 
C  A.  4. 


BILLS  AND  NOTES. 

The  Supreme  Court  of  Oklahoma  decides  in  Cotton  ▼. 
John  Deere  Plow  Co.,  78  Pac  321,  that  a  promissory  note 
Nefottabiiity  ^"^^^^^  contains  the  following  stipulation  in  rela- 
tion to  attorney's  fees,  to  wit:  ""  It  is  stipulated 
by  the  parties  to  this  note,  that  in  event  the  same  is  col- 
lected by  an  attorney,  or  by  any  proceedings  at  law,  an 
attorney's  fee  consisting  of  ten  dollars  and  ten  per  cent 
of  the  amount  so  collected  shall  be  paid  by  the  makers  hereof 
to  the  holder  of  the  same,*'  destroys  the  negotiable  diar* 
acter  of  die  instrument,  and  thereby  makes  it  non-n^;o- 
tiable,  and  the  note  is  therefore  subject  in  the  hands  of  a 
bona  fide  purchaser  for  value  to  all  the  legal  defences  which 
might  be  interposed  against  tiie  note  in  the  hands  of  Uie 
original  payee.  Compare  Adams  v.  Leaman,  23  Pac  53, 
7  L:  R.  A.  224. 


CARRIERS. 

The  Supreme  Court  of  New  Jersey  deddes  in  Murphy  ▼. 
North  Jersey  St.  Ry.  Co.,  58  AtL  1018,  that  although  it 
BMTdtaf  cannot  be  held,  as  a  matter  of  law,  that  a  per* 
Moviaf  Gw  sQn  who  attempts  to  board  a  trolley-car  while  it 
is  in  motion  is  negligent,  yet,  when  the  fact  that  the  car 
is  in  motion  is  the  sole  producing  cause  of  the  injury  sued 
for,  the  risk  of  its  occurrence  is  one  which  the  person 
making  the  attempt  must  be  held  to  have  assumed. 


PBOGSESS  or  THS  LAW.  I3I 

CARRIERS  (CoirtiBaed). 

An  interesting  decision  in  reference  to  the  extent  to 
which  a  carrier  must  protect  a  passenger  from  injury  from 
rratecttoa*!  his  fellow  travellers  occivs  in  Grogan  ▼.  Brook^ 
^-"«*'  /y»  Heists  R.  Co.,  89  N.  Y.  Supp.  10^7, 
where  it  is  decided  l^"  the  New  York  Supreme  Court  (Ap> 
pellate  Diviaon,  Second  Department)  that  in  an  action 
against  a  carrier  for  injuries  to  a  passenger^  where  it  ap> 
peared  that  defendant  exercised  complete  contrcd  over  the 
platform  from  which  a  passenger  entered  its  car  through 
a  window  thereof,  thereby  inflicting  injuries  on  plaintiff  by 
kicking  him  in  the  face,  when  no  reason  appeared  why  the 
defendant  could  not  have  compelled  its  passengers^  who  had 
congregated  on  the  platform  with  Hit  purpose  of  taldng 
passage  on  the  train  in  which  plaintiff  sat,  to  enter  the  cars 
through  the  doors,  the  question  of  defendant's  nq^ligence 
was  for  the  jt»y» 


The  cases  have  not  reached  very  satisfactory  conclusiont 
upcHi  the  question  of  to  what  extent  a  carrier  may  be  re* 

lieved  of  liability  for  an  act  of  the  slupper  in 
ttjIT^iitjii  ^^^^^"iT  cars  with  his  own  goods.  It  has 
<f  f drtgtt    several  times  been  pointed  out  that  this  is  a 

duty  which  the  carrier  itself  should  perform 
and  not. entrust  to  a  shipper,  as  knowledge  of  die  care 
,  required  in  loading  cars  will  frequently  not  be  possessed 
by  such  shipper.  However,  the  Supreme  G>urt  of  Michigan, 
dealing  wi&  an  analogous  question,  decides  in  Edward 
Frohlich  Glass  Co.  v.  Pennsylvania  Co.,  loi  N.  W.  223, 
that  where  under  an  agreement  between  defendant  railroad 
eompany  and  a  consignor  the  hitter  was  authorized  to  select 
can  for  tbetranqmrtation  of  its  merchandise,  and  it  selected 
a  car  which  had  been  delivered  to  it  loaded  with  sand  for 
the  shipment  of  a  consignment  of  glass  to  plaintiff,  and 
damage  resulted  by  reason  of  the  unsuitableness  of  the 
car,  £e  railroad  company  was  not  liable  to  the  consignee 
for  negligently  furnishing  an  unsuitable  car,  since  as  against 
the  railroad  company  Sie  consignee  was  bound  by  the 
consignor's  selection  under  such  agreement  Compare  Pratt 
V.  Ogdensburg,  102  Mass.  557. 
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CONSTITUTIONAL  LAW. 

The  United  States  Supreme  Court  decides  in  Dobbitis  v. 
Los  Angeles,  25  Sup.  Ct  Rep.  18,  that  an  arbitraiy  inter- 
Due  pioccm     ference  with  property  rights  protected  by  the 

of  Law  Fourteenth  Amendment  of  the  United  States 
Constitution,  which  cannot  be  justified  as  an  exercise  of  the 
police  power,  results  from  the  narrowing  by  municipal 
ordinance  of  the  limits  within  which  gasworks  may  be 
erected  and  maintained,  so  as  to  include  within  the  pro- 
hibited territory  property  purchased  for  that  purpose  within 
the  district  wherein  the  erection  of  such  works  was  then 
permitted,  and  on  which  such  erection  was  then  proceeding 
in  compliance  with  an  existing  ordinance  and  a  permit  of 
the  Board  of  Fire  Commissioners,  where  such  change  was 
not  demanded  by  the  public  welfare,  and  seems  rather  to  have 
been  actuated  by  a  purpose  to  perpetuate  a  monopoly  en- 
joyed by  a  gas  company  whose  works  were  still  within  the 
privileged  district 


In  City  of  Mt.  Vernon  v.  Kenlon,  89  N.  Y,  Supp.  817, 
the  New  York  Supreme  Court  (Appellate  Division,  Second 

Estoppel       Department)  holds  that  the  constitutionality  of 

i^iMtitLuoii-  ^  ^^^  requiring  the  bond  of  an  officer  to  be  a 

•my         lien  on  tiie  real  estate  of  the  officer  and  his 

sureties  cannot  be  attacked  by  persons  voluntarily  executing 

such  bond.    Compare  Village  of  Olean  v.  King,  116  N.  Y. 

355^ 


CONTEMPT. 

It  is  held  by  the  Supreme  Court  of  South  Carolina  in 
Lorick  &  Lowrance  v.  Motley,  48  S.  E.  614,  that  on  diso- 

seatMMt  t^i^nce  of  an  order  of  court  by  trespassing 
on  lands  adjudged  to  belong  to  another,  the 
trespasser  may  be  required  by  the  court  to  pay  damages 
suffered  by  reason  of  the  trespass  in  contempt  proceedings 
or  suffer  imprisonment  Compare  Ex  parte  Thurmond, 
I  Baily,  60& 
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CORPORATIONS 

In  Boyce  v.  Augusta  Camp,  No.  7429,  M.  W.  A.,  78 
Pac  322,  the  Supreme  Court  of  Oklahoma  decides  that 
picadiiig:     the  words  "a  corporation,"  appearing  in  the 
corpormu     title  of  a  case  after  the  name  of  a  plaintiff,  arc 
jcuteoM     descriptive  of  the  plaintiff,  and  cannot  be  con- 
strued to  be  an  allegation   of  incorporation.     G>mpare 
Leader  Printing  Co,  v.  Lotvry,  59  Pac  242. 

An  interesting  decision  in  regard  to  the  right  to  petition 
for  observance  of  the  Sunday  laws  appears  In  re  New 

p^^^  York  Sabbath  Committee,  89  N.  Y.  Supp.  992. 
In  that  case  the  New  York  Sabbath  Committee, 
"a  domestic  corporation,  duly  organized''  under  the  laws 
of  the  state,  applied  under  the  New  York  charter  to  revoke 
the  license  issued  to  respondent  for  a  theatre  in  New  York. 
It  was  not  shown  in  the  application  that  the  right  to  apply 
for  such  revocaition  was  within  the  corporate  powers  of  the 
petitioner.  Under  these  facts  the  New  York  Supreme 
Court  (Special  Term,  New  York  County)  holds  that  the 
motion  would  be  denied.  Compare  with  this  case  Ancieni 
City  Sportsman's  Club  v.  MUIer,  7  Lans.  412, 

In  Lyon  v.  James,  90  N.  Y.  Supp.  28,  it  appeared  that  a 
pamphlet  falsely  stating  the  financial  condition  of  a  cor- 
Liability  •!  poration  was  issued  and  distributed  in  the  name 
Directors  f  and  uudcr  the  sanction  of  defendants,  the  direc- 
stockhotder*  ^^^^  whereby  plaintiff  was  induced  to  become 
and  remain  a  stockholder,  to  her  financial  injury;  but  of 
defendants  only  X,  the  active  manager,  knew  of  the  falsity 
of  the  representations,  and  the  othiers  did  not  make  them 
recklessly,  not  caring  whether  they  were  true  or  not,  but 
they  merely  relied  on  the  fidelity  and  truthfulness  of  X, 
and  n^lected  their  duty,  in  the  proper  discharge  of  which 
they  would  have  learned  the  truth.  Under  these  facts  the 
New  York  Supreme  Court  (Appellate  Division,  Second 
Department)  holds  that  relief  t^  way  of  compelling  the 
directors  to  take  plaintiffs  place  as  a  stockholder,  returning 
to  her  her  entire  investment,  could  be  had  only  against  Xi 
actual  and  intentional  fraud  being  necessary  therefor;  and 
that  the  others  were  merely  liable,  on  account  of  their 
neglect  of  duty,   for  whatever  losses  plaintiff  sustained 
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CORPORATIONS  (Conttnoed)^ 

thereby.    With  this  case  compare  Kounfse  v.  Kennedy,  147 

N.  Y.  124,  29  L.  R.  A.  36a 


DAMAGES 

The  Court  of  Civil  Appeals  of  Texas  decides  in  Rapid' 
Transit  Ry.  Co.  v.  Smth,  82  S.  W.  788,  that  where  an 
tt.^^..^^    accident  occurred  in  June,  which  caused  plain- 


tiffs  wife  to  miscarry  the  following  day^  a 
second  miscarriage  the  following  November,  resulting  from 
the  same  injury,  is  not  too  remote  for  a  recovery  in  the 
same  actiim. 


DEEDS. 

In  Bosea  v.  Lent,  90  N.  Y.  Supp.  41,  the  New  York 
Supreme  Court  (Trial  Term,  Schenectady  County)  hdds 
coBsidtratiM  *^*   where   a  husband   i^xccuted   a   deed  of 

"*  *  property  to  his  wife,  and  placed  it  in  escrow 
to  be  delivered  to  the  grantee  if  the  grantor  got  drunk 
again,  there  was  no  consideration  for  the  deed;  and  where 
at  the  time  of  his  death  it  had  not  been  delivered,  he  was 
the  owner  of  the  property  though  he  had  been  drunk.  See 
also  Crain  v.  Wright,  36  Hun.  74,  and  Hanier  v.  Sidway, 
124  N;  Y.  53^ 


DIVORCK 

In  Rogers  v.  Rogers,  58  Atl.  822,  the  Court  of  Chancery 
of  New  Jersey  decides  tibat  sexual  intercourse  by  husband 
Adultery  t  and  wifc  after  he  has  knowledge  and  means  of 
coBdooattoa  proving  her  adultery  is  condcnlation,  and  that 
real  forgiveness  is  not  necessary.  Compare  Todd  r.  Todd, 
37  AtL  766. 

In  Cochran  v.  Cochran,  101  N.  W.  179,  the  Supreme 
Court  of  Minnesota  decides  that  condoned  cruelty  will  be 

g^^^^j.  revived  by  subsequent  misconduct  of  the  guilty 
party  of  such  a  nature  as  to  create  a  reasonable 
ai:^rehension  that  the  cruelty  will  be  repeated,  even  if  such 
misconduct  be  not  in  itself  sufficient  to  warrant  a  divorce. 
The  application  of  an  analogous  rule  to  divorce  granted 
on  the  ground  of  adultery  is  well  settled,  and  it  is  natural 
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DIVORCE  <CoiifiiiMd). 

to  find  it  applied  where  the  divorce  is  granted  on  the  ground 

of  cnidty. 


SUBEZZLElfSMT. 

The  Court  of  Crimmal  Appeals  of  Texas  decides  in  tVU- 
sof^  V.  State,  82  S.  W.  65 1»  that  where  an  employer  sends 

BaovMirtt  ^°  employee  to  get  some  medicines,  intrusting 
What        a  horse  to  him  to  ride  for  such  purpose,  there 

CMttitvtM  jg  ^  bailment  of  the  horse,  so  as  to  make  the 
employee  on  conversion  of  it  guilty  of  embezzlement  This 
case  is  interesting  in  view  of  the  important  line  of  cases 
distbguishing  between  a  transfer  of  the  possession  of  prop- 
erty and  a  transfer  merely  of  its  custody,  when  it  is  neces- 
sary to  distinguish  between  embezzlement  and  larceny. 


FEDERAL  COURTS 

Since  the  passage  of  the  Act  of  Congress  of  August  13, 
1894,  c  280  (U.  S.  G>mp.  St  1901,  page  2523),  a  num- 

jHffMiciiMi  ^^^  ^'  ^^^^  ^*^*  arisen  construing  it  and  there 
seems  some  doubt  under  it  as  to  the  jurisdiction 
of  federal  courts.  A  new  decision  dealing  with  this  matter 
is  the  case  of  United  States  v.  Churchyard,  132  Fed.  83, 
where  it  is  held  that  under  this  act  requiring  contractors  for 
government  work  to  giye  bonds  conditioned,  first,  for  the 
performance  of  the  contract,  and  second,  for  the  prompt 
payment  of  all  ffersons  supplying  labor  or  materials  in  the 
prosecution  of  the  work,  and  authorizing  such  persons  in 
case  of  non-payment  "  to  bring  suit  in  the  name  of  the 
United  States  for  his  or  their  use  and  benefit  against  said 
contractor  and  sureties,^'  sudi  a  suit  is  one  in  which  the 
United  States  is  plaintiff  within  the  meaning  of  Section  i 
of  the  Judiciary  Act  of  August  13,  1888,  c  866,  and  of 
whidi  a  federal  court  has  jurisdiction  regardless  of  the 
citizenship  of  the  parties  or  the  amount  in  controversy. 
With  this  decision  should  be  compared  United  States  v. 
Hendertong,  102  Fed.  2,  and  United  States  v.  Sheridan, 
119  Fed.  236. 
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GAMING. 

Playing  pool  under  an  agreement  that  the  one  losing 

shall  pay  for  the  table  is  betting  within  the  statute  pro- 

whAt        hibiting  the  keeping  and  exhibiting  of  a  gaming 

constitotM    table   for  the  purpose  of  gaming:    Court  of 

Criminal  Appeals  of  Texas  in  Mayo  v.  State,  82  S.  W.  515. 


GOVERNMENT  LANDS. 

It  is  decided  by  the  United  States  Circuit  Court  of  Ap- 
peals (Eighth  Circuit)  in  United  States  v.  Detroit  Timber 

BoiiAPid*     and  Lumber  Co.,  131  Fed.  668,  that  the  title. 

Purchaser  of  a  bona  Me  purchaser  of  lands  subsequent  to 
the  issue  of  the  patents  is  superior  to  the  equitable  claim  of 
the  United  States  to  avoid  the  patents  and  the  title  under 
them  for  fraud  or  error  in  the  issue  of  the  former.  There 
is  the  further  holding  that  purchasers  in  good  faith,  with- 
out notice,  for  value,  of  the  equitable  title  evidenced  by 
receivers'  final  receipts  upon  which  patents  subsequently 
issue,  have  a  complete  defence  of  a  bona  Me  purchase  un- 
assailable by  a  suit  of  the  United  States  to  avoid  the  patents 
and  the  titles  under  them  for  fraud,  perjury,  or  error  in 
the  procurement  of  the  former.  Compare  Guaranty  Savings 
Bank  V.  Bladow,  176  U.  S.  448,  453. 


HUSBAND  AND  WIFE. 

In  Powell  V.  Benthall,  48  S.  E.  598,  the  Supreme  Court 

of  ^lorth  Carolina  decides  that  an  action  to  recover  dam- 

Harboriflff     ^P^  ^^^  harboring  plaintiff's  wife  after  dcfcnd- 

Marricd       ants  Were  notified  by  the  plaintiff  not  to  do  so 

wo»«B       cannot  be  predicated  of  the  act  of  a  sister  and 

brother-in-law  of  the  plaintiflTs  wife  in  good  faith  harbor* 

ing  her,  without  having  actively  procured  the  separation  or 

counselling  and  advising  its  continuance.    And  it  is  further 

held  that  in  an  action  to  recover  damages  for  harboring 

plaintiff's  wife  after  defendants  were  notified  by  plaintiff 

not  to  do  so,  the  relation  of  the  defendants  to  plaintiffs 

wife  is  relevant  and  material  on  the  question  of  motive. 

Compare  Turner  v.  Estes,  3  Mass.  317. 
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HUSBAND  AND  WIFE  (ContimMd). 

In  Hubbard  v.  Hubbard,  58  Atl  969,  the  Supreme  Court 
of  Vernior^  decides  that*  since  a  husband  has  a  freehold 
CMvcvaac«    estate  in  the  land  of  his  wife,  where  such  land  is 

*>^^"*  not  held  by  her  for  her  sole  and  separate  use, 
an  act  authorizing  the  Court  of  Chancery  ''in  its  discre- 
tion"  on  the  wife's  petition  to  convey  her  real  estate  by 
sqnrate  deed  is  unconstitutional,  as  depriving  the  husband 
of  his  property  without  due  process  of  law.  Compare  In  r# 
Mary  Ann  Alexander,  53  N,  J.  96. 


ILLEGITIMACY. 

The  Court  of  Appeals  of  Kentucky  holds  in  Hall  v.  Hall, 
82  S.  W.  300,  that  a  statute  providing  that  if  a  man,  having 

3^^^^^  had  a  child  by  a  woman,  shall  afterwards  marry 
her,  such  child  or  its  descendants,  if  recognized 
by  him  before  or  after  marriage,  shall  be  deemed  legitimate, 
docs  not  apply  to  a  case  where  the  father  was  the  husband 
of  another  woman  when  the  child  was  begotten.  The  fact 
that  similar  statutes  exist  in  almost  all  the  states  makes  this 
case  of  more  than  local  interest 


INSURANCE. 

The  Supreme  Court  of  Errors  of  Connecticut  decides  in 
Vincent  v.  Mutual  Reserve  Fund  Life  As/n,  58  Atl.  963, 
PKMoiptiM  ^^^^  ^°  ^^  action  on  a  life  policy  the  prestunp- 
•fTrathfiii.  tion  that  the  declarations  of  deceased  in  the 
"***to22r*  application  are  true,  while  sufficient  to  make  a 
**"  f!rima  facie  case  for  plaintiff  on  the  introduc- 

tion of  the  policy,  is  not  entitled  to  be  considered  as  having 
probative  force,  requiring  such  presumption  to  be  weighed 
as  evidence  in  tiie  final  determination  of  the  issue  of  fact  as 
to  whether  the  representations  are  true.  Compare  Barber^s 
Appeal,  63  Conn.  973,  22  L.  R.  A.  9a 

The  similarity  in  their  main  outlines  of  the  various^  poli- 
cies of  life  insurance  makes  of  general  interest  the  decisions 
coMtractiM  of  the  Supreme  Court  of  Tennessee  in  Childress 
if  pwncr  V.  Fraternal  Union  of  America,  82  S-  W.  832. 
It  is  there  decided  that  a  clause  in  an  insivance  policy 
making  the  same  incontestable  after  the  expiration  of  two 
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years,  except  as  to  agreements,  representations,  and  war» 
ranties  in  relation  to  age,  oocupationi  and  use  of  alcohol, 
and  a  clause  reducing  Sie  indemnity  in  case  of  suicide  to 
one-third  of  the  amount  otherwise  due,  are  sqmrate  and 
independent,  and  in  no  wise  affect  each  other;  and  the 
bencdSciary  cannot  recover  more  than  one-third  the  policy^ 
in  case  of  suicide,  although  death  occurs  after  the  expiration 
of  two  years  and  the  policy  has  become  incontestable. 


MARRIED   WOMEN. 

With  one  judge  dissenting,  it  is  decided  by  the  Supreme 
Court  of  South  Carolina  in  Picrson  v.  Greeti,  48  S.  E.  624, 
^^^  that  where  a  wife  executed  a  mortgage  to  raise 

**  money  to  pay  her  husband's  debts  and  to  com* 
promise  a  criminal  prosecution  against  him,  and  the  mort- 
gagee  assisted  in  such  compromise,  the  mortgage  is  valid 
as  to  the  sum  used  in  payment  of  the  debts,  but  invalid  as 
to  the  amount  used  in  compromising  the  prosecution.  See 
Wallace  v.  Lark,  12  S.  C  578. 


MASTER  AND  SERVANT. 

The  Supreme  Court  of  Tennessee  decides  in  Chattanooga 
Electric  Ry.  Co.  v.  Moore,  S2  S.  W.  478,  that  a  street  rail- 
NeffifffeiiMi  ro2id  company  is  not  chargeable  with  negligence 
street  Rail,  in  permitting  telephone  poles  to  be  erected  on 
waycompftar  i^jj^  ^q^  owncd  or  controlled  by  it  so  near  the 
track  as  to  be  dangerous  to  employees  operating  cars.  See 
also  Lucas  v.  5*/.  Lotas  Railway  Company,  73  S.  W.  589b 
61  L.  R.  A.  452. 

A  decision  of  importance  to  telephone  and  telegraph  com- 
panies is  found  in  Britton  v.  Central  Union  Telephone  Co^ 
TeiephoM  141  Fed.  844,  whcrc  the  court  holds  that  where 
i^*<*  a  telephone  lineman  was  injured  by  the  falling 
of  a  defective  pole  from  which  he  was  removing  the  wires 
prior  to  the  demolition  of  tlie  pole,  such  pole  was  an  appli- 
ance only,  and  not  a  place  to  work  which  plaintiffs  employer 
was  required  to  make  safe  for  him  to  work  on.    Compare 
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Chambers  v.  American  Tin  Phtf  Co.,  129  Fed.  561,  and 
MaxAeld  v.  Graveson^  131  Fed.  841,  two  recent  cases  bear- 
ing upon  the  same  general  matters. 


lfORTGA6E& 

It  is  decided  ly  the  United  States  Circuit  Court  of  Ap- 
peals (Eighth  Circuit)  in  Booker  v.  Crocker,  132  Fed.  7, 
c*.bm4.  that  one  of  several  holders  of  bonds  secured 
hoMcn  by  ^  common  mortgage,  who  purchases  superior 
liens  upon  or  titles  to  the  mortgaged  property,  takes  them  m 
trust  for  his  co-bondholders  upon  condition  that  within  a 
reasonable  time  after  they  receive  notice  of  his  purchases 
they  contribute  to  him  their  proportionate  shares  of  die 
amounts  he  paid  for  them.  A  community  of  interest  in  a 
common  title  or  security  involves  a  mutual  obligation  not 
to  impair  it    See  also  Jackson  v.  Ludeling,  21  Wallace,  616. 


PARENT  AND  CHILD. 

Against  tiie  dissent  of  three  judges,  the  Supreme  Court 
of  Illinois  decides  in  Cormack  v.  Marshall,  71  N.  E.  1077, 
Cmiody«i  that,  since  a  habeas  corpus  proceeding  to  obtain 
ckiM  the  custody  of  a  child  is  in  the  nature  of  a 
private  suit,  in  which  the  public  is  not  concerned,  a  judg- 
ment in  such  proceeding  before  a  court  or  judge  having 
conqietent  jurisdiction  is  a  final  order,  and,  when  unap- 
pealed  from,  is  res  judicata  as  between  the  parties  so  long 
as  the  same  conditions  exist  as  obtained  at  tiie  time  of  the 
hearing  and  order.  The  decision  presents  a  very  careful 
and  satisfactory  review  of  the  principles  and  decisions  in- 
volved.   Compare  In  re  King,  66  Ksms.  695. 

The  Supreme  Court  of  Michigan  in  McCrady  v.  Pratt, 
loi  N.  W.  227,  holds  that  in  an  action  for  boarding  the 
NeeMMriMi  defendant's  son,  the  burden  was  pn  the  plain- 
dardM  «i  tiff  to  prove  by  a  preponderance  of  the  evidence 
^"^^  that  when  the  son  came  to  her  to  board  he  Mras 
authorized  to  procure  board  upon  the  father's  credit,  and 
that  the  plaintiff  boarded  the  son,  relying  solely  upon  such 
credit 
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SETTLEMENT. 

The  question  when  a  promise  of  immediate  payment 
which  is  broken  may  be  considered  sufficient  evidence  of 
ProBiM  cf  fraud  to  avoid  an  agreement  made  in  considera- 
imnedtate  tion  thereof  is  considered  by  the  Supreme  Judi- 
Payaeot  ^j^^j  q^^^  ^f  Massachusctts  in  Wood  V.  Sherer. 
71  N.  E.  947.  It  there  appeared  that  plaintiffs  and  de- 
fendant made  a  settlement,  upon  which  defendant  agreed 
to  give  plaintiffs  a  check  for  a  certain  amount  immediately. 
Neither  party  having  a  blank  check,  this  was  not  done,  but 
for  a  number  of  days  thereafter  plaintiffs  continued  to 
expect  the  check.  Defendant  made  other  promises  to  send 
it,  and  only  four  days  before  an  action  by  the  plaintiffs 
against  defendant  the  former  notified  the  latter  that,  unless 
they  received  the  check  by  a  certain  day,  they  would  sue. 
Under  these  facts  it  is  decided  that  it  could  not  be  said  as 
a  matter  of  law  that  the  settlement  was  conditional  upon 
defendant's  giving  a  check  at  the  time,  or  that  it  was  pro- 
cured by  a  fraudulent  promise  by  defendant  to  give  a 
check  then. 


TAXAllON. 

The  difficult  questions  which  arise  in  determining  the 
situs  of  personal  property  for  the  purposes  of  taxation  give 

situs  cf  nse  to  a  valuable  decision  by  the  Supreme 
ProBisMrj  Court  of  Indiana  in  Buck  v.  Beach,  71  N.  E. 
^^^  963.  In  that  case  the  following  facts  appear: 
A  resident  of  New  York  for  many  years  kept  a  large 
amount  6f  money  loaned  in  Ohio,  the  notes  being  payable 
there,  and  secured  by  mortgages  on  property  th^e  situated. 
The  loans  were  made,  and  the  interest  and  principal  col- 
lected, by  a  permanent  agency  in  Ohio.  By  direction  of  the 
owner,  for  a  series  of  years  certain  of  such  notes  and  mort- 
gages were  kept  by  another  agent  of  his  in  Indiana  in  an 
office  belonging  to  such  owner.  Such  agent  took  the  notes 
and  mortgages  at  once  after  they  were  given  and  recorded, 
and  kq>t  them  at  all  times,  except  that  he  sent  them  to  the 
Ohio  agent  to  have  payments  made  endorsed  thereon,  and 
also  each  year  a  few  days  prior  to  April  i,  which  was  the 
day  fixed  by  law  for  assessment  in  Indiana,  they  being  re* 
turned  to  him  shortly  thereafter.  The  purpose  of  stidi 
arrangement  was  to  escape  their  taxation  in  Ohio,  and  fhqr 
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were  not  returned  for  taxation  either  there  or  in  New 
York.  Under  these  facts  it  is  decided  that  under  ordinary 
laws,  such  as  might  be  presumed  to  be  in  force^  such  notes 
were  not  properly  taxable  in  either  of  such  states,  but  their 
proper  situs  for  taxation  was  in  Indiana,  where  they  were 
permanently  kept  in  the  regular  course  of  the  owner^s  busi- 
ness, and  Uiat  they  were  taxable  by  the  proper  officers  of 
the  county  where  they  were  so  kept 


TELEGRAMS 

The  Supreme  G)urt  of  Oregon  holds  in  Frazier  v.  tVest-- 

em  Union  Telegraph  Co.,  78  Pac  330,  that  the  addressee 

RigM  cf      o^  ^  telegram  can  maintain  an  action  for  failure 

AddrcssM  to   to  deliver  it  only  when  the  company  has  knowl- 

Actioa  edge  that  it  is  for  his  benefit  Comport  Play  ford 
V.  United  Kingdom  Tel.  Co.,  L.  R.  4,  Q.  B.  705,  but  see 
2  Shearman  and  Redfield,  Negligence  (5th  ed.),  Sec  543. 


WATER  AND  WATER-CX)URSES. 

It  is  decided  by  the  Supreme  Court  of  Illinois,  in  Beidler 

V.  Sanitary  Dist.  of  Chicago,  71  N.  K  1118,  that  where 

Ripvtaa      canals  from  a  river  were  constructed  for  the 

Righto  purpose  of  navigation,  the  owner  of  each  lot 
abutting  thereon  acquired  by  prescription  the  same  riparian 
rights  in  the  water  therein  that  he  would  have  had  if  the 
canals  had  been  natural  waterways.  Compare  Ciiy  of 
Reading  v.  Althouse,  93  P^  40a 
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a  tkeatise  on  the  system  of  evidence  in  trials  at 
Common  Law,  Including  the  Statxh'es  and  Judicial 
DECISIONS  OF  All  Jurisdictions  of  the  United  States. 
By  John  Henry  Wigmore,  Professor  of  the  Law  of  Evi- 
dence in  the  Law  School  of  Northwestern  University.  In 
four  volumes.    Boston :  Little,  Brown  &  Co.      1904. 

Professor  Wigmore  has  set  himself  a  most  stupendous  task, 
no  less  a  one  than  that  of  stating  in  a  logical  form  and  in  an 
orderly  manner  the  Law  of  Evidence.  In  the  preface  he 
quotes  this  canon  of  Sir  James  Stephen :  "  A  complete  account 
of  any  branch  of  the  law  ought  to  consist  of  three  parts, 
corresponding  to  its  past,  present,  and  future  condition  re- 
spectively. These  parts  are  its  history,  a  statdnent  of  it  as 
an  existing  system,  and  a  critical  discussion  of  its  comi>oneiit 
14a 
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perts  with  a  view  to  its  improvement     Professor  Wigmore 
has  kept  this  object  before  hsm. 

The  work  so  far  is  in  three  large  volumes,  and  the  number 
of  cases  dted  is  enormour.  It  is,  however,  not  too  much  to 
say  that  the  result  is  such  as  to  justify  fully  the  labor  expended* 
The  5id)ject  has  been  treated  with  the  utmost  particularity. 
Perhaps  the  most  obvious  criticism  is  that  it  is  treated  too 
much  in  detail,  and  yet  it  would  be  hard  to  .say  what  part,  if 
any,  of  these  Uiree  volumes  could  have  been  omitted  without 

lOSSL 

The  Law  of  Evidence  is  stated  logically  and  clearly.  The 
historical  development  is  fully,  though  briefly,  traced  in  eadi 
particular  instance.  The  theories  underlyir;  and  the  prindples 
governing  the  various  rules  are  accuratelpr  set  forth.  Their 
exposition  is  in  the  highest  degree  scientific  and  convincing. 
Subject  after  subject  as  he  deals-  with  them  is  freed  from  the 
tangle  of  confusion  resulting  from  a  great  mass  of  decisions, 
ottok  hasty  and  ill-considered  nisi  prius  decisions  so  peculiar 
to  (his  brandi  of  the  law. 

The  book  shows  deep  research  into  the  very  sources  of 
the  law,  and  at  the  same  time  an  ability  to  use  the  material 
so  obtained  in  a  practical  manner.  The  theories  set  forth  do 
not  build  up  an  ideal,  thougb  non-existent,  state  of  the  law. 
They  serve  to  exhibit  the  law  as  it  is  in  an  orderly  manner, 
to  reconcile  the  conflicting  decisions. 

Professor  Wigmore's  took  is  singularly  free  from  conten* 
tious  writing.  His  purpose  is  not  to  support  a  thesis,  but  to 
state  the  law  as  tt  is,  and  at  the  same  time  to  exhibit  the  steps 
by  which  it  has  developed  and  to  point  out  the  road  for  further 
progress.  In  many  ways  his  woric  shows  the  influence  of  that 
neat  master  of  the  Law  of  Evidence,  the  late  Professor  James 
Bradley  Thayer,  whom  he  quotes  with  evident  admiration 
and  apprcdation.  Those  whose  ideas  of  the  Law  of  Evidence 
are  based  upon  older  text-writers  will  be  at  first  confused 
by  the  arrangement  of  the  present  volume,  which  is  highly 
elaborate.  The  subject  is  divided  into  four  books,  the  first 
of  them,  dealing  with  '' Admissibility,*'  the  most  important 
In  fact,  the  first  three  volumes  have  so  far  been  devoted 
to  tihis  subject  It  is  divided  again  into  four  parts,  each 
pait  divided  into  tides,  sub-titles,  and  topics.  While  the 
arrangement  is  elaborate,  it  is  apparentiy  logical,  and  tends 
to  simplify  the  subject  Some  of  the  terminology  will  sound 
strange  and  perhaps  pedantic  to  the  ear  of  the  profession.  To 
speak  of  prophylactic  rules  scarcely  conveys  any  very  definite 
idea  to  the  average  mind.  As  explained  by  Professor  Wig- 
more,  it  is  seen  Aat  it  does  accurately  express  his  meaning. 
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It  would  appear  to  be  better,  if  possible,  to  express  a  similar 
meaning  by  a  more  usual  term.  Much  more  of  tfie  terminolc^y 
will  be  found  to  be  novel.  While  this  originality  is  of  doubtful 
value,  there  can  be  no  question  that  where  a  new  arrangement 
of  the  subjects  has  been  introduced,  the  new  arrangement  is 
not  merely  theoretically  and  historically  sound,  but  is  practi- 
cally superior  to  the  old,  tending  to  the  simplification  of  the 
subject  and  to  the  removal  of  erroneous  analogies. 

io  class  admissions  as  instances  of  testimonial  impeachment 
is  certainly  novel.  While  its  soundness  may  be  perhaps  a 
question,  it  is  certain  that  they  are  not,  as  usually  stated,  ex- 
ceptions to  hearsay,  nor  is  their  admissibility  in  any  way  sub- 
ject to  the  same  requirements  cr  based  upon  the  same  consid- 
eration. Their  removal  from  this  group  tends  to  remove  a 
great  deal  of  existing  confusion.  The  treatment  of  the  whole 
subject  of  **  Hearsay"  is  particularly  good. 

The  manner  in  which  the  so*called  res  gesta  rule  is  deah 
with  is  particularly  convincing,  and  brings  something  at  least 
approaching  order  out  of  the  chaos  in  which  that  subject  has 
seemed  irrevocably  plunged.  It  is  fundamentally  sound  and 
p«*actical.  His  treatment  of  such  practical  matters  as  cross- 
examination,  production  of  documentary  originals,  testimonial 
impeachment,  and  similar  subjects  is  an  admirable  blending 
of  theory  and  practice. 

.To  review  at  length  a  work  of  this  magnitude  would  be 
impossible.  It  only  remains  to  say  that  it  represents  the  high- 
est type  of  text-book,  such  a  work  as  exhausts  the  subject 
historically,  theofetically,  and  even  as  a  digest  It  will  be 
surprising  if  it  is  not  re^rded  by  the  profession  in  all  its 
branches  as  the  authoritative  work  upon  the  subject 

There  are  some  few  faults  in  the  make-up  of  the  book.  The 
inclusion  in  the  text  of  copious  quotations  of  judicial  opinion, 
while  extremely  valuable,  perhaps,  unduly  swells  the  size  of 
the  work.  Some  of  the  grouping,  much  of  the  terminology, 
may  be  regarded  as  strained  and  pedantic,  but  the  more  die 
book  is  read,  the  deeper  becomes  the  impression  of  the  sound- 
ness of  its  treatment  of  the  subject,  of  the  accuracy  of  its 
expression  of  the  law,  and  of  the  completeness  with  whidi 
die  authorities  have  been  examined  and  compiled. 

Francis  H.  BohHetL 
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THE  LIMITATIONS  OF  THE  POWER  OF  A 
STATE  UNDER  A  RESERVED  RIGHT  TO 
AMEND  OR  REPEAL  CHARTERS  OF  INCOR- 
PORATION, 

(Cootioucd  from  page  lit.) 

III.   THE  CORPORATION   AND  THIRD  PERSONS. 

Contracts  entered  into  between  corporations  and  third 
persons  have  not  given  rise  to  as  much  confusion  and  to  as 
many  questionable  judicial  decisions  as  the  contracts  of 
corporators  inter  se.  This  is  because  such  contracts  are  not 
embodied  in  the  charters  over  >vhicii  the  states  have  reserved 
the  power  of  amendment  or  repeal,  and  there  is  therefore  no 
seeming  identity  of  these  contracts  with  the  corporate  char- 
ters. Two  propositions  have  been  advanced  by  the  courts 
with  general  uniformity: 

First:  The  mere  fact  that  the  state  has  reserved  the 
right  to  revoke  or  alter  a  charter  of  incorporation  granted 
by  it  gives  to  it  no  direct  power  to  alter  or  impair  the  con- 
tracts entered  into  between  the  corporation  and  third 
persons. 

Second:  A  corporation  which  is  subject  to  the  reserved 
power  of  the  state  cannot  limit  the  exercise  of  that  power 

«45 
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by  entering  into  contracts  with  third  persons.  If  the  state, 
where  no  such  contract  exist,  can  enact  changes  in  the 
corjKirate  charter,  it  can  enforce  such  changes  notwithstand- 
ing the  fact  that  it  may  thereby  indirectly  be  impairing  the 
obhgation  of  such  contracts. 

The  result  of  the  combination  of  these  two  propositions 
is  simply  that  the  state  can  exercise  no  greater  and  no  less 
power  over  corporations  because  of  the  existence  of  out- 
standing corporate  contracts.  These  contracts  arc  them- 
selves beyond  the  power  of  the  state  to  impair,  unless  it  be 
as  an  indirect  and  remote  consequence  of  the  state's  revoca- 
tion or  amendment  of  the  charter  of  the  corporation  in 
accordance  with  the  power  which  it  had  reser\*ed  for  tliat 
purpose. 

Let  us  suppose,  by  way  of  illustration,  that  a  state  passes 
an  act  providing  that  the  fact  that  an  insured  person  com- 
mitted suicide  shall  not  constitute  a  defence  to  an  action  on 
his  policy  of  life  insurance,  unless  suicide  was  contemplated 
by  the  insured  at  the  time  of  the  application  for  his  policy. 
Under  this  law  an  insurance  company  issues  a  policy.  Sub- 
setiuently  the  act  of  the  state  is  repealed.  Can  such  a  repeal 
be  held  valid  as  regards  the  {lolicy  previously  issued?  If 
there  was  no  reserved  power  to  give  to  the  state  control  of 
the  charter  of  the  insurance  company,  it  is  clear  that  such  a 
repeal  would  effect  an  impairment  of  the  obligation  of  the 
contract  entered  into  between  the  policy-holder  and  the 
company.®*  Would  the  law  be  otherwise  had  such  a  re- 
served iK)wcr  existed?  Evidently  n<»t,  for  such  power  could 
not  be  construed  to  give  to  the  state  rights  which  it  would 
not  otherwise  have  possessed  over  an  independent  contract 

In  Ashuclot  R.  R.  Co.  v.  Elliot,  58  X.  H.  451  (1878),  a 
railroad  company  was  incorporated  by  the  state  of  New 
Hampshire  in  the  year  1846,  subject  to  the  reserved  power 
of  the  state  to  annul  or  amend  its  charter.  In  1851  it 
executed  a  niortj^^agc  uiHin  its  corporeal  property  and  fran- 
chises. Subsequently  the  legislature  of  the  state  passed  two 
acts:    one  enacting  that   if  this  mortgage  was  not  paid 

'"*  Jitrnum  V.  Knights  Temblors*  and  Masons'  Life  Indcmniiy  Co.,  95 
FiM.  Rip.  70  (i?99). 
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within  a  year  the  mortgagees  should  succeed  to  all  of  the 
rights  of  the  company,  and  the  other  providing  that  the 
mortgagees  should  have  the  right,  upon  four  weeks*  notice 
being  given,  to  sell  the  road.  The  court,  per  Chief-Justice 
Doe.  held  tliat  these  acts  were  unconstitutional  and  void, 
because  the\'  arbitrarily  deprived  the  railroad  company  of  a 
property  right  not  granted  to  it  by  the  state — namely,  its 
equit)-  of  redemption  in  the  mortgaged  property.  XXHiat 
these  acts  attempted,  in  addition  to  the  fatal  objection  to 
their  validity  pointed  out  by  the  court,  was  to  alter  the 
nwrtgage  contract  existing  between  the  company  and  the 
mortgagees,  and  also  for  this  reason  the  legislation  in  the 
case  would  have  been  an  unjustifiable  exercise  of  the  re- 
ser\*ed  power  of  the  state. 

In  Bank  of  the  OU  Dominion  v.  McVeigh,  20  Gratt 
(Va.)  457  (1871),  the  question  before  the  court  was  the 
constitutionality  of  an  act  of  the  state  of  Virginia,  which 
authorized  anyone  indebted  to  a  branch  bank  of  the  state 
situated  within  the  Union  lines  to  pay  his  debt  to  the  parent 
bank  if  the  latter  was  located  within  the  Confederate  lines, 
and  vice  versa.  The  purpose  of  the  act,  and  what  it  woidd 
have  accomplished  had  its  validity  been  sustained,  was  to 
enable  dtbt^  owed  to  the  banks  to  be  paid  in  depreciated 
Confederate  money.  The  charter  of  the  bank  concerned  in 
the  case  in  question  was  subject  to  the  reserved  power; 
nevertheless,  the  court  lieM  that  the  act  was  void,  since  it 
effected  an  impairment  of  tlic  obligation  of  the  contract 
between  the  banks  and  tlieir  debtors.  "  It  is  undoubtedly 
true,"  said  the  court,  '*  that  it  is  in  the  power  of  the  legis- 
lature, under  its  reser\ed  rights,  to  alter  or  amend  the 
charters  of  banking  institutions,  or  to  take  them  away  alto- 
gether. But  it  does  not  follow  that  in. doing  this  it  may 
interfere  with  and  abng^atc  contracts  lawfully  made  under 
such  charters,  or  disturb  rights  already  legally  vested  under 
tlicni  in  the  course  nf  their  Icgitiinaie  business.  Tlie  legis- 
lature did  <lc<crve  the  right  to  modify  and  amend  the  charter 
of  the  Bank  of  the  Old  Domini<»n.  but  it  did  not  and  could 
not  reserve  the  riqht  to  alter  c-ntracts  made  under  the  old 
charter.    All  contract'^  jiiade  in  pursuance  of  its  charter  are 
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to  be  construed  with  reference  to  the  charter  in  force  at 
the  time  they  were  made.  The  charter  may  be  changed, 
but  the  contracts  made  under  that  charter  cannot  be  altered 
by  the  legislature." 

The  soundness  of  these  decisions  is  beyond  doubt,  and,  so 
far  as  known,  there  has  been  no  judicial  departure  from 
the  principles  which  they  establish.**  There  are  some 
cases  in  the  books  which  seem  to  advocate  contrary  doc- 
trines, but  it  is  believed  that  these  can  all  be  explained  upon 
other  grounds.  In  some  of  them  the  decision  proceeds  upon 
the  thcor}'  that  the  contract,  the  impairment  of  the  obligation 
of  which  is  objected  to.  did  not  in  fact  exist,  or  else  was  not 
as  far-reaching  in  its  terms  as  claimed.*^     In  others  the 

""'It  (the  legislature)  has  no  right  even  under  such  circtinistancet 
(that  is.  where  there  is  a  reserved  power  in  the  charter)  to  take  away 
or  destroy  the  property  or  annul  the  contracts  of  a  railroad  company 
with  third  persons,  late  Shore  and  Michigan  Southern Haihva^  Co» 
V.  Smith,  173  U.  S.  684  (1898).  "The  object  of  1  reservation  of  this 
kind  in  acts  of  incorporation  is  to  insure  to  the  government  control 
over  corporate  franchises,  rights,  and  privileges  which,  in  its  sovereijpl 
or  legislative  capacity,  it  may  call  into  existence ;  not  to  interfere  with 
contracts  which  the  corporation  created  by  it  may  make."  Dissenting 
Opinion  of  Mr.  Justice  Field  hi  re  Sinking  Fund  Casei^  99  U.  S  TOO 
(1878).  *' A  legislature  cannot,  by  amendment  or  repeal  of  a  charter, 
deprive  the  members  of  a  coriKiration  of  the  property  or  contract  rights 
ii  has  acquired  by  the  exeroi>e  of  its  corporate  powers.  ...  It  cannot 
annul  contracts  made  by  the  corporation  with  third  persons  in  the 
excrci>c  of  its  lawful  fr::nv'liiM*s.  It  cannot  undo  that  which  is  done. 
It  cannot  ^ay  that  that  il>>cs  not  exist  which  does  in  fact  exist.  It 
cannot  recall  an  executed  grant  of  property.  But  it  can  revoke  for  the 
future  anything  in  the  elianer  of  a  promis>ory  character,  whether  it  is 
contractual  or  merely  pratuiious."  Northern  Bank  of  Kentucky  v. 
StoHc,  88  Fed.  Rep.  4>3  11898). 

*'  Such  was.  for  example,  the  real  basis  of  the  decision  in  the  Penn- 
sylvania College  Cases.  13  Wall.  t90  (1871),  where  it  was  held  that 
liiere  had  never  been  a  contract  between  Jefferson  College  and  the 
holders  of  scholarships  in  that  institution  that  instruction  in  the  college 
was  to  be  forever  given  at  C.inonsburg;  therefore  a  consolidation  of 
the  collei^e  with  Washinfnon  College  and  a  removal  of  the  consolidated 
in>liiuiii*ns  to  Washington  did  not  impair  any  contract  between  Jeffer- 
snn  Ci'Ilogc  and  the  hoIiKTs  of  its  scholarships.  So  al^o  in  Cumber' 
land  and  Ohio  R.  R.  Co.  v.  Barren  County  Court.  10  Bush.  (Ky.)  (k)4 
( 1S74),  in  wliioh  the  clii-rtcr  *•{  a  railroad  company  gave  it  the  right  to 
Solicit  and  receive  inmicdiaie  Mihscriptions  to  its  stock  from  the  counties 
through  which  its  road  pa>>ed.  The  voters  in  one  of  these  counties 
vtnc<l  to  subscribe  to  tlie  cv>nipany's  stock,  and  the  county  court  directed 
the  .nulgc  iliereol,  upon  certain  conditions,  to  subscribe  accordingly. 
The  legislature  enacted  a  law  prohibiting  the  subscription  until  a 
iiTtain  amount  of  ihe  work  of  construction  of  the  road  had  been  com- 
pleted within  the  county.    This  act  was  sustained  by  the  court  because 
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changes  in  the  contract  wrought  by  the  state's  amendatory 
act  did  not  impair  its  obligation  and  were  such  changes  as 
would  have  been  permissible  even  if  no  power  had  been 
reser^'ed  by  the  state  to  alter  or  repeal  the  charter  of  the 
corporation  which  had  entered  into  tlie  contract.** 

Although  the  trend  of  authority  is  thus,  very  properly, 
against  the  allowance  to  the  states  of  power  to  alter  or 
impair  existing  contracts  of  corporations  with  third  persons 
under  the  guise  of  an  exercise  of  the  power  to  amend  the 

no  contract  of  subscription  had  yet  been  entered  into  between  the 
company  and  the  qualified  county  authorities.  In  State  of  Maint  v. 
Bohcinicr,  96  Me.  257  (1902).  the  defendant  had  obtained  from  a  medi- 
cal society  a  license  to  practise  medicine  within  the  state,  the  society 
having  been  empowered  by  the  state  ^  subject  to  the  reserved  power) 
to  grant  such  licenses.  A  later  act  of  the  legislature,  under  pain  of 
criminal  penalty  for  disobedience,  required  all  gersons  to  be  registered 
by  the  State  Board  of  Registration  of  Medicine  and  Surgery.  The  act 
was  held  valid,  and  the  defendant,  who  had  failed  or  refused  to  register, 
was  convicted  under  it  If  there  can  be  said  to  have  been  any  contract 
still  existing  between  the  defendant  and  the  society,  it  did  not  provide, 
as,  indeed,  it  could  not  have  provided,  against  the  imposition  by  the 
state  of  additional  qualifications  for  the  practice  of  medicine;  it  was 
made  subject  by  implication  to  the  exercise  of  the  police  power  of  the 
si3te.  and  was  therefore  not  impaired  by  subsequent  legislation  of  that 
nature.  Otherwise  than  as  an  exercise  of  the  police  power  the  legisla- 
tion would,  it  is  bclicve<l.  have  been  invalid  so  far  as  it  purported  to  be 
applicable  10  pre^iou**  licensees  of  the  society. 

*'  Thus  ihe  legi>lati*m  in  the  Sinking  Fund  Cases.  99  U.  S,  700 
(187S),  provided  for  i!jc  c.-iabliMi!iiciii  by  the  railroad  company  of  a 
fund  from  wliivrli  to  meet  its  obIip.it;i>nf  .is  they  matured;  this  might 
be  justified  as  merely  slrengihcninK  nnl  increaMng  the  effectiveness 
of  the  conirnciual  oMigaii^^n  between  tlie  conip.iny  and  its  creditors. 
So  a!>o  a  cre«litor  may  be  deprived  of  a  particul:.r  remedy  for  the 
recovery  of  hi«  claim,  without  impairing  the  obligation  of  the  contract 
uith  his  debtor,  provided  th.it  other  substantial  remedies  are  left  to 
him.  Accordingly  the  right  of  attachment  as  process  for  starting  suit 
may  lawfully  be  abrogated  by  the  legislature,  even  though  it  affect 
contracts  between  a  corporation  and  its  creditors.  Read  v.  Frankfort 
Bank,  23  Me.  318  (1843) ;  Bowler  v.  Hill  60  Me.  172  (18/2).  These 
two  cases,  however,  are  of  doubtful  auttiority  in  deciding  that  such 
legislation  would  be  valid  as  to  existing  attachment  liens,  which  they 
hold  may  l»c  dissolved  by  act  of  the  legislature.  This  would  seem  to 
be  the  deprivation  of  a  vested  property  right.  Another  example  of  the 
operation  of  this  same  principle  is  10  be  found  in  Robinson  v.  Gardner^ 
18  Gratt.  (Va.)  509  (1868),  whire  an  act  of  the  legislature  forbade 
banks,  in  milking  a^>ipnments,  to  create  priorities  among  their  creditors. 
The  banks  had  formerly  had  that  right :  I -it  no  particular  creditor  could 
complam  of  its  aUilition  bccau<c  he  would  have  no  vested  right  to  the 
mere  chance  of  obtaining  a  preference,  even  if  the  bank  afterwards 
signified  a  tlcsirc  to  prefer  liinr.  and  ]  \>  contract  with  the  bank  cannot 
I>e  sai«l.  therefore,  to  have  been  impairto  by  a  law  establishing  a  pro 
rat.i  'li^tribution  of  assets  among  creditors. 
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charters  of  such  corporations,  yet  the  one  limitation  upon 
this  general  pro^^osition  must  carefully  be  remembered — 
namely,  that  the  state  can  make  any  alterations  in  the 
charters  of  corporations  which  it  could  otherwise  have  made 
under  its  resented  power,  notwithstanding  the  fact  that  the 
corporation  may  meanwhile  have  entered  into  contracts  the 
obligation  of  which  indirectly  will  be  impaired  by  sudi 
amendator)'  act  of  the  state.  If  the  state  has  reserved  the 
right  to  revoke  the  franchises  of  the  corporation,  it  may  do 
so,  however  dire  may  be  the  effect  of  such  revocation  upon 
the  existing  liabilities  of  the  corporation.**  If  the  state  has 
granted  to  the  corporation  an  exemption  from  state  taxa- 
tion, and  the  charter  of  the  corporation  is  subject  to  the 
reserved  power,  the  state  may,  in  exercising  that  power, 
recall  such  exemption  or  other  special  privileges  granted, 
and  thus  in  various  respects  increase  the  burdens  of  the  cor- 
poration, although  the  result  of  such  action  may  be  the 
inability  of  the  company  to  pay  its  outstanding  indebted* 
ness.'®*  If  the  state  has  the  reser\ed  right  to  regulate  the 
tolls  and  charges  of  a  railroad  or  other  quasi-public  cor- 
poration, it  may  employ  such  power  ad  libifU9n,  so  far  as 
the  possibility  of  any  ciTective  objections  on  the  part  of 
creditors  is  concerned.***    The  corporation  has  an  existence, 


"When  the  charter  of  the  corporation  is  repealed,  its  property  be- 
comes, and  must  be  suffered  by  the  legislature  to  become,  a  trust  fund 
for  distrihution  among  creditors  and  stockholders,  according  to  the 
rule  cstabli>htfd  in  sMuwma  v.  Potomac  Co.,  8  Peters,  aSt  (1834),  and 
Bacon  v.  Kohcrtson,  18  How.  480  (1855).  Therefore  there  is  no  im- 
painnent  of  the  obligation  of  contracts  between  the  corporation  and  its 
creditors  caused  by  a  dissolution  of  the  corporation.  Creditors  mast 
foresee  the  possibility  of  such  dissolution  just  as  they  must  anticipate 
the  death  of  a  natural  person. 

**.V/<»rriV  V.  Houston  City  Street  Raitivax  Co..  92  Tex.  129  (189B); 
Louisxillc  Water  Co,  v.  Clark,  143  U.  S.  i  (1891) ;  Apfcal  Tax  Court 
of  Baltimore  City  v.  Baltimore  Academy  of  the  I'isitatton,  50  Md.  4x7 
(1878) :  L'nion  raciHc  R.  R,  Co.  v.  Mason  City  and  Fort  Dodge  R.  R. 
Co..  128  Fed.  Rep.  230  (1904). 

'**-/r/«»rMO'-(7«M«*ru/  V.  Raihoad  Cotnf>anies,  35  Wise.  425  (1874); 
Bondholders  v.  Railroad  Comtnissioners,  Case  No.  1625.  3  Fed  Cas. 
846  (1874).  We  are  di-aling  here  wiih  the  subject  only  of  legislative 
power;  whether  it  would  be  p'^litic  for  the  state  indirectly  to  impair 
the  .security  of  tl:c  creditors  of  such  corporations  is  a  diflfcrent  ques- 
tion. "If  it  l>c  admitted  that  the  rocrved  |H>wer  to  alter  all  laws 
crealiutT  corporaiions  authorises  the  legislature  to  regulate  the  rates 
of  charge  of  a  railroad  c«»nipany  for  the  transportation  of  persons  and 
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rights,  franchises,  and  privileges  which  are  subject  to  revo- 
cation or  change,  and  it  cannot  assure  to  one  contracting 
with  it  any  greater  permanency  in  these  rights  than  it  can 
claim  for  itself  as  against  the  state.  It  occupies  a  position 
analogous  to  that  of  a  tenant  at  will,  and  just  as  such  a 
tenant  cannot  mortgage  his  estate  for  a  greater  interest  than 
he  himself  has  therein,  so  a  corporation  cannot,  by  entering 
into  contracts  with  third  persons,  secure  for  itself  any  addi- 
tional immunity  from  the  exercise  by  the  state  of  its  reserved 
power.  A  person  dealing  with  a  corporation  knows,  or 
should  know,  of  the  precarious  tenure  of  the  existence  and 
privileges  of  the  corporation  with  which  he  is  contracting^ 
and  therefore  he  enters  into  such  contract  with  his  eyes 
open,  and  must  abide  by  the  consequences  of  any  sul^e- 
quent  legislation  of  the  state  which  is  justified  by  the 
reserved  power. 

"  Persons  making  contracts  with  a  private  coiporatica 
know  that  the  legislature,  e\'en  without  the  assent  of  the 
corporation,  may  amend,  alter,  or  modify  their  charters  in 
all  cases  where  the  power  to  do  so  is  reser\'ed  in  the  charter 
or  in  any  general  antecedent  law  in  operation  at  the  time 
the  charter  was  granted.  .  .  .  Such  contracts  made  between 
individuals  and  the  corporation  do  not  varj'  or  in  any  man- 
ner change  or  nioilify  the  relation  between  the  state  and  the 
corporation  in  respect  to  the  right  of  the  state  to  alter, 
modify,  or  amend  such  a  charter,  as  the  power  to  pass  such 
laws  depends  upon  .  .  .  some  reservation  made  at  the 
time,  as  evidenced  by  some  pre-existing  general  law  or  by 
an  express  provision  incorporated  into  the  charter.  ...  It 
is  a  mistake  to  suppose  that  the  existence  of  such  a  contract 
between  the  corporation  and  an  individual  would  inhibit  the 
legislature  from  altering,  modifying,  or  amending  the  char- 
ter of  the  corporation  by  virtue  of  a  right  reserved  to  that 


property,  it  should  not,  in  common  honc<ty,  be  so  used  as  to  destroy 
or  essentially  impair  the  value  of  mortgages  and  other  obligations 
executed  under  express  authority  of  the  state.  The  reserved  power 
lias  not  generally  been  ,^uppo«^cd  to  autli-^rize  the  lcgi<^Iature  to  revoke 
the  contracts  of  the  corporation  with  third  persons,  or  to  impair  any 
veiled  rights  acquired  under  them."  Dis>enting  Opinion  of  Mr.  Justice 
Field  in  re  Stouc  v.  irisconsin,  94  U.  S.  18  (i8;6). 
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effect  ...  if,  in  view  of  all  the  circumstances,  the  legis- 
lature should  see  fit  to  exercise  that  power."  *•• 

"  It  (the  resened  power)  became,  by  operation  of  law,  a 
part  of  ever}-  contract  or  mortgage  made  by  the  company. 
.  .  .  The  share  and  bondholders  took  their  stock  or  their 
securities  subject  to  this  paramount  condition,  and  of  which 
they,  in  law,  had  notice.  If  the  corporation,  by  making  a 
contract  or  deed  of  trust  on  its  property,  could  clothe  its 
creditors  with  an  absolute,  unchangeable  right,  it  would 
enable  the  corporation,  by  its  own  act,  to  abrogate  one  of 
the  provisions  of  the  fundamental  law  of  the  state."  *•• 

*•  Nor  is  the  right  of  the  state  so  to  amend  or  modify  the 
charter  abridged  or  in  any  manner  affected  by  executory 
contracts  entered  into  by  the  company  with  third  persons 
before  the  amending  act  was  passed.  The  Macon  Construc- 
tion Company  in  dealing  with  the  railroad  company  was 
bound  to  take  notice  of  the  general  law  of  the  state,  under 
which  the  right  and  power  were  resented  which  have  been 
exercised.  ...  A  corporation  in  the  possession  of  fran- 
chises held  at  the  will  of  the  state  cannot  hinder  the  restimp- 
tion  or  modification  of  those  franchises  by  entering  into 
executor}-  contracts  with  third  persons.  Nor  can  that  effect 
be  wrought  by  like  contracts  between  the  parties  immedi- 
ately contracting  with  the  corporation  and  sub-contractors 
under  them.  On  no  contract  whatsoever  does  the  amend- 
ment now  in  question  have  any  direct  effect.  Its  only  effect 
upon  contracts  is  incidental,  and  if  they  cannot  be  performed 
consistently  with  the  alteration  in  the  charter  made  by  the 
amending  statute,  their  performance,  in  so  far  as  thus  hin- 
dered or  obstructed,  will  be  excused,  the  rule  of  law  being 
that  i)erformance  of  contracts  when  rendered  impossible  by 
act  of  law  stands  excused.  ...  In  so  far  as  this  or  any 
other  executor}-  contract  has  been  rendered  less  valuable  or 
profitable  to  the  parties  concerned  by  the  legislation  in  ques- 
tion, that  is  a  consequence  which  should  have  been  foreseen 
a:s  possible  and  which  nuist  be  accepted  by  the  parties  as  an 
incident  of  the  exercise  by  the  legislature  of  its  rightful 

••Pcnnfylv-.nia  College  Case.-.  13  Wall.  190  (1871). 

'•TiVIr  V.  C/.i.  jjt>  and  XorthiasUrn  Raihcay  Co.,  94  U.  S.  164  (1890). 
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legislative  power.  Surely  it  cannot  rationally  be  contended 
that  because  the  alteration  of  charters  with  respect  to  the 
latitude  of  the  franchises  granted  may  or  does  operate  un- 
favorably upon  executory  contracts  made  by  or  under  the 
corporations,  the  charters  must  remain  unaltered  in  this 
respect  and  the  reserved  power  in  the  legislature  be  reduced 
to  a  power  in  name  only/'  *•* 

When  it  is  said  that  persons  dealing  with  a  corporation 
do  so  with  actual  or  constructive  knowledge  of  the  reser\ed 
power  of  the  state  over  the  charter  of  the  corporation,  it 
must  at  the  same  time  be  borne  in  mind  that  this  means 
nothing  more  than  the  knowledge  of  such  power  as  properly 
can  be  exercised  by  the  state  over  the  corporations  which  it 
has  created.  The  existence,  franchises,  exemptions,  and 
privileges  of  the  corporation  are  held  by  it  at  the  will  of 
the  state,  and  creditors  must  araicipate  the  possibility  of 
their  revocation.  But  as  the  state  cannot,  under  the  reserved 
power,  declare  a  confiscation  of  the  property  of  the  corpora- 
tion, it  is  not  required  of  third  persons  contracting  with  the 
corporation  that  they  take  the  possibility  of  such  future 
action  by  the  state  into  their  consideration.  The  state 
cannot,  under  the  reserved  power,  limit  or  regulate  the 
power  of  the  corporation  to  contract,  to  any  greater  extent 
than  such  limitation  or  regulation  would  be  justified  as  an 
exercise  of  the  police  power  in  the  case  of  natural  persons; 
therefore  one  dealing  with  the  corporation  need  not  consider 
the  likelihood  of  sucli  legislation.  For  this  reason  it  is 
believed  that  the  decision  rendered  by  the  Federal  Supreme 
Court  in  the  case  of  the  United  States  v.  Union  Pacific 
Raihi'ay,  i6o  U.  S.  i  (1895),  >s  open  to  criticism — at  least 
in  the  broad  language  in  which  the  opinion  is  couched.  The 
facts  of  the  case  were  that  by  two  successive  acts,  each  of 
which  was  made  subject  to  the  reserved  power,  Congress 
subsidized  the  Union  Pacific  Railroad  Company,  and  re- 
({uired  it  and  its  allied  companies  to  operate  their  railroads 
and  telegraph  systems  for  all  purposes  of  travel  and  com- 
munication as  C'litiniious  lines,  without  any  discrimination 


***  Macon  and  Birmingham  R.  R.  Co.  v.  Cihson,  85  Ga.  i   (i99o). 
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against  one  another  or  against  third  persons.  Subsequently 
the  Union  Pacific  Company  entered  into  an  agreement  with 
tlie  Western  Union  Telegraph  Company,  whereby  the  latter 
was  given  absolute  control  of  all  telegraphic  business  on 
the  route  of  the  railroad  company.  Congress  thereupon 
passed  an  act  requiring  all  railroad  companies  which  had 
been  subsidized  by  the  govenimeiit,  and  required  in  their 
acts  of  incorporation  to  construct  and  operate  telegraph 
lines,  to  operate  such  lines  by  their  own  agents;  and  the 
act  further  directed  the  Attorney-General  to  institute  pro- 
ceedings to  annul  and  vacate  all  ultra  vires  contracts  which 
had  been  entered  into  by  these  railroad  companies  with  other 
persons  or  companies.  Tlie  government  accordingly  at- 
tempted to  annul  the  aforesaid  contract  between  the  Union 
Pacific  Company  and  the  Western  Union  Telegraph  Com- 
pany, and  the  Supreme  Court  sustained  the  government's 
contention  and  declared  this  contract  null  and  void.  The 
court  argued  that  the  railroad  company  had  never  had  the 
right,  under  its  original  act  of  incorporation,  to  make  such 
a  contract,  and,  if  that  be  so,  the  decision  reached  is  un- 
objectionable. But  the  court  proceeds  in  its  opinion  to  state 
that  even  if  the  contract  was  valid  when  made,  Congress 
could,  under  its  reserved  p<iwer,  require  the  railroad  com- 
pany itself  to  exercise  its  telegraphic  franchises,  and  could 
thus  nullify  its  pre-existing  Ci>nlract  with  the  Western  Union 
Company.  **  It  is  of  no  consequence  that  such  legislation 
may  defeat  the  purpose  contemplated  by  the  parties,  .  .  • 
for  the\*  contracted,  and  could  onlv  have  contracted,  in  view 
of  the  possible  exercise  by  Congress  of  the  power  expressly 
reser^•ed  by  it.  .  .  .  We  have,  therefore,  considered  the 
question  before  us  just  as  if  a  contract  or  arrangement  be- 
tween the  railroad  and  a  telegraph  company  for  the  con- 
struction by  the  latter  of  a  telegraph  line  on  the  route  of  the 
former  expressly  recited  the  provision  of  the  Act  of  1862, 
by  which  Conj;ress  reserved  the  power,  to  be  exerted  at  any 
time,  to  add  to.  amend,  or  repeal  the  act  which  authorized 
such  contract  or  arrangement."  Assuming,  as  the  court  did 
assume,  that  C«  iisrress  would  not  have  I)cen  able  to  impair 
the  contract  hail  there  been  in  the  act  of  incorporation  no 
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resenatton  of  the  power  of  amendment  or  repeal,  the  case 
seenis  to  err  in  its  statement,  not  so  much  of  the  doctrines 
govemnig  the  power  of  a  state  over  contracts  between  cor- 
porations and  third  persons,  as  of  the  amount  of  contnrf 
which  Congress  could  exercise  over  the  corporation  itself. 
It  is  true  that  whatever  power  was  possessed  by  the  govern- 
ment to  legislate  with  reference  to  the  charter  of  the  Union 
Pacific  Company  cuuld  be  exercised  by  it  notwithstanding 
the  existence  of  contracts  meanwhile  entered  into  between 
the  comi)any  and  other  companies  or  persons.  But  the  ques- 
tion is,  what  rights  did  Congress  have  over  the  railroad 
company?  It  could  rei)eal  its  franchises,  and  had  it  done 
tliis  the  telegraph  compan}^  could  not  have  been  heard  to 
complain  that  its  contract  with  the  Union  Pacific  Company 
was  thereby  rendered  valueless  and  void.  But  could  the 
government,  as  an  exercise  of  the  reser%'ed  power,  compd 
the  railroad  company  to  operate  a  telegraph  system  in  con- 
junction with  its  railroad,  and  thus  nullify  any  other 
arrangements  it  might  meanwhile  have  made  with  indepen- 
dent telegraph  companies?  It  ir  submitted  tliat  the  reserved 
power  clause  in  the  charter  of  incorporation  conferred  no 
such  authority,  even  if  it  were  true  that  "  by  its  resen-ation 
of  authority  to  add  to,  alter,  amend,  or  repeal  the  acts  in 
question,  whenever  it  chose  so  to  do.  Congress,  subject  to 
the  limitation  that  rights  actually  vested  or  transactions  fully 
consummated  could  not  be  disturbed,  intvnJcd  to  keep  withm 
its  control  the  entire  subject  of  railroad  and  telegraphic 
communication  between  the  Missouri  River  and  the  Pacific 
Ocean,  through  the  agenc}'  of  corporations  created  bj-  it,  or 
that  had  accepted  the  bounty  of  the  government.*'  If  Con- 
gress had  no  power  to  make  the  requirements  of  the  rail- 
road company  which  it  sought  to  exact,  it  would  follow  tliat 
the  telegraph  company  could  not  lie  compelled  by  these 
attcmptcil  amendments  to  relinquish  its  existing  contract 
with  the  Union  Pacific  Company,  even  had  that  company 
desired  and  solicited  the  amcmlator)'  legislation  which  Con- 
gress had  enacted. 

There  is  an  interesting  problem  which  it  is  ctinceived 
may  arise  in  reference  to  the  right  of  a  state,  under  a  re- 
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served  power,  to  affect  contracts  entered  into  between  a 
corporation  and  third  prsons,  but  which,  as  far  as  known^ 
has  not  yet  offered  itself  for  adjudication.  We  have  seen 
that  the  limitation  of  the  liability  of  stockholders  to  cor- 
porate creditors  is  a  franchise  or  privilege  granted  by  the 
state,  and  may  therefore  be  regulated  by  the  state  under 
the  reser%*ed  power,  and  cases  have  been  cited  in  which  the 
states  did  exercise  such  power  by  creating  or  increasing  the 
personal  liability  of  stockholders  over  and  above  the  fully 
paid-up  value  of  their  stock  subscriptions.  Suppose,  how- 
ever, that  the  state  were  to  decrease  the  liability  of  stodc- 
holders — to  say,  for  example,  that  their  stock  should  be 
liable  only  to  the  amount  already  paid  in  and  that  there 
should  be  no  further  assessments  collected  thereon.  Would 
such  legislation  be  valid  as  against  the  then  existing  credi- 
tors of  the  corporation  ?**^'  Theoretically  it  \i*ould  seem 
that  the  creditors  of  the  corporation  knew,  or  should  have 
known,  at  the  time  they  first  contracted  with  the  corporation 
that  the  regulation  and  extent  of  the  liability  of  the  stock- 
holders were  within  the  uncontrolled  discretion  of  the  state, 
and  therefore  that  any  subsequent  diminution  of  such 
liability  was  one  of  the  risks  assumed  by  them  in  dealing 
with  a  corporation  whose  charter  was  subject  to  the  re- 
served power.  On  the  other  hand  it  might  well  be  contended 
that  legislation  of  this  nature  is  for  the  evident  benefit  of 
the  corp-^ratiim,  not  of  the  state,  and  therefore  does  not 
come  properly  within  the  liistoric  purpose  of  the  reser\'ed 
power  clauses,  which  were  intended  to  allow  the  state  to 
make  changes  in  the  corporate  charter  without  the  assent 
and  even  in  spite  of  the  dissent  of  the  corporation ;  it  would 
be  in  effect  the  allowance  by  the  state  to  the  corporation  of 
the  right  to  repudiate  its  debts.  It  is  belived  that  the  courts 
would  not  sustain  such  legislation.    A  close  analog}'  to  the 


'*  In  the  ahsinco  of  a  rocrvcd  power  there  is  no  doulit  that  any  act 
di'cre.isins  the  lialtility  of  stoi'k holder 5,  or  repealing  a  statute  imposing 
ad«lition.il  and  ihtmmi.iI  liabihty  ti|K>n  them,  is  unconstitutional  as  to 
the  then  exi^iinn  creditors  of  th»  corporation.  Hazklhornc  v.  Calcf,  2 
l\  all  10  (i8^>4>  Cftant  v.  I'an  Schaick,  24  Barb.  (N.  Y.)  87  (ifS?); 
McDonnell  v.  AhKima  Gold  Life  Insurance  Co.,  Ss.Ala.  401  (1888); 
U'oodworlli  V.  Boulcs,  61  Kans.  569  (1900). 
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problem  here  suggested  is  to  be  found  in  those  cases  in 
which  it  has  been  held  that  the  legislature  cannot  so  revoke 
the  charter  of  a  municipality,  or  reduce  its  taxing  power 
to  such  an  extent,  as  to  impair  its  ability  to  pay  its  existing 
indebtedness ;  ^^*  nor  can  it  divide  a  municipality  into  two 
distinct  districts  without  providing  for  an  assumption  of 
the  indebtedness  of  the  municipality  by  the  districts  thus 
created.*®^  The  charter  of  a  municipality  is  subject  to  the 
legislation  of  the  state,  unchecked  by  the  provision  of  the 
Constitution  forbidding  the  impairment  of  the  obligation  of 
contracts,  and  accordingly  is  in  a  position  somewhat  similar 
to  that  of  a  private  corporation  whose  charter  may,  by 
proper  reservation  of  the  power,  he  repealed  or  altered  by 
the  legislature.  Ordinarily  the  state  may  make  changes  in 
the  organization  of  a  city  government  or  in  its  charter  privi- 
\tges,  just  as  it  may  in  the  case  of  a  corporation  subject  to 
the  reserved  power.^^'  But  the  state,  as  has  been  pointed 
out,  cannot  legislate  in  regard  to  the  charter  or  powers  of 
a  municipality  so  as  to  lessen  the  security  or  means  of  pay- 
ment of  the  claims  of  creditors.*^*  The  same  principle 
would  seem  to  be  applicable  to  legislation  lessening  the 
liability  of  the  stockholders  of  a  corporation  to  pay  its  in- 
debtedness already  contracted,  and  the  courts  would  prob^ 
ably,  should  the  occasion  arise,  refuse  to  sustain  the  validity 
of  an  act  which  palpably  would  tend  to  render  dealings  with 
corporations  so  unsafe  as  to  be  practically  prohibited. 

The  question  as  to  how  far  the  state  can  exercise  its 
reserved  power  in  limiting  the  power  of  a  cor|x>ration  to 
contract  with  third  persons  has  already  been  considered.  It 
was  pointed  out,  in  criticism  of  the  opinion  of  the  justices 


'•.WiVfirr'j  Administrator  v.  City  of  Pcusacola,  2  Woods  (U.  S.)t 
(^yi  (1875):  yon  liotfimn  v.  City  of  Quincy,  4  Wall,  535  (1866); 
State  V.  Citv  of  Xcw  Orleans,  37  La.  Ann.  13  (1885) ;  Wolff  v.  New 
Orleans,  103  U.  S.  358  (1880). 

^'^ Mount  Pleasant  v.  Beckiiith,  xoo  U.  S.  514  (1879)  ;  Brcuis  v.  CUy 
of  Ihtluth,  3  McCrary  (l*.  S).  J19  (1881);  Mobile  v.  Watson,  116  U. 
S.  2S0  (1885). 

'* rhihdclphia  v.  Fox,  64  Pa.  St.  169  (1870). 

"* Smith  \.  City  of  -//»/•/• /rw.  19  \Vi<ic.  469  (1865)  ;  People  v.  Com- 
mon Council  vj  the  City  of  Buffalo,  140  N.  Y.  300  (1893),  and  cases 
supra. 
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of  the  Supreme  Court  of  Maine,  97  Me.  590  (1903),  that 
the  state  should  have  no  greater  rights  in  this  respect  over 
corporations  than  over  natural  persons,  because  the  power 
of  a  corporation  to  contract  is  not  a  franchise  or  privilege 
which  properly  can  be  said  to  have  been  granted  to  it  by 
the  state.     In  both  cases  the  determining  consideration 
should  be  the  extent  of  the  police  power  of  the  state.    There 
are  several  decisions  in  the  reports  in  which,  under  the 
reserved  power,  the  states  have  been  allowed  to  enforce  acts 
forbidding  certain  kinds  of  contracts  to  be  entered  into  by 
corporations   except    with   terms   specifically   required   Iqr 
the  acts — for  example,  acts  providing  that  if  the  corporation 
should  discharge  cmc  of  its  employees  with  or  without  cause, 
the  latter*s  wages  should  become  at  once  due  and  payable, 
and  if  not  forthwith  paid  should  be  held  to  continue  at  the 
contract  rate  until  payment  was  made;  **•  or  acts  providing 
that  the  corporation  must  pay  its- employees  weekly;***   or 
prohibiting  contracts  with  employees  for  the  pajment  ol 
their  wages  otherwise  than  in  money."*    These  laws  have 
almost  uniformly  been  sustained,  the  contention  being  that 
although  such  restrictions  on  the  power  to  contract  may  be 
invalid  in  the  case  of  natural  persons,  as  being  a  deprivation 
of  their  liberty  and  property  not  justified  by  the  police 
power  of  the  state,  yet  the  power  to  contract  of  corporations 
which  are  subject  to  the  reserved  power  of  the  state  can  be 
limited  at  the  will  of  the  legislature,  for  corporations  derive 
their  right  to  contract  as  a  privilege  from  the  state,  which 
therefore  may  either  wholly  recall  the  right,  or  suffer  it  to 
remain  under  such  limitations  and  restrictions  as  the  state 
may  see  fit  to  impose.    This  argument  is  manifestly  falla- 
cious.    We  have  seen  that  it  is  only  the  exemptions  and 
franchises  of  a  corporation  which  can  be  recalled  or  limited 
by  the  state,  and  that  the  right  to  enter  into  contracts  docs 
not  constitute  a  franchise  of  the  corporation.    If  the  police 


"•/-.vr  V.  R^:i!\'iiv  Co.,  58  Ark.  407  (ift94>;  St  Louis,  Iron  Mamm- 
Mi»i  .:»f</  St.  I\:ul  Rifilway  v.  I  nuL  173  U.  S.  404  (i«o8). 

"'  State  V.  />r.  .\  »i  &  Sbartc  .Unnufaituring  Co.,  18  R.  I.  16  (1892)  ; 
cf»ntrn.  Urucr:  iltr  Coal  Co.  v.  Hw  rcoflc,  147  III.  66  (1S93). 

''Siiafftr  &  Munn  v.  Union  Mining  Co.,  55  Md.  74  (1R80). 
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power  is  sufficient  to  enable  the  stntc  to  linn't  the  right  of  a 
natural  person  to  make  contracts  of  the  kind  above  out- 
lined,— as  to  which  the  decisions  in  the  various  jurisdictions 
are  not  in  harmony. — it  will  allow  such  legislation  similarly 
in  the  case  of  corjxjrations,  whether  there  be  a  rcser\'ed 
power  of  amendment  or  not.  If,  on  the  other  hand,  the 
limitation  be  held  invalid  in  the  case  of  natural  persons,  it 
is  likewise  invalid  in  the  case  of  corporations.  The  reserved 
power  does  not  enter  into  the  question,  for  it  docs  not  extend 
to  control  of  the  riirht  of  corporations  to  make  contracts 
with  other  corporations  or  persons.  When  it  is  attempted 
to  make  acts  of  this  kind  applicable  to  contracts  previously 
entered  into  between  corporations  and  their  employees,  the 
legislation  is  cloubly  objectionable:  it  is  an  interference  with 
the  right  of  the  corporation  to  contract,  which  is  an  im- 
doubted  property  right,  and  it  also  involves  the  impairment 
of  the  obligation  of  all  such  pre-existing  contracts. 

This  completes  our  surve)'  of  the  extent  of  the  power  of 
states  over  corporations  whose  charters  are  granted  under 
a  reser\ed  power  of  revocation  or  amendment.  Whether 
these  reservation  clauses  would  have  come  into  existence  had 
the  doctrine  of  the  p^ice  power  and  the  other  limitations 
upon  the  Dartmouth  CiMlegc  decision  originated  earlier  in 
our  constitutional  histor)-  cannot,  of  course,  be  predicated. 
That,  properly  construed,  they  form  a  helpful  part  of  our 
const i tin ional  and  statute  laws,  by  rendering  corporations 
subject  to  state  and  therefore  to  popular  control,  is  un- 
doubted. But  it  is  just  as  clear  that,  improperly  extended  in 
their  scope,  they  have  been  construed  to  give  to  the  legis- 
latures of  the  states  in  many  cases  an  amount  of  power  over 
corporations  which  is  dangerously  inconsistent  with  Ameri- 
can theories  of  the  sanctity  of  property  and  of  contract 
rights — a  power  which  renders  investments  in  the  stock  of 
corporations  unsafe  because  subject  to  legislative  whims  and 
tyranny,  and  calling,  thcref*  »re.  it  is  submitted,  for  a  careful 
revision  of  prcvailin^sj  judicial  tendencies  in  this  important 
subject  of  slate  and  federal  juri>prudence. 
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APPENDIX. 

RESERVED    POWER    C*.AUSES    IN    THE    LATEST    CONSTITUTIONSt 

CODES*  AND  STATUTES  OF  THE  STATES. 
ALABAMA. 

ConstitmiioH  of  tgo2.  Art  XIl,  1 2^:  ''The  legislature  shall  pass  .  .  . 
general  laws  under  which  corporations  may  be  organized  and  corporate 
powers  obtained,  subject,  nevertheless,  to  repeal  at  the  will  of  the  legis- 
lature ;  and  shall  pass  general  laws  under  which  charters  maj  be  altered 
or  amended.  .  .  .  The  charter  of  any  corporation  shall  be  subject  to 
amendment,  alteration,  or  repeal  under  general  laws." 
Idem,  1 2s8 :  *'  The  legislature  shall  have  the  power  to  alter,  amend  or 
revoke  any  charter  of  any  corporation  now  existing,  and  rerocable  at 
the  ratification  of  this  Constitution,  or  any  that  may  be  hereafter 
created,  whenever,  in  its  opinion,  such  charter  may  be  injurious  to  the 
citizens  of  this  State;  in  such  RUinner,  however,  that  no  injustice  shall 
be  done  to  the  stodchotderi.** 

ARKANSAS. 

Constitution  of  t374t  Art,  XII,  16:  "Corporations  may  be  formed 
under  general  laws,  which  laws  may,  from  time  to  time,  be  altered  or 
repealed.  The  General  Assembly  shall  have  the  power  to  alter,  revoke 
or  annul  any  charter  of  any  corporation  now  existing,  and  revocable 
at  the  adoption  of  this  Constitution,  or  any  that  may  be  hereafter 
created,  whenever,  in  its  opinion,  such  charter  may  be  injurious  to  the 
citizens  of  this  State;  in  such  manner,  however,  that  no  injustice 
shall  be  done  to  the  corporators.** 

Statutes  of  JS94,  Ch.  XWII,  Art,  II,  %  135S1  "The  General  Assembly 
may  at  any  time,  for  just  cause,  rescind  tlie  powers  of  any  joint-stock 
corporation  created  pursuant  to  the  provisions  of  this  act,  and  pre- 
scrit)e  such  mode  as  may  be  necessary  or  expedient  for  the  settlement 
of  its  affairs." 

CALIFORNIA 

Constitution  of  iSzg,  Art.  XII,  li:  " Corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created  by  special  act  All  laws 
now  in  force  in  this  State  concerning  corporations,  and  all  laws  that 
may  be  hereafter  passed  pursuant  to  this  section,  may  be  altered  from 
time  to  time  or  repealed." 

Codes  and  Statutes  of  1886:  Cn-i/  Code,  Div.  /,  Part  IV,  Title  /,  Ch.  III. 
Art.  Ill,  !i8^:**The  legislature  may  at  any  time  amend  or  repeal  this 
part,  or  any  title,  chapter,  article,  or  .section  thereof,  and  dissolve  all 
corporations  created  thereunder;  but  such  amendment  or  repeal  does 
not  nor  docs  the  dissolution  of  any  such  corporation  take  away  or 
impair  any  remedy  given  againft  any  such  corporation,  its  stockholders 
or  ofhccrs,  for  any  liability  which  has  been  previously  incurred." 
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COLORADO. 

Constitution  of  1876,  Art.  XK  %j:  "The  General  Assembly  shall  have 
the  power  to  alter,  revoke  of  annul  any  charter  of  any  corporation  now 
existing,  and  revocable  at  the  adoption  of  this  Constttvtion,  or  any  that 
may  be  hereafter  created,  whenever,  in  its  opinion,  such  charter  may  be 
injurious  to  the  citizens  of  the  State;  in  such  manner,  however,  that 
no  injustice  shall  be  done  to  the  corporatora." 

Siaiutrs  of  1891,  Ch.  XXX,  Dix\  i,%6S4:  "The  General  Assembly  may, 
at  any  time,  alter,  amend  or  repeal  this  act,  and  shall  at  all  timet  have 
power  to  prescribe  such  regulations  and  provisions  at  it  may  deem 
advisable,  which  regulations  and  provisiont  shall  be  binding  oa  any 
and  all  corporations  formed  under  the  provisions  of  thit  act" 

CONNECTICUT. 

Act  of  June  2i,  190S,  Iff:  "All  acts  creating  or  anthoriaing  the  or* 
ganixation  of  corporations,  or  altering  the  chatters  of  corpontioiit 
previously  existing,  which  have  been  or  shall  be  passed  by  the  General 
Assembly,  and  the  charters  of  all  corporations  heretofore  granted*  and 
under  which  no  corporations  have  been  organized,  shall  be  tiibject  tb 
alteration,  amendment,  and  repeal  at  the  pleasure  of  the  General  Aiimh 
biy,  ttnless  otherwise  expressly  provided  in  such  acts;  bat  no  watk 
amendment  or  repeal  shall  impair  any  remedy  against  aii>  siidi  cor* 
poration,  or  against  its  oflkera,  directors,  or  stockfaoMcrsv  lor  9mf 
liability  which  shall  have  been  previotialy  incamd.** 

DELAWARB. 

Act  of  March  17,  1903,  §  //o:  "This  act  may  be  amended  or  repealed 
at  the  pleasure  of  the  legislature,  but  such  amendment  or  repeal  shall 
not  take  away  or  impair  any  remedy  a$rainst  any  corporation  under  this 
act,  or  its  officers,  for  any  liability  which  shall  have  been  previously 
incurred.  This  act,  and  all  amendments  thereof,  shall  be  a  part  of  the 
charter  of  every  such  corpt-^ration,  except  so  far  as  the  same  are  inap- 
plicable and  inappropriate  to  the  objects  of  such  corporatton.** 
Sote:  The  Constitution  of  1831  contained  a  clause  reserving  to  the 
legislature  power  to  alter  and  repeal  charters,  but  there  is  no  such 
provision  in  the  G>nstitution  of  1897. 

FLORIDA. 

Note:  There  does  not  seem  to  be  any  reservation  of  power  io  the 
legislature  to  alter  or  revoke  charters,  cither  in  the  Constitution  or 
general  statutes  of  the  state 

GEOROIA. 

Ciiil  Code  of  1895,  Title  //.  §  t88o:  "  In  all  cases  of  private  charters 
hereafter  granted  the  State  reserves  the  right  to  withdraw  the  fran- 
chise, unless  such  right  is  expressly  negatived  in  the  charter.** 
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IDAHO. 

Constitution  of  1889,  Art,  XI,  1 2:  "Any  such  general  law  [for  tlic 
organization  of  corpoiations]  shall  be  subject  to  future  repeal  or  altera- 
tion by  the  legislature" 

Idem.,  §  j:  *'  The  legislature  may  provide  by  law  for  altering,  revoking, 
or  annulling  any  charter  of  incorporation  existing  and  re\'Ocable  at  the 
time  of  the  adoption  of  this  Constitution,  in  such  manner,  however, 
that  no  injustice  shall  be  done  to  the  corporators." 
Rev.  Statutes  of  1S8/,  Part  II,  Title  Il\  Ch,  /,  §^/:  "The  legisla- 
ture may  at  any  time  amend  or  repeal  this  title  or  any  chapter,  articles, 
or  section  thereof,  and  dissolve  all  corporations  created  thereunder; 
but  such  amendment  or  repeal  does  not,  nor  does  the  dissolution  of 
any  such  corporation,  take  away  or  impair  any  remedy  given  agamsl 
any  such  corporation,  its  stockholders  or  officers,  for  any  liability  which 
has  been  previously  incurred." 

ILLINOIS. 

Act  of  April  li,  1872,  1 9:  "The  General  Assembly  shall,  at  all  ttme% 
have  power  to  prescribe  such  regulations  and  provisions  as  it  may  deem 
advisable,  which  regulations  and  provisions  shall  be  binding  on  any 
and  all  corporations  formed  under  the  provisions  of  this  act" 

INDIANA. 

Act  of  March  9,  /pox:  "  This  act  (for  the  organization  of  corporatiooi] 

may  be  repealed  or  amended  at  the  discretion  of  the  legislature" 

IOWA. 

Constitution  of  1837,  Art,  I'll  I,  j/^:  "Subject  to  the  provisions  of 
this  article,  the  General  Assembly  shall  have  power  to  amend  or  repeal 
all  taws  for  the  organization  or  creation  of  corporations  ...  by  a  vote 
of  two-thirds  of  each  branch  of  the  General  .Assembly." 
Code  of  JS97,  Part  /,  Title  IX,  Ch.  /,  §  /d/p:  "The  articles  of  incor- 
poration, by-laws,  rules,  and  regulations  of  corporations  hereafter  or- 
gani/ed  under  the  provisions  of  this  title,  or  whose  organization  maj 
be  adopted  or  amended  hereunder,  shall,  at  all  times,  be  subject  to 
legislative  control,  and  may  be,  at  any  time,  ahered,  abridged,  or  set 
aside  by  law,  and  every  franchise  obtained,  used,  or  employed  1^  such 
corporation  may  be  regulated,  withheld,  or  be  subject  to  conditions 
imposed  upon  the  enjoyment  thereof,  whenever  the  General  Assembly 
shall  deem  necessary  for  the  public  good." 

KANSAS. 

Constitution  of  1839,  Art.  XII,  §/:    "Corporations  may  be  created 

under  general  laws,  but  all  such  laws  may  be  amended  or  repealed." 

KENTUCKY. 

Constitution  of  JS91,  Dill  of  Rights,  §  j:   "  Every  grant  of  a  franchise, 

privilege  or  cxcinmion  shall  rcnuin  subject  to  revocation,  alteration  or 

amendment.*' 
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Statutes  of  iSoj.  Ch.  LIX,  %  igSr:  "  All  charters  and  grants  o!  or  to 
corporations,  or  amendments  thereof,  enacted  or  granted  since  the  four- 
teenth of  Februar>'.  1B56,  .  .  .  shall  be  subject  to  repeal  at  the  will 
of  the  General  A><embly,  unless  a  contrary  intent  be  therein  plainly 
expressed;  provided,  that  whilst  privileges  and  franchises  so  granted 
may  be  repcilcd,  no  repeal  shall  impair  other  rights  previously  vested." 

LOUISIANA. 

Ctti*/  Code  of  jS;'0,  %44T'  ''A  corporation  legally  established  may  be 
dissolved  by  an  act  of  the  legislature,  if  they  deem  it  necessary  or  coa- 
venient  to  the  public  interest;  provided,  that  when  the  act  of  incor- 
poration imports  a  contract  on  the  faith  of  which  individuals  have 
advanced  money  or  engaged  their  property,  it  cannot  be  repealed  with- 
out providing  for  the  reimbursement  of  the  advances  made,  or  making 
full  indemnity  to  such  individuals.** 

Note:  For  a  construction  of  this  proviso,  sec  Asylnm  v.  Xeuf  Orlranj; 
105  U.  Sj6a  (1881). 

MAINS. 

Constitution  of  1810,  Art.  Jl\  %  14:  "However  formed,  they  !•>.,  cor- 
porations] shall  forever  be  subject  to  the  general  laws  of  the  state.** 
Retised  Statutes  of  1903]  Title  ll\  Ch,  XLHl,  1 2:  -Acts  of  incor- 
poration passed  since  March  17,  1831,  may  be  amended,  altered  or  re- 
pealed by  the  legislature,  as  if  express  provision  therefor  were  made  in 
them,  unless  they  contain  an  express  limitaticm.'* 

MARYLAND. 

ConstHutiK^n  vf  rSor,  Art.  IJI,  S^^.^flf.  ^:  •*A11  charters  granted,  or 
adopted  in  pursuance  of  this  section,  and  all  charters  heretofore  granted 
and  crciicJ.  subject  to  rcpc.1l  and  modification,  may  be  altered,  from 
time  to  time,  or  be  rcpcilcd ;  provided,  nothing  herein  contained  shall 
be  con-'triied  to  extend  to  banks,  or  the  incorporation  thereof." 
PuNw  Gcticrjl  Laws  of  iSHS,  Art.  XXIIL  %8s:  "Every  corporation 
formed  under  the  pruvisions  of  this  article,  ^hall  be  subject  to  any  and 
all  provisions  and  regulations  which  may  hereafter,  by  any  change  in 
or  anundments  of  the  laws  of  this  State,  be  made  applicable  to  such 
corporation.** 

MASSACHUSETTS. 

Re-.'iscd  Ljtii  of  /pa?.  Title  Xt\  Ch.  C/.V.  §i:  ** Every  act  of  incor- 
poration pa<)'ed  after  the  cicvinth  day  of  March  in  the  year  1831  shall 
be  subject  to  amendment,  alteration  or  repeal  by  the  General  Court 
All  corporations  which  are  organired  under  general  laws  shall  be  sub- 
ject to  such  laws  as  may  be  hereafter  pa--cd  affecting  or  altering  their 
corporate  rights  or  duties  or  dissolving  tliem.  .  .  .  Such  laws  of  amend- 
ment, alteration  or  npeat.  or  such  dissolution  shall  not  take  away  or 
impair  any  remedy  uhioh  may  exi*t  by  law  .  .  .  against  the  corpora- 
tion, its  members  or  c.iT:ccr>,  for  a  liability  previously  incurred* 
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MICHIGAN. 

Constitution  of  1830,  Art.  Xl\  |  / :  "All  laws  passed  pursuant  to  this 
section  (referring  to  tiie  incorporation  of  companies]  may  be  amended, 
altered  or  repealed." 

Idem,  i8:  "The  legislature  shall  pass  no  law  altering  or  amending 
any  act  of  incorporation  heretofore  granted,  without  the  assent  of  two- 
thirds  of  the  members  elected  to  each  house,  nor  shall  any  such  act  be 
renewed  or  extended.  This  restriction  shall  not  apply  to  munictpal 
corporations." 

Compiled  Uws  of  1897,  Title  IX,  Part  XXHI,  Ch.  CCXXX,  iio: 
"  Every  act  of  incorporation  passed  since  the  twentieth  day  of  April  in 
the  year  iSjg.  or  which  shall  be  hereafter  passed,  shall,  at  any  time,  be 
subject  to  amendment,  alteration  or  repeal  at  the  pleasure  of  the  legis- 
lature :  provided,  that  no  act  of  incorporation  shall  be  repealed,  unless 
for  some  violation  of  its  charter  or  other  default,  when  such  charter 
shall  contain  an  express  provision  limiting  the  duration  of  the  same." 

MINNESOTA. 

General  Statutes  of  1894.  Ch,  XXXIV,  Title  II.  Ii8jr:  "This  act  lie- 
lating  to  corporations  not  having  the  right  of  eminent  domainl  may  be 
altered  or  amended  at  the  pleasure  of  the  legislature,  bat  not  so  as  to 
divest  or  impair  any  right  of  property  acquired  under  the  same." 

MISSISSIPPL 

Constitution  of  1890,  Art,  IV,  188:  "  The  legislature  shall  pass  general 
laws  .  .  .  under  which  corporations  may  be  created,  organized,  and 
their  acts  of  incorporation  altered,  and  all  such  laws  shall  be  subject  to 
repeal  or  amendment" 

Idem,  Art.  I'll,  1x78:  *' The  legislature  shall  have  power  to  alter, 
amend  or  repeal  any  charter  of  incorporation  now  existing  and  revo- 
cable, an4l  any  that  may  hereafter  lie  created,  whenever,  in  its  opinion, 
it  may  be  for  the  public  interest  to  do  so;  provided,  however,  that  no 
inju<<ticc  shall  be  done  to  the  stockholders." 

MISSOURI. 

Note:  In  the  revised  statutes  of  1845  and  1855  (Art.  I,  Gi.  XXXIV, 
1 7)  there  was  a  provision  that  "the  charter  of  every  corporation  that 
shall  hereafter  be  granted  by  the  legislature  shall  be  subject  to  altera- 
tion, suspension  and  repeal  in  the  discretion  of  the  legislature,"  but  no 
such  provision  exi>ts  in  the  latest  revision,  that  of  1889^ 

MONTANA. 

Constitution  of  i8Sg,  Art.  Xl\  §j:  "The  legislative  assembly  shall 
have  the  power  to  alter,  revoke  or  annul  any  charter  of  incorporation 
exiNting  at  the  time  of  the  adoption  of  this  Constitution,  or  which  may 
be  hereafter  incorporated,  wherever  in  its  opinion  it  may  be  injurious 
to  the  citizens  of  the  state." 
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Cfti7  Code.  Dk\  /,  Part  IV,  Title  /,  Ch,  I,  Art.  /,  Jjp^:  "Every  r«at 
of  corporate  power  is  subject  to  alteration,  suspension  or  repeal,  in  the 
discretion  of  the  legislative  assemblj." 

NEBRASKA. 

Constitution  of  iS/s,  Art.  XI JI,  it:  ''All  general  laws  passed  pur- 
suant to  this  section  [relating  to  incorporation  of  compaaiei]  may  be 
altered  from  time  to  time,  or  repealed." 

NEVADA. 

Constitution  of  1864,  Art.  VUl,  %ti  "Corporations  may  be  formed 
under  general  laws,  and  all  such  laws  may,  froin  time  to  time,  be  altered 
or  repealed." 

Aet  of  Mareh  t6,  1903,  I  tij:  "  This  act  may  be  amended  or  repealed 
at  the  pleasure  of  the  legislature,  but  such  amendment  or  repeal  shall 
not  ukc  away  or  impair  any  remedy  against  any  corporation  tmder  thia 
act,  or  its  officers,  for  any  liability  which  shall  have  been  prcviovaly 
incurred ;  this  act  and  all  amendments  thereof  shall  be  a  part  of  the 
charter  of  every  such  corporation  except  fo  far  as  the  sane  are  iaa^ 
plicable  and  inappropriate  to  the  objects  of  siKh  cofporattoo." 

NEW  HAMP8HIXB. 

Publie  Statutes  of  1891,  TitU  XX,  Ck  CXLVIII.  1 19:  "The  legisla- 
ture may  at  any  time  alter,  amend  or  repeal  the  charter  of  any  corpora- 
tion or  the  laws  under  which  it  was  established,  or  may  modi^  or 
annul  any  of  its  franchises,  duties  and  liabilities;  but  the  remedy 
against  the  corporation,  its  members  or  officers,  for  any  liability  pre- 
viously incurred,  shall  not  be  impaired  thereby." 

NEW  JERSEY. 

Constitution  of  1844*  ^rU  IV,  J  7.  par.  is :  "  The  legislature  .  .  .  shall 
pass  general  laws  under  which  corporations  may  be  organized  and  cor- 
porate powers  of  every  nature  obtained,  subject,  nr.'crtheless,  to  repeal 
or  alteration  at  the  will  of  the  legislature." 

Act  of  April  It,  1896,  %4:  ** The  charter  of  every  corporation  or  any 
supplement  thereto  or  amendment  thereof  shall  be  subject  to  alteration* 
suspension,  and  repeal,  in  the  discretion  of  the  legislature,  and  the 
legislature  may  at  pleasure  dissolve  any  corporation." 
Idem.  §5:  "This  act  may  be  amended  or  repealed  at  the  pleasure  of 
the  legislature,  and  every  corporation  created  under  this  act  shall  be 
bound  by  such  amendment;  but  such  amendment  or  repeal  shall  not 
take  away  or  impair  any  remedy  against  any  such  corporation  or  its 
officers  for  any  lialulity  which  shall  have  been  previously  incurred;  this 
act  and  all  amendments  thereof  shall  be  a  part  of  the  charter  of  every 
corporation  heretofore  or  hereafter  formed  hereunder,  except  so  far  as 
the  same  are  inapplicable  and  inappropriate  to  the  objects  of  such 
corporation." 
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NEW   YORK. 

Consliiution  of  tS94,  Art,  1111,  §/:    "All  general  laws  and  special 

acts  passed  pursuant  to  this  section  (relating  to  the  incorporation  of 

companies]  may  be  altered  from  time  to  time  or  repealed." 

.I4/  of  iSgs,  Ch.  672:  "The  charter  of  every  corporation  shall  be  stib- 

jtrct  to  aheration,  suspension  and  repeal,  in  the  discretion  of  the  Icgts- 

laturc." 

NORTH   CAROLINA. 

Constitution  of  tS68,  Art.  VIII,  §  / :  "  All  general  laws  and  special  acU 
pas«ed  pursuant  to  this  section  (relating  to  the  incorporation  of  com- 
panies] may  be  altered  from  time  to  time  or  repealed." 
Act  of  March  ti,  1901,  %6:  "  The  charter  of  every  corporation,  or  any 
supplement  thereto  or  amendment  thereof,  shall  be  subject  to  alteration, 
modification,  amendment  or  repeal,  in  the  discretion  of  the  legislature, 
and  the  legislature  may  at  pleasure  dissolve  any  corporation." 
Idem,  !  7 :  **  This  act  may  be  amended  or  repealed  at  the  pleasure  of 
the  legislature,  and  every  corporation  shall  be  bound  by  such  amend* 
mcnt;  but  such  amendment  or  repeal  shall  not  take  away  or  impair 
any  remedy  against  any  such  corporation,  or  its  officers,  for  any  lia- 
bility which  shall  have  been  previously  incurred;  this  act  and  aU 
amendments  thereof  shall  be  a  part  of  the  charter  of  every  corporation 
heretofore  formed,  or  hereafter  formed  hereunder,  except  so  far  as  the 
same  are  inapplicable  and  inappropriate  to  the  objects  of  such  cor- 
poration." 

NORTH    DAKOTA. 

Constitution  of  1S90,  Art  VII,  \i3t'  "The  legislative  assembly  shall 
provide  by  general  laws  for  the  organization  of  all  corporations  here- 
after to  be  created,  and  any  such  law,  so  passed,  shall  be  subject  to 
future  repeal  or  alteration. 

Rct'iscd  Code  of  tSgs,  Ch.  XI,  Art.  /,  l^Ssi-.  "Every  grant  of  cor- 
porate power  is  subject  to  alteration,  suspension,  or  repeal  in  the  dis- 
cretion of  the  legislative  assembly." 

OHIO. 

Constitution  of  iS$i,  Art,  XIII,  |^:  "Corporations  may  be  formed 
under  general  laws,  but  all  such  laws  may,  from  time  to  time,  be  altered 
or  repealed." 

OREGON. 

Constitution  of  jSsj:  Art.  XI,  §/:  "All  laws  pa<-c(l  pursuant  to  this 
>cctiun  (relating  to  the  incorporation  of  companies*]  may  be  altered, 
anicntled,  or  repialed,  but  not  so  as  to  impair  or  destroy  any  vested 
corporate  rights." 
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PENNSYLVANIA. 

ConstilMtion  of  t87h  ^'t.  XV!,  \io:  "The  General  Assembly  shall 
have  the  power  to  alter,  revoke  or  annul  any  charter  of  incorporatioa 
now  existing  and  revocable  at  the  adoption  of  this  Constitution,  or  that 
may  hereafter  be  created,  whenever  in  their  opinion  it  may  be  injuriotts 
to  the  citizens  of  the  Commonwealth,  in  such  manner,  however,  that 
no  injustice  shall  be  done  to  the  corporatora." 

Act  of  April  29,  1874,  \4i  **  The  General  Assembly  reserves  the  power 
to  revoke  or  annul  any  charter  of  incorporation  granted  or  accepted 
under  the  provisions  of  this  act,  whenever  in  the  opinion  of  the  laid 
As^'cmbly  it  may  t>c  injurious  to  the  citizens  of  this  Commonwealth,  in 
such  manner,  however,  that  no  injustice  shall  be  done  to  the  cor* 
porators  or  their  successors." 

RHODE   ISLAND. 

Gcncrat  Laws,  1896,  Title  XIX,  Ch.  CLXXVli,  \2i:  -Every  corport- 
tion  hereafter  created  shall  be  subject  to  the  provit^ions  of  this  chapter, 
and  its  cJiarter  or  articles  of  association  may  be  amended  or  repealed 
at  the  will  of  the  General  Assembly."  , 

SOUTH   CAROLINA. 

Constitution  of  189S9  Art,  IX,  |/:  "The  General  Assembly  shall  pro- 
vide by  general  laws  ...  for  the  organization  of  all  corporations  here- 
after  to  be  created,  and  any  such  law  so  passed,  as  well  as  all  charters 
now  existing,  or  hereafter  created,  shall  be  subject  to  future  repeal  or 
alteration.** 

Codr  of  1902,  Part  /,  Ch.  XLVII,  §  1842:  ''It  shall  be  deemed  a  part 
of  the  charter  of  every  corporation  created  under  the  provisions  of 
any  general  law,  and  of  every  charter  granted,  renewed  or  amended  by 
act  or  joint  resolution  of  the  General  Assembly  (unless  such  act  or 
joint  resolution  shall,  in  exprcA*^  terms,  declare  the  contrary),  that  such 
charter,  and  every  amendment  and  renewal  thereof,  shall  always  remain 
subject  to  amendment,  alteration  or  repeal  by  the  General  Assembly." 

SOUTH   DAKOTA. 

Constitution  of  1890,  Art.  XVII,  (p:   "The  legislature  shall  have  the 

power  to  alter,  revise  or  annul  any  charter  of  any  corporation  now 

exi::ting  and  revocable  at  the  taking  effect  of  this  Constitution,  or  any 

that  may  be  created,  whenever  in  their  opinion  it  may  be  injurious  to 

the  citizens  of  this  State,  in  such  a  manner,  however,  that  no  injustice 

shall  be  done  to  the  corporators." 

R.-iiscd  Code  of  J90S,  Cii'il  Code,  Div.  II,  Part  III,  Title  II,  Ck,  ///, 

Art  I,  §  s^8:   "  Every  grant  of  corporate  power  is  subject  to  alteration, 

suspeiirion,  or  repeal  in  the  discretion  of  the  legislature.** 

TENNESSEE. 

Constitutton  of  1S70,  Art  XI,  §  ^:"The  General  Assembly  shall  pro- 
vide by  general  laws  for  the  org:ii'*ization  of  all  corporations  hereafter 
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created,  which  laws  may,  at  any  time,  be  altered  or  repealed;  Md  no 
such  alteration  or  repeal  .^hall  interfere  with,  or  divest,  rights  which 
have  become  vested." 

Code  of  1B84,  Part  I,  Title  IX.  Ch.  Ill,  Art.  i.it699:  "The  powers 
conferred  on  any  company  incorporated  hereunder  shall  be  subject  to 
repeal  or  amendment  at  the  wilt  of  the  legislature." 

TEXAS. 

Constitution  of  tSjH,  Art.  /,§//:  "All  privileges  and  franchises 
granted  by  the  legi5lature  or  created  under  its  authority,  shall  be  sub- 
ject to  the  control  thereof." 

Rcxwd  Statutes  of  1895.  Title  XX!,  Ck  II,  Art.  DCL:  -All  charten. 
or  amendments  to  charters,  under  the  provisions  of  this  chapter,  shall 
be  subject  to  the  power  of  the  legislature  to  aher,  reform  or  amend 
the  same." 

UTAH. 

Consttlution  of  1S95,  Art.  XII :  **  All  laws  relating  to  corporations  may 
be  altered,  amended  or  repealed  by  the  legislature" 

VERMONT. 

Statutes  of  1894,  Title  XXl\  Ch.  CLXIV,  i  36S61  •*  Acts  creating,  con- 
tinuing, altering  or  renewing  a  corporation  or  body  politic,  bereafler 
passed  by  the  General  Assembly,  may  be  altered,  amended  or  repealed 
as  public  good  reqtiiret." 

VIRGINIA. 

Constitution  of  J902,  Art.  XII,  %IS4:  "...  Such  general  laws  may  be 
amended  or  repealed  by  the  General  Assembly;  and  all  charters  and 
amendments  of  charters  now  existing  and  revocable,  or  hereafter 
granted  or  extended,  may  be  repealed  at  any  time  by  special  act" 

Act  of  May  ^/,  1903,  Ch.  l\  §6/:  "This  act  or  any  part  thereof  may 
be  amended  or  repealed  at  the  plea:»ure  of  the  General  Assembly,  and 
every  corporation  created  under  this  act  shall  be  bound  by  stich  amend- 
ment; but  such  amendment  or  repeal  shall  not  take  away  or  impair 
any  remedy  against  any  such  corporation  or  its  officers  for  any  lia- 
bility which  shall  have  been  previously  incurred;  this  act  and  all 
amendments  thereof  shall  be  a  part  of  the  charter  of  every  corporattoo 
formed  hereunder,  except  so  far  as  the  same  are  inapplicable  and  inap- 
propriate to  the  objects  of  such  corporation." 

WASHINGTON. 

Constitution  of  ii^S9,  Art.  XII,  §  J :  "  All  laws  relating  to  corporations 
may  be  altered,  amended,  or  repealed  by  the  legislature  at  any  time." 

WEST  VIRGINIA. 

Code  of  J89i.  Ch.  LIII,  18:  "The  right  is  hereby  reserved  to  the  leg- 
islature to  alter  any  charter  or  certificate  of  incorporation  hereafter 
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granted  to  a  joint-^tock  company,  and  to  alter  or  repeal  any  law  a^ 
plicahle  to  such  cmipany.  But  in  no  case  shall  such  altcrattoo  or 
repeal  affect  the  right  of  the  creditors  of  the  company  to  have  its  assets 
applied  to  the  discharge  of  its  liabilities,  or  of  its  stockholders  to  have 
the  surplus,  if  any.  which  may  remain  after  di<charginfr  its  liabilities 
and  the  expenses  of  winding  up  its  affairs,  distributed  among  them- 
selves in  proportion  to  their  respective  interests." 

WISCONSIN. 

Constitution  of  184S,  Art,  XI,  (/:  "All  general  laws  or  special  acts 

enacted  under  the  provisions  of  this  section  [relating  to  the  organtta* 

tion  of  corporations]  may  be  altered  and  repealed  by  the  legislature  at 

any  time  after  their  passage. 

Rfzwd  Statutes.  1898,  Part  /,  Title  X!X,  Ch.  LXXXV.  § //6»:  -The 

legij^lature  may  at  any  time  limit  or  restrict  the  powers  of  any  corpora- 

tion  organized  under  any  law,  and  for  just  cause  annul  the  same,  aad 

prescribe  such  mode  as  may  be  necessary  for  the  settlement  of  its 

affairs." 

WYOlflNa 

Constitution  of  1889,  Art.  X,  %ii  "All  laws  relating  to  corporatioos 
may  be  altered,  amended  or  repealed  by  the  legislature  at  aqy  time 
when  necessary  for  the  public  good  and  general  welfare." 
Raised  Statutes,  1899,  Div,  11,  Title  IV,  Ch.  /,  ijosi:  "The  legisla- 
ture may,  at  any  time,  alter,  amend  or  repeal  this  title,  but  such  amend- 
ment or  repeal  shall  not  take  away  or  impair  any  remedy  given  against 
or  in  favor  of,  any  such  coriK>ration,  its  stockholders  or  officers,  for  any 
liability  which  shall  have  been  previously  incurred." 

Horace  Stern. 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ASSAULT  AND  BATTERY. 

In  Palmer  v.  State,  83  S.  \V.  202,  the  Court  of  Criminal 

Api>eals  of  Texas  holds  that  one  who  sees  his  brother 

Right  u      assauhed  by  another  has  the  same  right  to  resist 

Def«n4        the  as^aiiU,  and  is  entitled  to  the  same  defences 

Brotbtr       ^^  partial  defences  reducing  the  grsidt  of  crime, 

as  the  person  assaulted.    Compare  Duffce  v.  State,  8  Texas 

App.  187. 

In  Risdoft  V.  Yates,  78  Pac.  641,  the  Supreme  Court  of 
California  decides  that  one's  plea  of  guilty  on  a  prosecution 

Pica  IB  for  assault  and  batter}'  can  be  received  in  a  civil 
crimiui      action  therefor  only  as  an  admission,  and  the 

^•**  justice  of  the  peace  before  whom  the  prosecu- 
tion is  had  having  testified  thereto  for  plaintiff,  as  he  had 
written  it  down  in  his  docket,  defendant  may,  nevertheless, 
cross-examine  him  to  prove  the  entire  statement  made  in 
c«»nncction  therewiili,  whether  written  down  or  not,  to  show 
that  it  was  not  an  unqualified  admission.  Compare  Root  v. 
St:trJivaut^  70  la.  55. 

ASSIGNMENT. 

In  Helms  v.  H  el  fits,  49  S.  E.  no,  the  Supreme  Court  of 

North  Carolina  holds  tl:at  where  a  deed  conve}'S  land  in 

Possibility     consideration  of  the  support  of  the  grantor  for 

•f  life  by  the  grantee,  and  provides  that  the  land 

Reverter       j.|^,^n  j;^.^^^!  pood  for  sucli  support,  and  if  the 

grantee  fails  to  siipi>t)rt  the  grantor,  the  deed  shall  be  void, 
the  Mipport  is  not  a  condition  precedent,  but  a  condition  sub- 
sequent, anil  the  bare  possibility  of  a  reverter  arising  under 
such  condition  is  not  assignable.  Two  judges  dissent 
Compare  Dncsbaeh  v.  Serf  ace,  17  Atl.  513. 
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ATTORNEY  AND  CLIENT. 

It  is  decided  in  Jones  v.  Nantahala  Marble  and  Talc.  Co., 
49  S.  E.  ( X.  C. )  94.  that  where  an  attorney  wrote  a  letter  to 
PrHii«g«4  his  client  as  to  the  litigation,  bearing  on  the 
c«iiiiiivaica.  amount  that  might  be  recovered  against  the 
****  client,  and  which,  if  known  to  the  opposing  side, 
might  be  harmful  to  the  client,  a  copy  of  a  letter  sent  by  the 
attcimey  to  his  associate  counsel  constitutes  a  privileged  OORI- 
munication. 


BANKS. 

It  is  held  by  the  Supreme  Court  of  South  Dakota  in  Tur- 
ncr  V.  Hot  Springs  Nat.  Bank,  loi  N.  W.  348,  that  under 
Liability  •■  ^  Statute  of  the  state  providing  that  a  check 
uaacMftcd  drawn  r»n  a  bank  or  banker  is  payable  on  de- 
cbcck  niand,  where  the  drawer  of  a  check  had  sufficient 
funds  on  deposit  subject  to  check,  a  bona-fide  holder  of  a 
check  which  has  been  duly  presented  and  payment  refused 
may  maintain  an  action  against  the  bank  to  recover  the 
amount  of  the  check.  One  judge  dissents.  Compare  Bloom 
V.  IHnthrop  State  Bank,  96  N.  W.  733. 

The  United  States  Circuit  Court  of  Appeals   (Eighth 
Circuit)  decides  in  Shau'  v.  Xatl  German-American  Bank 
Holding  stack   of  St.  Poul,  Minn.,  132  Fed.  658,  that  a  national 
•t  hank  has  no  power  to  invest  its  surplus  fund  in 

Other  Banitf  ^j^^  ^^^^^^  ^^f  atiothcr  national  bank,  and  cannot 
he  assessed  thereon  a;^  a  stockhoMer.  although  it  actually 
made  the  purchase  and  held  and  received  dividends  on  the 
Slock.  Compare  California  Xat'l  Bank  v.  Kennedy,  167 
U.  S.  362. 


BOXA-FIDE   PURCHASER. 

The  Supreme  Court  of  North  Dakota  holds  in  Halloran 
V.  Holmes,  loi  X.  W.  310.  that  where  one  person  is  the 
cashier  «»f  a  bank  and  secretary  of  another  cor- 
^^**  poration.  and  is  the  active  manager  of  both,  a 
deiH)<it  by  him  in  the  bank  of  a  consideration  for  a  con- 
veyance of  land  to  the  corporation  of  which  he  is  secre- 
tary is  not  equivalent  to  jiaymcnt  to  the  grantor,  so  as 
to  i)rotect  the  grantee,  ns  a  lx)na-fide  purchaser,  when  such 


172  PROGRESS  OF  THE  LAW. 

now  FIDE   PURCHASER  (Continued). 

deposit  is  retain«'d  in  the  bank  inider  the  direction  of  such 
person  and  subject  to  his  actual  control,  and  is  voluntarily 
paid  over  to  the  grantor  after  notice  of  the  invalidity  of  the 
grantor*s  title. 


BUILDING   AND  LOAN  ASSOCIATIONS 

Tlic  Court  of  Appeals  of  Colorado  decides  in  PcopU's 
Building  and  Loan  Ass^n  v.  Purdy,  78  Pac  465,  that  a 

^^^  mutual  building  and  loan  association  has  no 

power  to  contract  that  stock  will  mature  in  a 
definite  time. 


BURGLARY. 

Tlie  question  as  to  what  is  sufficient  evidence  of  the 
"  breaking"  required  to  constitute  the  crime  of  burglary  is 
Brtakia  "^^  alwavs  an  easy  one  to  answer.  A  dose 
*'  case  occurs  in  Claiborne  v.  State,  83  S.  W.  362, 
where  it  is  held  that  w  here  one  of  the  windows  in  the  hotise 
which  defendant  entered  in  the  nighttime  had  been  left  up 
from  the  bottom,  leaving  an  aperture  which  was  not  large 
enough  for  a  man  to  enter,  and  defendant  increased  the 
same  by  raising  the  window  and  thereby  effecting  an  en- 
trance, such  act  const  ituteil  a  sufficient  breaking  to  sustain 
a  conviction  of  burglar>\  Tlie  cases  dealing  with  situations 
along  the  boundar>'  line  between  what  is  and  what  is  not 
a  breaking  are  collected  in  this  decision.  Compare  Marshall 
v.  State,  94  Ga.  589. 


CARRIERS. 

The  Court  of  Civil  Appeals  of  Texas  holds  in  Interna^ 
tiomil  and  G.  X.  R,  Co.  v.  Ilubhs.  82  S.  \V.  1062,  that  an 

Care  Om«4     instruction  that  a  railroad  company  owes  to  its 
to  passengers  the  duly  to  use  the  highest  degree 

patscngcre  ^j  ^^^^  j^  traiisih.rting  them  which  a  person  of 
the  hijjhest  degree  of  care  and  pri!tlcnce  would  use  imder 
like  circuniiitanccs  was  c>bicctiMnahle  as  constituting  such  a 
repetition  on  the  i|uc<tion  of  dcirrco  of  care  rec|iiired  to  be 
u<c(\  as  was  calculated  t«>  mislcatl  the  jur}\  Compare  Rail- 
way  Co.  V.  Giori^c,  60  S.  W.  313. 
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CHINESE  EXCLUSION   ACT. 

An  important  decision  in  reference  to  the  Chinese  Exclu- 
sion Acts  is  made  by  the  United  States  District  Court  (D. 
tevotaatary  Washington,  N.  D.)  in  United  States  v.  Ah 
5.rirtt.tf«  Sou,  1^2  Fed.  878.  It  is  there  decided  that 
where  a  Chinese  female  was  sold  as  a  slave  in  China,  and 
her  master,  with  the  assistance  of  other  Chinamen,  brought 
her  into  the  United  States  for  immoral  purposes,  and  after 
her  escape  she  was  cared  for  at  a  church  home  for  Chinese 
women,  and  it  appeared  that  a  decree  of  deportation  would 
be  equivalent  to  remanding  her  to  perpetual  slavery  and 
d^adation,  she  was  entitled  to  her  discharge  tinder  the 
Thirteenth  Amendment  to  the  Federal  Constitution,  pro- 
viding that  neither  slavery  nor.involuntary  servitude,  except 
as  a  punishment  for  crime,  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within  the  United  Statet. 


CONSTITUTIONAL  LAW. 

An  important  decision  is  made  by  the  United  States 
Supreme  Court  in  Kational  Exchange  Bank  of  TifKn^  Ohio. 
dmPtmms  v.  Solon  L.  Wiley,  25  S.  C  R.  70.  It  is  there 
fJii  pauii  '^^'^  ^'^^^  ^"^  process  of  law  is  wanting  in  pn>- 
•nd  Credit  ccccliiigs  bv  which  judgment  is  taken  in  a  state 
court  under  a  warrant  of  attorney  annexed  to  a  promissory 
note,  authc^rizing  confession  of  judgment  *'  in  favor  of  the 
holder,"  if  the  party  in  whose  favor  the  judgment  was  ren- 
dered has  ceased  before  the  commencement  of  the  suit  to  own 
the  note  or  to  be  entitled  to  receive  the  proceeds  to  its  own 
use.  since  such  judgment  is,  in  legal  eflfect.  a  personal  judg* 
ment  without  service  or  process  upon  the  defendants  and 
without  their  appearance  in  person  or  by  an  authorized  at- 
torney. Hie  court  makes  the  further  holding  that  a  judg- 
ment taken  under  a  warrant  of  attorney  annexed  to  a  promis- 
sory* note,  authorizing  confession  of  judgment  "  in  favor  of 
the  holder,"  is  not  j)rotccted  by  the  Federal  Constitution 
ami  laws,  when  sued  on  in  another  state,  from  collateral 
attack  u])on  the  .(rn)und  that  the  party  in  whose  behalf  it  was 
rendered  was  :;  t  in  fact  the  holder,  because  not  the  real 
owner  of  the  note.  See  in  this  connection  Watson  v.  Paine, 
25  Ohio  St.  340. 
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CONSTITUTIONAL  LAW  (Continued). 

An  extremely  important  decision  is  made  by  the  Supreme 
Court  of  North  Carolina  in  Sf*cnccr  v.  Seaboard  Air  Line 
eniMnt  Ky.  Co,.  49  S.  E.  96,  with  reference  to  the  rights 
D«naiB  of  minority  stockholders  in  railroads.  It  is  there 
held  that  a  law  empowering  a  majority  of  the  stockholders 
id  certain  railways  In  consolidate  with  other  companies,  and 
providing  for  assessing  and  paying  the  value  of  the  dis- 
senting stock,  is  an  exercise  of  the  power  of  eminent  domain, 
and  this  being  so,  that  a  dissenting  stockholder  cannot  rely 
on  the  inhibition  of  the  Federal  Constitution,  as  to  the  im- 
pairment of  the.  obligation  of  a  contract,  to  defeat  a  con- 
summated consolidation  under  the  act,  though  her  stock 
was  purchased  prior  to  the  Constitution  of  1868  taking 
effect,  reserving  to  the  state  the  right  to  amend  charters 
granted  by  it,  and  though  her  stock  was  issued  by  a  com- 
pany whose  charter  was  granted  when  there  was  no  constitu- 
tional reservation  of  power  to  a  man.  One  judge  dissents. 
See  Black  v.  Dclauvrc  Canal  Co.,  24  N.  J.  Eq.  469. 

A  statute  of  Kansas  passed  in  1903,  which  became  law 
after  a  certain  defendant  had  been  convicted  of  a  felony, 
Es  PoAt  provided  for  the  '*  indeterminate  sentence,"  and 
Facto  Law  ij^e  defendant  was  sentenced  to  the  penitentiary 
iintler  that  act.  The  law  prescribing  the  punishment  for  the 
offence  when  it  was  committed  provided  for  a  scale  of 
credits  to  be  i^iveii  f(»r  good  I^liavior,  but  the  later  act  of 
1903  contained  no  such  provision.  It  is  held  in  State  v. 
T\Ti'i\  78  Pac.  525.  that  such  later  act  is,  as  applied  to  crimes 
committed  before  its  passage,  ex  post  facto  and  unconstitu- 
tional.   See  Kriug  v.  Missouri,  toy  U.  S.  221. 


CONTRACTS. 

It  is  decided  by  the  Supreme  Court  of  Appeals  of  Virginia 
in  Amcriam  A^ricuUnra)  Chemical  Co.  v.  Kennedy  &  Craw- 

MytMiity  ''"'''^  -^^  ^'  ^-  ^^**'  ^'^•'*^  »  contract  by  which 
plaintiff  agrees  to  sell  fertilizer,  and  defendants 
airrec  to  buy.  having  no  o:hcr  consideration  than  their  mu- 
tual promiso.  aiid  provir.inir  that  plaintiff  may  cancel  i^ 
at  any  time,  is  void  for  lack  of  nuituality  of  engagement,  so 
that  <lefendants  may  refuse  to  purchase,  though  plaintiff 
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CONTRACTS  (Continued). 

manufactures  the  fertilizer  and  puts  it  in  sacks  marked  for 
them  and  makes  tender  thereof.  Compare  Southern  Rail- 
Xi'ay  Company  v.  ll'ilcox,  98  Va.  222. 


DEEDS. 

In  .Ui7/rr  v.  Dunn,  83  S.  W.  436,  the  Supreme  Court  of 

Missouri,  Division  No.  2,  decides  that  a  deed  with  ha- 

ContUM-      bendum  clause  to  the  grantee  and  the  heirs  of 

tio«:         her  body  forever,  wherein  the  grantor  covenants 

LifcEttatt     ^^  j^j^  jj^^  grantee  and  her  bc)dily  heirs  to  warrant 

the  title,  creates  in  the  grantee  a  life  estate,  with  remainder 

in  fee  to  the  heirs  of  the  body  of  the  grantee,  though  the 

granting  clause  is  unlimited  to  the  grantee.    Compare  Utter 

V.  Sidman,  170  Mo.  284. 


DESCENT  AND  DISTRIBUTION. 

In  Iowa  it  is  provided  by  a  statute  similar  to  statutes  in 
force  in  other  jurisdictions  that  **  No  person  who  feloniously 
Mardcr  •!  takcs  or  causcs  or  procures  another  so  to  take 
AnMstor  the  life  of  another  shall  inherit  from  such  person, 
or  take  by  devise  or  legacy  from  him,  any  portion  of  his 
estate."  Tlic  Supreme  Court  of  Iowa,  construing  the  sta- 
tute, holds  In  re  Kuhns  Estate,  loi  N.  \V.  151,  that  it  docs 
not  deprive  a  widow,  w  ho  was  the  murderer  of  her  liusl>and, 
from  her  <listributivc  share  of  his  estate,  since  the  widow  is 
held  to  take  her  share  not  as  a  matter  of  inheritance  but 
as  a  matter  of  contract  and  of  right.  Compare  Phillips  v. 
Carpenter,  79  Iowa,  600,  and  see  also  Farmers'  and  Me- 
chanics'Nat.  Bank  v.  Bearing,  91  U,  S.  29. 


EMINENT  DOMAIN. 

With  three  judges  «lisscnting  the  Supreme  Court  of  Kan- 
sas deciclcs  in  Kansas  City  Northwestern  R,  Co.  v.  Sclnvake^ 
D«m«fe*to  78  l^'»c.  43 1,  that  where  a  railroad  company 
Abutting       a]»pro|iriatcs  an  alley  in  a  city  for  the  purpose 

^^'•*'  r.f  Inyint,'  its  tracks,  and  makes  a  deep  excava- 
tion therein  clnse  to  the  lot  line,  the  damage  recoverable 
by  an  abutting  iwrxr  is  restricted  to  the  special  injur)-  sus- 
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EMINENT  DOMAIN  (Continued). 

tained  by  him  by  reason  of  access  to  and  egress  from  his 
property  being  ait  off.  A  landowner  does  not  suffer  dam- 
ages recoverable  at  law  for  injury  to  lateral  support  of  his 
property  until  the  earth  is  so  much  disturbed  that  it  slides 
or  falls.  The  actionable  wrong  for  impairment  to  lateral 
support  is  not  the  excavation,  but  the  act  of  allowing  the 
owner's  land  to  fall.  Compare  Mitchell  v.  Darley  Mam 
Colliery  Co.,  14  Q.  B.  D.  125. 


EVIDENCE. 

In  an  action  for  personal  injuries  instituted  by  plaintiff 

against  a  city,  the  Supreme  Court  of  Nebraska  holds  that 

rmi         it  was  not  error  for  the  trial  court  to  permit 

BvitfMct      the  plaintiff,  although  crippled,  to  walk  to  the 

witness  stand  in  the  presence  of  the  jury:  City  of  Minden 

V.  Vedette.  loi  N.  W.  33a 

The  general  rule  that  the  actual  consideration  of  a  deed 
may  be  shown  by  parol  evidence  to  be  other  than  that  recited 
varyiag  therein  is  well  known.  As  an  exception  thereto 
writua  it  is  decided  by  the  Supreme  Court  of  North 
lajtmrnesto  Carolina  in  Deairr  v.  Deazrr.  49  S.  E.  113. 
that  where  the  payment  of  the  consideration  is  necessary  to 
sustain  the  validity  of  a  deed  or  contract,  the  acknowledg- 
ment of  payment  is  contmctual  in  its  nature  and  cannot  be 
contradicted  by  parol  proof ;  but  where  it  is  to  be  treated 
merely  as  a  receipt  for  money,  it  is  only  prima  facie  evidence 
of  the  payment,  and  the  fact  that  there  was  no  payment,  or 
that  the  consideration  was  other  than  that  expressed  in  the 
deed,  may  be  shown  by  parol.  See  Kcndrick  v.  hisurance 
Co.,  124  N.  E.  315. 

The  Supreme  Court  of  North  Carolina  decides  in  U.  B. 

Blalock  &  Co.  V.  IF.  D.  Clark  &  Bros.,  49  S.  E.  88,  that  in 

T  I   tmm       '^"  action  for  non-delivery  of  cotton,  under  an 

ccgraat  ^^^x\K^xi  for  salc  of  wliich  plaintiff  had  accepted 
by  telegram,  it  was  competent  to  prove  the  telegram  by  the 
testimony  of  the  operator  at  the  sending  ^iflTice,  who,  tliough 
not  the  operator  who  sent  it,  testified  that  he  brought  it 
from  the  file  in  his  office. 
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INSANE  PERSONS. 

The  laws  of  North  Caroh'na  (Pub.  Laws  1899^  page 
J5,  c.  I,  sec.  65)  provides  that  when  any  person  accused 
impruam^  of  murdcr  shall  be  acquitted  on  the  ground 
DaTptl^  of  insanity  the  court  shall  in  its  discretion  com- 
•f  Law  mit  him  to  the  hospital  for  the  dangerous  insane. 
In  re  Boyctt,  48  S.  E.  789,  the  Supreme  Court  of  the  stated 
considering  this  provision,  holds  it  unconstitutional  as 
authorizing  restraint  without  due  process  of  law\  The 
acquittal  on  the  ground  of  insanity  is  regarded  as  equivalent 
to  an  acquittal  on  any  other  ground,  and  it  is  therefore  only 
upon  a  due  inquir)*  resulting  in  the  finding  of  insanity  that 
an  order  of  commitment  is  permissible.  G>mpare  Under* 
'uvod  V.  Tlic  People,  32  Mich.  I. 


IKSURANCE. 

In  Gordon  v.  IVare  Nat.  Bank  of  Ware,  Mass.,  132  Fed. 
444,  the  United  States  Circuit  Court  of  Appeals  (Eighdi 

QcMrai  Circuit)  applies  the  rule  of  Suift  v.  Tysim,  and 
CMMrciai  decides  that  the  question  whether  or  not  an  in- 
^^  surable  interest  in  an  assignee  is  requisite  to  the 
validity  of  the  assignment  of  a  policy  of  life  insurance,  which 
was  originally  issued  to  one  who  had  an  insurable  interest, 
is  a  question  of  general  law,  upon  which  the  decisions  of 
the  courts  of  the  state  in  which  the  assignment  was  made 
are  not  controlling  in  the  Federal  courts. 


INTERSTATE  COMMERCE 

\n  important  decision  in  reference  to  the  Anti-pooling 
Act  of  Congress  of  February  4,  1887,  c-  104,  occurs  in  /n- 

^^.     tcr state   Commerce   Commission   v.   Southern 
TrfllcP-l     p^^    ^^      j^^   p^    g^^      ^^  U^j^^   5^^^ 

Circuit  Court  (S.  D.  California)  decides  that  a  rule  and 
practice  adopted  and  put  in  force  by  agreement  between 
conij>eting  railroads  and  their  connecting  lines,  by  whidi 
a  through  rate  on  a  certain  class  of  traffic  is  conditioned 
on  a  rcscrvntion  to  the  initial  carrier  of  the  absolute  and 
unqualified  power  to  route  the  shipments  beyond  its  own 
line,  for  the  declared  purpose  of  enabling  such  initial  car- 
riers to  control  and  maintain  the  rate  so  fixed  by  preventing 
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INTERSTATE  COMMERCE  (Continued), 
competition,  cither  direct  or  indirect,  between  their  con- 
necting carriers,  create  in  effect  a  traffic  pool  within  the 
meaning  of  section  5  of  the  Interstate  Commerce  Act 
Compare  United  States  v.  Trans-Missouri  Freight  Associor 
tion,  58  Fed.  93. 


LACHES. 

The  Supreme  Court  of  California  decides  in  CahiU  v. 
Superior  Court  of  City  and  County  of  San  Francisco^  78 

CMipm  P^c.  468,  that  the  defence  of  laches  differs  from 
with         that  of  limitation  in  that  in  order  to  bar  a 

LiBitattoB  remedy  because  of  laches,  there  must  appear,  in 
addition  to  mere  lapse  of  time,  some  circimistances  from 
which  the  defendant  or  some  other  person  may  be  prejudiced, 
or  there  must  have  been  such  lapse  of  time  that  it  may 
reasonably  be  supposed  that  such  prejudice  will  result  if  the 
remedy  is  allow^ 


UBEL. 

A  telegraph  company  cannot  be  subjected  to  punitive 
damages  because  of  the  transmission  and  delivery  of  a 
Tciegrapk  libellous  mcssage  by  its  agents,  where  no  malice 
coaiMiiict  Qr  wrongful  intent  is  shown  on  the  part  of  either 
the  company  or  its  agents  other  than  might  be  inferred  from 
the  acts  themselves :  United  States  Circuit  Court  of  .\ppeals 
(Fifth  Circuit)  in  Western  Union  Tel.  Co.  v.  Cashmatu 
132  Fed.  805.  Compare  Mihcaukee,  etc.,  Ry.  Co.  v.  Arms^ 
91  U.  S.  493- 


MASTER   AND   SERVANT. 

An  important  holding  occurs  in  Kentucky  and  L  Bridge 
and  R.  Co.  v.  Snydor,  82  S.  W.  989,  where  it  is  decided  by 

Fellow  ^'^^  Court  of  Appeals  of  Kentucky  that  the  doc- 
Scrvnnu:      trinc  of  iion-liabilitv  of  a  master  for  injury  to 

straager  ,^  servant  caused  by  the  negligence  of  a  fellow- 
5ervaiit  is  hascd  upon  the  implied  contract  of  the  ser\-ant 
to  assume  the  risk  of  his  fellow-servant's  negligence,  and 
docs  not  extend  t<»  a  stranger  to  the  relation,  who,  in  con- 
junction with  a  servant,  injures  a  fellow-servant  of  the 
latter,  but  he  i>  liable,  like  any  other  joint  tort  feasor. 
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MASTER  AKD  SERVANT  (CoatiaoMi). 
It  IS  decided  by  the  St.  Louis  Court  of  Appeals  in  Dale 

V.  Hill-O'Mcara  'Const.  Co.,  82  S.  W.  1092,  that  an  em- 
Pea«w.  ployee  of  a  subcontractor  does  not,  as  against 
ttr^mmu      the  Contractor,  assume  the  risk  from  neghgence 

of  the  latter  s  emplq}'ee. 


MORTGAGES. 

In  Bray  v.  Allison,  83  S.  \V.  96,  the  Court  of  Appeals  of 
Kentucky  decides  that  a  mortgage,  though  using  the  pro- 
esut«  nouns  "  T*  and  *'  my/*  being  signed  by  both 
€M%cy«tf  husband  and  wife,  included  the  wife  as  well  as 
the  husband,  though  she  was  not  named  in  the  body  of  the 
instrument,  and  was  therefore  suflkient  to  cover  the 
grantor  s  homestead  interest  in  the  land.  See,  however^ 
Dazis  V.  BartholomciK*,  3  Ind.  485.  and  a  very  recent  de- 
cision in  Kentuck}-.  Bri'crly  v.  IVallir,  74  S.  W.  264. 


MUXICIP.AL  BONDS. 

In  Susong  v.  Cokcshury  Tp.^  Abhci^iUe  County,  S.  C, 
132  Fed.  567,  the  United 'States  Circuit  Court  (D.  South 

Pt^p^rtf  Carolina)  decides  that  the  fact  that  in  trans- 
chargcd  mitk    ferring  a  township  into  a  new  county,  after  it 

Payneat  j^j^^j  \^^^^^^\  bi>nds.  a  suiall  portion  of  the  terri- 
toFA-  was  left  in  the  oM  c<ninty,  does  not  prevent  that  within 
the  limits  of  the  new  c^  ;iiity  from  being  subjected  to  taxation 
for  the  payment  of  the  limds.  Compare  the  verj-  recent 
decisions  of  Taylor  v.  ToxK-nshif*  of  Pine  Croxv,  132  Fed. 
565,  and  Planters"  arj  Saz'ings  Bank  v.  Huictt  Tp.,  132 
Fed.  627. 

MUXICIPALITIES. 

In  Bryant  v.  Logan,  49  S.  E.  21.  the  Supreme  Court  of 
Appeals  of  Weft  X'irginia  decides  that  a  lease  for  the  terra 
um  of  Public    of  «»ne  \c:ir.  with  right  to  extend  it  for  five 

Property  years,  hv  a  city  of  a  part  of  a  public  park,  to 
improve  it.  and  u<e  it  at  times  for  training  and  running 
racc-liurscs.  for  a  rir.tnl  t*-  the  city,  reserving  access  at  times 
to  the  jmhlic  for  ruVvAi:  an<l  driving  on  the  track,  is  not  an 
unlawful  diversion  «  f  such  park  from  its  legitimate  use, 
atid  the  lease  is  not  voi*!.  Compare  .V«ti'  Orleans  v.  Louisi- 
ana Co,,  140  U.  S.  r»54.     It  is  further  held  with  reference 
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MUNICIPALITIES  (Continttcd). 

to  the  question  as  to  who  might  complain  if  the  use  had  been 
unlawful,  that  citizens  and  taxpayers,  simply  as  such,  stating 
no  special  harm  to  them  different  from  others,  cannot  enjoin 
the  use  of  a  lease  of  a  part  of  a  city  park  made  by  the  city 
for  a  term  of  years  for  the  purpose  of  racing  horses. 


PLEADING.. 

In  IVcstcrn  Travellers*  Ace.  Ass' 3i  v.  Tomson,  loi  N.  W. 
341,  the  Supreme  Court  of  Nebraska  decides  that  where  the 
tacoMsisteBt  insurer  denies  that  the  policy  was  in  force  at 
Defences  the  time  of  the  loss,  a  defence  which  is  based 
ui)on  the  conditions  of  the  policy,  such  as  that  proofs  of  loss 
were  not  furnished  in  accordance  therewith,  fs  inconsistent 
with  another  defence  which  asserts  that  no  policy  was  in 
force  at  the  time  of  the  loss.  Compare  Blodgett  v.  jl/c- 
Murtry,  39  Neb.  210. 


PRINCIPAL  AND  AGENT. 

In  Daniel  v.  Atlantic  Coast  Line  R.  Co.,  48  S.  E.  816, 
the  Supreme  Court  of  North  Carolina  holds  that  a  cashier 
Authority  el  i"  ^bc  local  office  of  a  railroad,  whose  duties  are 
Local  Agent  to  collcct  uiouey  for  freight,  and  sell  tickets  to 
•f  Railroad  passcugcrs,  and  for\vard  the  money  to  the  rail- 
road's treasurer,  is  without  authority  to  cause  the  arrest  of 
one  whom  he  suspects  of  having  stolen  money  from  the 
oftke  of  which  the  agent  is  in  charge,  and  the  railroad  can- 
not be  held  responsible  for  his  wrongful  act  in  making  a 
false  arrest  and  instigating  a  malicious  prosecution  on  ac- 
count of  such  theft.  Compare  Stetens  v.  Ry.  Co.,  10  Exch. 
351- 


SHERIFFS 

The  Supreme  Court  of  Missouri  decides  in  Sntoot  v. 
J  add,  83  S.  W.  481,  that  a  sheriffs  return  of  service  of 
Paiea  summoiis  is  conclusive  except  in  an  action 
Retarn  agaiust  the  slierifT  for  a  false  return;  and  a  bill 
in  equity  will  not  lie  to  set  aside  a  default  judgment  based 
on  the  false  return,  showing  proper  service,  unless  plaintiff 
in  the  action  was  a  party  to  the  false  return,  or  knew  of  it, 
and,  so  kn«nving.  took  advantage  of  it,  and  was  guilty  of 
fraud  in  the  very  act  of  procuring  the  judgment 
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STARE   DECISIS. 

In  John  T.  Xczv  v.  Territory  of  Oklahoma.  25  S.  C.  R. 
68,  the  United  States  Supreme  Court  holds  that  it  will  not 

A     ato       c^"^i^'<^r  itself  bound  on  the  question  of  its  juris- 

cliction  by  a  prior  case  111  which  jurisdiction  was 

entertained  without  any  suggestiim  as  to  the  want  of  it 

Compare  in  connection  with  this  case  United  States  v.  More^ 

3  Cranch,  159,  172. 


TAXATION. 

In  5"/.  Louis,  etc..  Railway  Conif'any  v.  Daiis.  132  Fed 
629,  the  United  States  Circuit  Court  (E.  D.  Arkansas,  W. 
R«iirM4  D.)  decides  that  the  action  of  state  authorities 
Property  j,,  taking  the  entire  valuation  of  the  property 
of  a  railroad  company,  without  as  well  as  within  the  state, 
and  dividing  it  upun  a  mileage  basis  for  the  purpose  of 
fixing  the  value  of  that  within  the  state  for  purposes  of 
taxation,  is  not  in  violation  of  the  commerce  clause  of  the 
Federal  Constitution. 


TELEPHONE   COMPANIES. 

In  City  of  Wichita  v.  Old  Colony  Trust  Co.,  132  Fed. 
641,  ihc  United  States  Circuit  Court  of  Appeals  (Eighth 
coflivcyaact     Cifcuit )   dccldcs  that  a  conveyance  by  a  tele- 
oi  phtmc  company  to  aninhcr  company  of  all  its 

Property  jines,  p(^lcs,  wlrcs,  switch-boards,  and  appurte- 
nances in  a  city  carries  with  it  by  nccc^>ar)'  implication  the 
francliise  from  the  city  under  which  the  system  is  being 
oi)cratcd.  although  it  is  not  expressly  mentioned. 


VACCINATION. 

Tlie  Supreme  Court  of  North  Carolina  decides  in 
Hutchins  V.  School  Committee  of  TiKat  of  Durham^  49  S. 
Attthorityof  E.  46,  that  uudcr  the  charter  of  a  city,  giving 
School  ooard  tlic  .scliool  board  power  to  prescribe  such  rules 
as  mi^ht  be  just  an<l  lawful  for  the  management  of  the 
school,  ihe  lv)ard  had  authority  at  a  time  when  an  epidemic 
of  smallpox  prevailed  to  make  vaccination  a  prerequisite  to 
a  scholar's  attendance;  and  it  was  applicable  to  a  child, 
though  owing  to  her  physical  condition  vaccination  would 
be  dangerous;  but,  it  is  said,  the  fact  that  it  would  be 
dangerous  to  vaccinate  the  plaintiff's  daughter  owing  to 
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VACCINATION  (Continued). 

her  physical  condition  would  be  a  defence  for  her  to  an 
order  for  general  compulsory  vaccination,  though  it  is  no 
reason  why  she  should  be  excepted  from  a  resolution  ex- 
cluding from  the  school  all  children  who  have  not  been 
vaccinated.    Compare  State  v.  Hay\  126  N.  C.  999. 


VENDOR  AND  PURCHASER. 

Against  the  dissent  of  two  judges  the  Supreme  Court  of 
Michigan  decides  in  Byrne  v.  IVerncr,  loi  N.  \V.  555,  that 

Bautfiag  ^^^^  stone  and  structural  iron  belonging  to  the 
Matcriaif  Ml    owucr  of  a  partially  completed  building,  secured 

PreaiMt      jjy  j^jj^^  f^j.  ^^^  j^^  ^j^^  building,  and  lying  on  the 

lot  on  which  the  building  stood  and  on  an  adjoining  one, 
passed  by  the  owner*s  warranty  deed  of  the  lot  containing 
the  building. 


WATER  COURSES. 

The  Supreme  Court  of  Kansas  decides  in  Baldwin  v. 
Ohio  Tp.,  78  Pac.  424,  that  the  owner  of  lands  through 
RipaHas  which  a  natural  water  course  flows  may  accunra- 
owserz  late  suffacc  waters  falling  upon  lands  adjacent 
svrtectwater  thereto  and  cast  the  same  into  such  stream  with- 
out becoming  liable  to  a  lower  riparian  owner  for  damages 
so  long  as  the  natural  capacity  of  the  stream  is  not  exceeded. 
Compare  Jl/j7/t'r  v.  Laubach,  47  Pa.  154. 


WILLS. 

In  Wicker  v.  Wicker,  49  S.  E.  10,  it  appeared  that  a  tes- 
tator devised  all  his  real  estate  to  his  wife  for  life,  and 
coMtmc  provided,  as  to  the  lands  devised  to  his  children 
vesuTitf     '**  remainder,  that  if  any  child  died  before  tes- 

mifldcr  tator  or  before  his  wife,  his  children  should 
have  in  remainder,  after  the  death  of  the  wife,  the  share  of 
land  which  the  deceased  parent  of  such  children  would  have 
taken  had  the  parent  survived  testator  and  his  wife.  Under 
these  facts  the  Supreme  Court  of  South  Carolina  decides  that 
the  will  vests  in  a  son  at  the  testator's  death  a  transmissible 
interest  in  rcniaincler.  and  where  tlie  son  died  during  the 
life  of  his  mother  the  fee  passed  to  his  heirs  at  law.  Com- 
pare Doykin  v.  Boykitu  21  S.  E.  513, 
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Joint  Llxwlity — Effect  of  the  Discharge  of  One  of 
Tn(»sE  Jointly  Liable  in  a  Civil  Action.  Louisi*UU  and 
Eriinszilic  Mail  Co.  v.  Barns*  Aiimmistrator^  79  S.  W.  261 
(Court  of  ApjKMls  of  Kentucky,  March  16,  1904). — ^Thc  facts 
of  the  case  were  as  follows :  Clara  Barnes  was  a  passenger  on 
board  a  steamer  belonging:  to  the  Marsden  Company.  The 
latter  proviiled  no  gangplank  by  which  the  passengers  might 
disembark.  At  the  moment  that  Gara  Barnes  was  about  to 
step  off  tiie  steamer  on  to  the  wharf  another  steamer,  ow*ned 
by  the  Louisville  and  Evansville  Mail  Company,  approached 
the  wharf  and  struck  it  violently,  thereby  causing  a  separation 
between  the  steamer  of  the  Marsden  Company  and  the  wharf, 
throu.c:h  which  Gara  Barnes  fell  and  was  drowned.  Suit  was 
bnuijjht  by  the  administrator  of  Barnes  against  the  Marsden 
and  the  ^iail  Companies  charging  i«  int  and  concurrent  negli- 
t^ence  Just  before  trial  the  plainiiiV  dismissed  without  pre- 
judice his  action  ajjainst  the  Marsden  Company,  but  proceeded 
with  suit  as  regards  the  Mail  Company.  \'erdict  and  judg- 
ment were  given  in  favor  of  the  plaintiff  for  $2000.     Seven 
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days  after  the  judgment  the  Marsden  Company  paid  the  plain- 
tiff  $1000,  and  the  latter  immediately  entered  credit  to  that 
amount  on  the  judgment  against  the  Mail  Company.  The 
Mail  Company  appealed  on  the  ground  that  the  appellee's 
cause  of  action  had  been  satisfied.  The  court  decided  that 
each  company  had  been  guilty  of  negligence,  the  one  in  the 
manner  of  approach  to  the  wharf  and  the  other  in  not  pro- 
viding a  gangplank.  That  the  two  companies  were  joint  tort 
feasors,  and  the  appellee  could  have  sued  both  jointly  or 
either  separately  for  the  full  damages  suffered.  That  recovery 
of  full  satisfaction  from  one  of  two  joint  tort  feasors  bars  an 
action  against  the  other  for  the  same  cause  of  action.  That 
in  the  present  case  the  appellee  recovered  partial  satisfaction 
only  from  the  Marsdcn  Company  and  was  not  barred  from 
recovering  the  balance  from  the  Mail  Company.  Judgment 
was  rendered  in  favor  of  the  appellee. 

Our  principal  case  is  one  illustration  of  the  effect  of  the 
discharge  of  one  of  those  jointly  liable  in  a  civil  action.  The 
joint  liability  arose  from  joint  negligence  causing  death.  The 
discharge  was  by  accord  and  satisfaction  by  payment  of  a  part 
of  the  damages.  The  joint  liability  may  arise  either  ex  con- 
tractu, as  on  a  joint  or  joint  and  several  obligation^  or  ex 
delictu,  for  wilful  or  negligent  injuries  to  persons  or  property. 
The  various  discharges  fall  into  four  classes:  (I)  Discharge 
by  operation  of  law.  (II)  Discharge  by  a  release.  (Ill) 
Discharge  by  a  covenant  not  to  stie,  and  by  an  accord  and 
satisfaction.  (IV)  Discharge  by  a  judgment,  by  a  judgment 
and  execution,  and  by  a  judgment,  execution,  and  satisfaction. 
\Vc  shall  classify  the  cases  according  to  the  character  of  tlic 
discharge  and  consider  each  in  turn.  We  shall  note  the  effc-ct 
of  the  different  rules  upon  the  facts  in  our  principal  case. 

(I)  Our  first  hend  comprises  discharges  by  operation  of 
law.  The  rules  with  respect  to  the  more  important  of  these 
discharges  are  well  settled  both  in  England  and  the  United 
States.  If  the  discharge  is  brought  about  without  the  consent 
of  the  party  having  the  right  of  action  and  by  no  act  of  his,  it 
will  not  impair  his  rights  against  those  jointly  liable.  Thus, 
if  one  of  the  joint  obligors  or  joint  tort  feasors  dies,  the  sur- 
vivors are  not  thereby  discharged.  Pcnoycr  v.  Brace^  i  Ld, 
Raymond,  244  (Eng.  1697) ;  Act  of  8  and  9  Wm.  Ill,  c.  2, 
s.  7;  Union  Bank  v.  Mott,  27  N.  Y.  633  (1863);  Colt  v. 
Learned,  133  Mass.  409  (1883);  Seantan  v.  Slater,  18  Fed. 
R.  485  (1883)  ;  Githins  v.  Clark,  158  Pa.  616  (1893) ;  Hen- 
Mi«C  v.  Farnsxi'orth,  23  S.  W.  663  (Va.  189s). 

The  same  is  true  if  one  joint  debtor  is  discharged  in  bank- 
ruptcy. Me^irath  v.  Gray,  43  L.  J.  C.  P.  63  (1873)  I  Act  of 
July  I,  1898,  s.  16  (U.  S.).    Since  unliquidated  damages  for 
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a  tort  are  not  provable  under  a  commission  these  are  not  barred 
by  a  discharge  in  bankruptcy  and  the  liability  of  those  jointly 
Hable  is  not  affected,    iict  of  July  1,  1898,  s.  17  (U.  S.}. 

On  the  other  hand,  if  the  discharge  by  operation  of  bw 
occurs  through  the  voluntary  act  of  the  plaintiff  or  of  the 
person  in  whose  favor  the  joint  liability  arose,  and  whose 
legal  representative  is  the  plaintiff,  then  all  those  who  are 
jointly  lial)le  are  likewise  discharged.  Thus,  if  the  plaintiff 
marries  one  of  the  joint  obligors  or  joint  tort  ifeasors*  Turner 
V.  Hitchcock,  20  la.  310  (i^). 

So  also  if  the  obligee  makes  one  of  the  obligors  his  executor 
and  the  latter  receives  assets  and  acts  in  that  capadty,  all  the 
joint  obligors  are  discharged.  Fryer  v.  Gildridge,  Hob.  14 
(1641)  ;  Chcctam  v.  Ward,  I  B.  and  P.  630  (1797)  ;  Rau4in^ 
son  V.  S/iflt*.',  3  T.  R.  577  ( 1790)  ;  Frcakly  v.  Fox^  9  B.  and  C 
130  ( 1829) ;  Loxi*  V.  ^Pcskctt,  16  C  B.  500  (1855). 

(II)  The  second  kind  of  discharge  is  by  a  release.  The 
rule  in  England  is  that  the  execution  of  a  release  of  all  claims 
against  one,  effects  the  discharge  of  all  those  liable  jointly 
with  the  party  released.  The  attitude  of  the  English  courts 
has  been  to  consider  the  debt  or  tort  as  giving  rise  to  one 
cause  of  action.  Each  of  the  wrongdoers  is  responsible  to 
the  injured  party  for  the  entire  damage.  Hence,  if  the  btter 
releases  all  his  claims  against  one  of  them  he  is  conclusively 
presumed  to  have  released  his  entire  cause  of  action,  although 
his  manifest  intention  was  otherwise.  Co.  Litt.  232,  a  (1803). 
With  this  altitude  it  is  immaterial  whether  the  release  is  under 
seal  or  not,  ]>rovided  that  it  is  .<up[X)rted  by  a  sufficient  con- 
5i«leration.  This  point  that  a  seal  is  unnecessary  is  doubtful, 
but  such  is  the  oj^nion  of  Lord  Denman  in  Xicholson  v.  /?rti7/, 
4  A.  and  E.  (75  ( 1836),  which  was  the  first  case  to  deliberately 
consider  the  <|iiestion.  In  most  of  tlie  earlier  cases  the  release 
was  under  sial.  Cocke  v.  Jcnncr,  Hob.  90  (1616)  ;  Clavton 
V.  Kynaston,  2  Salk,  574  (1712);  Everhard  v.  Heine^  Litt. 
lot  (166S).  But  it  was  not  under  seal  in  Mammon  v.  RolU^ 
iiarch.  202  ( 1643).  and  Rex  v.  Baylcy,  I  C  and  P.  435  (1824). 
So  little  emphasis  was  laid  upon  the  seal  that  for  several  years 
the  courts  held  that  a  mere  non-suit  of  one  of  those  jointly 
liable  destroyed  the  cause  of  action  against  all  of  them.  This 
doctrine  was  introduced  in  Parker  v.  Laurence,  Hob.  96 
(1617),  and  was  overruled  in  Walsh  v.  Bishop,  3  Croke,  243 
(1632).  Story,  J.  (I  Contracts,  53,  5th  ed.),  concurs  with 
Lonl  Denman's  opinion  that  in  England  a  seal  is  unnecessary 
to  a  release.  The  broad  rule  that  a  release  of  one  discharges 
all  those  jointly  liable  is  now  firmly  established  in  England. 
In  addition  to  the  cases  just  cited,  see  Morton  s  Case,  Gro. 
Eliz.  30  (15S0);    Blurnit  V.  Sncdson,  Cro.  Jac.  116  (1608); 
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KMn  V.  inilis,  4  Mcxl.  379  (1708);  Thurman  v.  IVilde,  il 
A.  and  E.  453  ( 1840).  However,  two  early  cases  held  contra: 
Pcnruddick's  Case,  3  Co.  Rep.  205  (1593),  and  Greely  v.  Lee, 
Palmer,  319  (1624). 

The  American  courts  have  adopted  a  different  attitude  and 
have  sought  to  assure  to  the  injured  party  one  complete  satis* 
faction.  Accordingly,  emphasis  is  laid  upon  the  seal.  If  the 
plaintiff  executes  a  release  under  seal  of  all  claims  against  one 
of  those  jointly  liable,  the  reasoning  of  the  English  judges 
applies,  and  all  those  jointly  liable  are  discharged.  Since  the 
instrument  is  under  seal,  he  is  conclusively  presumed  to  have 
received  full  satisfaction,  and  no  evidence  is  admissible  to  show 
that  he  did  not  receive  satisfaction  in  full.  But  if  the  release 
is  merely  by  parol,  such  evidence  is  admissible,  and  if  com- 
plete satisfaction  has  not  been  received,  the  plaintiff  ma^  pro- 
ceed for  tfie  balance  against  the  rest.  Thus  the  rule  m  the 
United  States  is  that  a  release  as  to  all  claims  again  one  will 
not  discharge  those  jointly  liable  unless  it  is  a  technical  release 
under  seal.  Liability  arising  from  a  joint  obligation:  Ward 
v.  Johnson,  13  Mass.  148  ( 1816) ;  Rozdcy  v.  Stoddard^  7  John, 
207  (X.  Y.  1810);  Bank  v.  Messenger,  9  Cow.  37  (N.  Y. 
i8i8) ;  //flrrry  v.  Su'eatley,  23  Tenn.  449  (1844)  I  Armstrong 
V.  Havzcard,  6  Cal.  183  ( 1856) ;  Maslino  v.  Hiet,  37  W.  Va. 
536  (1892) :  Arnctt  V.  Mo,  Pac.  Ry.  Co.,  64  Mo.  App.  368 
(1895).  The  early  cases  in  Pennsylvania  are  contra:  Mart- 
land  V.  Hinies,  8  Pa.  2G2  (1848),  and  are  overruled  in  Burke 
V.  Xobic,  48  Pa.  168  ( 1864).  Liability  arising  from  a  joint  and 
several  obligation:  Tnekcrman  v.  .Yt^u'/ia//,  17  Mass.  581 
(1822):  Bradford  v.  Prcscott,  85  Me.  581  (1893).  Liabil- 
ity arifiing  from  a  joint  tort:  Ellis  v.  Bitser,  2  Ohio, 
89  (1825):  A\cr  v.  Ashniead,  31  Conn.  452  (1863)  (tres- 
pass) :  fomf^hins  v.  Clay  Street  Ry,  Co.,  66  Cal.  163  (1884) 
(personal  injury  from  collision);  Spurr  v.  North  River  Ry. 
Co..  56  X.  J.  L  346  (1894);  Urton  v.  Priee,  S7  Cal.  270 
(1881)  (personal  injury  from  explosion);  Loptg  v.  Long^  57 
la.  497  (1881)  (tort  by  election  judges);  Cheetivood  v.  Cal. 
Sat.  Bank.  113  (Tal.  414  (1896)  (fraud  by  trustees)  ;  Atuvod 
V.  Broxcn.  72  III.  723  (i8i86)  (wrongful  levy). 

(Ill)  The  third  class  of  di.scharges  includes  a  covenant  not 
to  sue  ami  an  accord  and  satisfaction.  These  two  discharges 
are  analogous  and  merge  into  each  other.  The  English  courts 
have  established  the  rule  tliat  a  covenant  not  to  sue  one  does 
not  discharge  any  of  those  jointly  liable.  It  may  not  be  pleaded 
as  a  defence  even  by  the  party  to  whom  it  is  given.  It  merely 
confers  upiMi  the  latter  the  right  to  a  cross-action  for  breach 
of  contract.  This  principle  seems  to  have  had  its  origin  in 
the  older  rule  that  a  covenant  not  to  sue  a  sole  obligor  for  a 
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lirr.iied  lime  merely  gave  ihc  right  to  a  cross-action.  Deux  v. 
J  en  cries,  Cro.  Eliz.  352  (1589)  ;  Alyff  v.  Scrimpshirt,  i  Show. 
46  (1709).  However,  a  covenant  not  to  sue  a  sole  obligor 
\va>  allowed  to  be  pleaded  in  bar  to  avoid  ctraiity  of  action. 
Lacy  v.  Kynaston,  i  Lord  Ra}'niond,  690  (1715). 

The  different  attitude  of  the  judges  of  the  two  countries  is 
a^jain  apparent.  The  English  courts  do  not  treat  the  consider- 
ation  recti \ed  for  the  covenant  not  to  sue  as  a  partial  satis* 
faction  of  the  daniat^es  unless  it  was  so  intended.  Dean  v. 
Xr:Juill,  8  Term,  i(»  (1799)  ;  Hutlon  v.  Eyrie,  6  Taunt.  288 

(1815). 

On  the  other  hand,  the  American  courts,  with  their 'emphasis 
up^'H  the  securing  of  one  and  only  one  complete  satisfaction. 
crcilii  as  partial  pa\mcnt  of  the  damages  any  moneys  received 
in  o*nsideration  for  a  covenant  not  to  sue.  The  plaintiff  may 
proceed  for  the  balance  against  the  rest.  Tuckcrwann  v.  Neuh 
/;j//.  17  ?»tass.  581  (1822);  Bowman  v.  Dazis,  13  Col.  297 
(1SS9).  Any  money  received  in  accord  and  satisfaction  will 
be  thus  credited.  Because  of- this  rule  the  plaintiff  in  our 
principal  case  credited  on  the  judgment  against  the  Louisville 
and  Evansville  Mail  Company  the  amount  received  from  the 
Marsden  Company. 

The  question  frequently  arises  in  the  United  States  whether 
full  or  partial  .--iiis faction  was  received  in  return  for  the  cove- 
nant not  to  sue.  When  there  is  a  fixed  debt  or  liquidated 
ilainages  the  receipt  of  a  smaller  sum  from  a  joint  obligor 
if  clearly  in  hut  partial  satisfaction.  Couch  v.  Mills.  21  Wend. 
424  (1839) :  McAllister  \.  Spraj:^uc,  24  Me.  297  (1844). 

The  same  is  true  where  the  amount  ol  damages  is  ascertain- 
able with  reasonable  certaintv.  Trespass  and  conversion: 
Ellis  V.  Esson,  50  Wise.  128  (1880) ;  Smith  v.  Bayle,  58  Ala. 
(00  (1S77)  .*  Ilorscfy  V.  Moss,  5  Tex.  Civ.  App.  341  (1893)  ; 
SuiKK*  v.  Clnuuller,  10  X.  H.  92  (1839);  Pogle  v.  Meilke, 
Co  Wise.  248  ( 1SS4).  Fraud:  Parsons  v.  Hughes,  9  Paige, 
500  (X.  Y.  1841):  Miller  V.  Fcnton,  11  Paige  18  (N.  Y. 
1844);  Merchants'  Dank  v.  Curtis,  n  Barb.  317  (1861); 
/ni7M  v.  Scribncr,  15  La.  An.  583  (i860). 

r.iit  where  the  damatjes  are  not  reasonably  ascertainable  and 
the  plaintiff  makes  an  accord.and  satisfaction  with  one  of  the 
joint  tort  feasors  and  receives  or  agrees  to  receive  a  particular 
jiuin  in  discharge  of  the  releasee's  liability,  then  the  courts 
will  not  permit  the  plaintiff  to  assert  that  the  damage  which 
he  >ntTerid  exc^edetl  the  amount  he  received  in  accord  and 
satisfaction.  It  is  immaterial  whether  he  intended  to  reserve 
the  liability  of  the  rest  and  recover  further  sums  from  them. 
The  same  is  true  if  the  case  has  once  come  iK'fore  a  jury  and 
the  jury  have  awarded  any  funi  in  satisfaction  of  the  plaintiff's 
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cause  of  action.  The  damages  are  liquidated  in  both  cases 
and  cannot  be  increased.  Ellis  v.  Bctccr,  2  Ohio  Rep.  89 
(1825);  Eastman  v.  Grant,  34  Vt.  387  (1835);  Brown  v. 
Kaichcloc,  3  Cold.  292  (Tenn.  1866) ;  Aycr  v.  Ashmcad,  31 
Conn.  44  (1863);  Stone  v.  Hickinson,  89  Mass.  26  (1863); 
Bromley  v.  School  District,  47  Vt,  381  (1875)  ;  Donaldson  v. 
Carmicliacl,  102  Ga.  40  (1897) ;  Hubbard  v.  St,  Louis  R.  R. 
Co.,  72  S.  W.  1073  (^lo-  ^903) ;  Tompkins  v.  R..R.  Co,,  66 
Cal.  63  ( 1884) ;  Wapicr  v.  R.  R.  Co,,  41  111.  App.  408  (1891) ; 
Spurr  V.  /?.  /e.  Co.,  56  N.  J.  L  346  ( 1894)  ;  Denver  R.  R.  Co. 
V.  Sulliz-an,  22  Col.  302  (1895) ;  yiiWcr  v.  Back,  168  la.  576 
(1899);  Hartigan  v,  Dickson,  81  Minn.  284  (1900);  Duiur 
V.  Boston  and  Me,  R,  R,  Co.,  53  Atl.  1068  ( Vt.  1903). 

Under  this  rule,  if  the  appellee  in  our  principal  case  had 
made  an  accord  and  satisfaction  with  tlie  Marsden  Company 
at  the  time  when  he  dismissed  the  suit  without  prejudice  as 
to  them,  the  courts  would  not  liave  allowed  him  to  recover  any 
further  sum  from  either  of  the  companies.  He  shrewdly 
waited  until  the  jury  liquidated  the  damages.  The  subsequent 
receipt  from  one  joint  tort  feasor  of  a  sum  less  than  the  amount 
of  damages  fixed  by  the  jun-  does  not  discharge  the  joint  tort 
feasor  from  paving  the  balance,  /rriiii  v.  Milbank^  56  N.  Y. 
App.  635  (1874). 

Another  important  question  arises  in  the  construction  of  an 
instrument  in  ascertaining  whether  it  is  a  release  of  a  covenant 
not  to  sue.  The  English  courts  lookeil  to  the  words  to  see 
whether  they  verbally  amounted  to  a  release  or  a  covenant 
not  to  sue.  As  we  have  seciu  the  seal  is  not  considered  as  a 
distinguisliinsr  feature.  During  the  t\T>i  half  of  the  nineteenth 
century  a  difficulty  arose  as  to  the  interpretation  of  an  instru- 
ment wliich  contained  a  release  in  jjeneral  terms  followed  by 
a  reservation  that  it  shouhl  not  discharge  those  jointly  liable. 
The  issue  was,  shall  the  intention  of  the  parties  govern*  or 
do*:s  a  release  effect  the  discharge  of  the  rest  by  operation  of 
law  ?  The  early  rule  was  voiced  in  Evcrhard  v.  Heine,  Littleton 
Rep.  191  ( iC/iS),  in  which  it  was  held  that  the  proviso  of  reser- 
vation shall  be  construed  as  void  as  inconsistent  with  the  rest 
of  the  instrument.  5  Bac.  Abr.  702.  18  \\x\,  Abr.,  **  Release/* 
G,  a,  4.  Contemporaneous  with  this  reason,  which  treats  the 
release  as  a  discharge  by  operation  of  law,  existed  another  rea- 
son applicable  only  where  the  right  of  contribution  existed 
between  the  debtors,  which  baseil  the  rule  \\\xm  a  presumption 
of  the  releasor's  intention.  The  reasoning  was  that  if  X  re- 
lease A.  one  of  two  joint  debtors.  A  and  H,  he  is  presumed  to 
have  nitended  ilic  complete  discharge  of  A.  Since  the  right 
of  contribution  exists  between  A  and  H,  if  B  is  called  upon 
to  pay  any  of  the  debt,  B  may  sue  A  for  contribution.     Thus 
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the  release  to  A  would  not  have  worked  his  discharge.  Henoe 
X  must  be  presumed  o  have  intended  to  release  B  as  well  as 
A  in  order  to  defeat  ^his  possible  contribution.  KearscUy  v. 
Cole,  16  M.  and  W.  128  (1849). 

The  transition  to  the  position  that  a  release  with  a  proviso 
amounts  to  a  covenant  not  to  sue  was  gradual,  and  the  initial 
steps  were  taken  unconsciously.  The  first  case  which  shook 
the  strength  of  the  old  rule  was  Ex  Parte  Cifford,  6  Ves.  Jr. 
80s  (1802).  A  receipt  was  given  to  one  of  several  co-sureties 
expressed  to  be  in  payment  of  i  191  and  two  notes  which  when 
duly  paid  would  be  in  full  of  said  debt  and  all  other  demands 
from  the  party  released.  Lord  Eldon  held  that  this  instrument 
did  not  discharge  the  co-sureties. 

The  next  case  was  Solly  v.  Forbes,  2  Broad  and  Bing.  38 
(1820).  X  gave  a  release  to  A,  one  of  two  partners,  A  and 
B,  containing  a  proviso  that  it  should  not  prejudice  any  claims 
against  B,  and  that  it  should  be  lawful  for  X  to  sue  B  or  both 
A  and  B,  or  whoever  had  the  joint  estate  of  A  and  B  or  the 
separate  estate  of  B.  X  brou^t  suit  against  both  A  and  B. 
A  pleaded  the  release.  In  the  replication  X  set  forth  the 
agreement  and  averred  that  the  present  suit  was  brought  with 
the  intention  of  reaching  the  joint  estate  or  the  separate  estate 
of  B.  The  court  overruled  the  demurrer.  Dallas,  C.  J.,  relied 
upon  an  obscure  case,  Morris  v.  Wilford,  2  Show.  47  (1691), 
which  he  considered  an  authority  for  the  proposition  that  a 
release  shall  Ik  construed  according  to  the  particular  purpose 
for  which  it  was  made.  These  were  the  words  of  the  reporter's 
note,  but  the  case  did  not  dcciilc  such  a  broad  principle;  it 
merely  held  that  a  release  a.<(  to  all  claims  given  to  an  executor 
(lid  not  release  claims  against  Iiim  in  his  individual  capacity. 
Dallas,  C  J.,  relied  u|K)n  it  as  holding  that  in  all  cases  a  release 
shall  be  construed  acconling  to  the  maker's  intention.  He 
ignored  the  old  rule  that  the  proviso  was  void. 

It  does  not  npf^ear  that  the  preceding  case  was  brought  to 
the  attention  of  Lord  Denman.  who  gave  the  deci>ion  m  the 
next  case  in  this  series,  Xicholson  v.  RevilL  4  A.  and  E.  675 
(1836).  The  obligee  struck  oflF  the  name  of  one  of  two  joint 
and  .several  ilebtors  from  the  instrument  containing  the  obli- 
gation, and  sued  his  co-debtor.  The  court  held  that  this  dis- 
charged the  latter  also.  Chcctain  v.  lizard,  i  Rroad.  and  Bing. 
130  (1819),  was  relied  uix)n,  and  Ex  Parte  Gilford  was 
strongly  disapproved  of. 

Ten  years  later  r»aron  Parke  in  Kcarslcy  v.  Cole,  16  M.  and 
W.  128  (1846),  dccidcfl  that  the  discharge  of  the  principal 
with  a  reservation  of  ri.c:hts  afjainst  the  surety  and  executed 
with  the  lattcr's  consent  did  not  discharge  the  obligee's  right 
of  action  against  the  surety.    He  based  his  opinion  on  the  con- 
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sent  obtained  from  the  surety,  whom  he  treated  as  a  co-debtor. 
If  the  latter  subsequently  was  compelled  to  pay  the  debt,  he 
had  already  consented  to  the  release  of  the  principal  debtor 
and  had  thus  waived  his  right  to  contribution.  Hence,  the 
principal  debtor  alone  was  discharged  by  this  instrument. 

Thompson  v.  Lackc,  54  Eng.  Com.  Law  R.  540,  was  decided 
in  the  same  year  and  reached  the  same  conclusion  even  in  the 
absence  of  the  consent  of  the  joint  debtor  who  was  not  re- 
leased. This  position  was  reached  by  a  reliance  upon  the 
authorities,  not  by  reasoning  out  the  position  of  the  parties. 
Wilde,  J.,  considered  Solly  v.  Forbes  as  an  authority  for  his 
position  and  thought  that  the  remarks  in  XUholson  v.  RcvOl 
were  mere  dicta  to  the  contrary. 

In  1853  Lord  Thurlow,  in  the  case  of  Owrw  v.  Hovicr,  15 
Jurist.  339.  doubted  the  ability  of  a  creilitor  to  grant  time  to 
his  debtor  and  yet  maintain  unimpaired  his  right  of  action 
against  the  surety.  The  case  was  sustained  in  the  House  of 
Ix)rds  (II  Jurist,  816),  but  on  different  grounds,  and  Chan- 
cellor Cranworth  strongly  dissented  from  the  dicta  of  Lord 
Thurlow.  This  case  was' relied  upon  in  Price  v.  Barker,  4  E. 
and  B.  779  (1855),  which  held  that  a  release  to  one  joint  and 
several  obligor  containing  a  pro\-iso  of  resen'acion  of  remedies 
against  the  remaining  obligors  and  executed  without  the  consent 
of  the  latter  does  not  effect  their  discharge.  The  rule  in  this 
case  has  not  been  questioned  since,  and  such  is  the  law  of 
England  to-day. 

Tliis  same  problem  of  distinguishing  a  release  from  a  cove- 
nant not  to  sue  has  arisen  in  the  L'niteil  States  and  a  different 
principle  has  been  adopted.  The  general  test,  as  we  have  noted 
already,  is  that  an  instrument  to  be  a  release  must  be  under 
Seal:  all  other  instruments  are  to  be  constnied  as  covenants 
not  to  sue.  The  earlier  Pennsylvania  cases  are  exceptions 
and  have  adopted  the  English  rule  and  held  that  a  parol  release 
might  have  the  same  effect  as  a  sealed  release.  MiUikcn  v. 
BroTi'w,  I  Rawle.  391  (1829).  These  cases  were  definitely 
overruled  in  Burke  v.  Xoble,  48  Pa.  168  (1864). 

\\Tien  the  instrument  is  not  under  seal  and  the  amount  of 
damages  is  not  reasonably  ascertainable,  the  principles  which 
we  have  already  noted  arc  adoptetl  (siif*rj.  page  187). 

When  the  instrument  is  not  under  seal  and  the  amount  of 
damages  are  reason.ibly  ascertainable,  the  intention  of  the  par- 
ties governs  en  the  question  whether  one  or  all  of  those  liable 
are  Mischarjjed.  In  the  absence  of  words  in  the  instrument  ex- 
pressing the  intentic  n  the  presumption  seems  generally  to  be  in 
accord  with  the  vvr1»al  distinctions  adrjned  in  England.  That 
is.  that  those  \v»  r.!s  which  in  England  would  be  construed  as  a 
release  would  in  tliis  country  be  presi:med  in  the  absence  of 
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other  evidence  to  have  been  intended  as  a  release,  aiid  thus  like- 
wise as  to  a  covenant  not  to  sue.  Walker  v.  McCulhch.  4  Me. 
421  (1827;;  li'illiajiuon  v.  McCinnis,  50  Ky.  74  (1850); 
MnUcndorc  v.  IVcrtz,  75  Ind.  431  ( 1881 ) ;  Bnrume  v.  Bank,  45 
X.  J.  L.  360  (1883) ;  City  of  Chicago  v.  Smth.  95  IlL  App. 
387  (1901);  Bank  V.  Mercer,  55  Atl.  R.  435  (Md.  1903). 
It  sccins  doubt  fill  whether  evidence  of  the  maker's  intention 
will  be  adn)ittcd  if  it  is  not  apparent  from  the  instrument 
Evidence  admitted:  Burke  v.  Xoble,  48  Pa.  16B  (1864); 
Wiuslow  V.  Brot^n,  7  R.  I.  95  (1861).  Evidence  excluded: 
Hcckman  v.  Mannin:^,  4  Col.  543  (1878) ;  Goss  v.  EUson,  136 
Mass.  503  ( 1884).  When  the  intention  is  apparent  on  the  face 
of  the  instrument  it  is  well  settled  that  this  intention  shall  gov- 
vm.  Parmerlcc  v.  La-i^rcnce,  44  111.  405  ( 1807)  ;  Bloss  v.  P/v- 
malc,  3  W.  \'a.  393  ( i8(x9) ;  Bradford  v.  Prescott,  85  Me,  482 
(1893):  Mercliaiits'  v.  Xat  Bank,  31  S.  W.  1091  (Tex. 
1895) ;  ^'a'"'  Cf'O'  Bank  v.  Self,  35  S.  \V.  953  (Tex.  iSglS). 

When  the  instrument  is  under  seal  it  is  construed  as  a  re- 
lease unless  it  contains  an  express  proviso  that  thoae  jointly 
liable  shall  not  be  discharged.  The  courts  arc  not  uniform  in 
their  interpretation  of  the  sealed  instrument  with  a  provisa 
A  few  have  adopted  the  rule  of  Everliard  v.  Heine  {supra^ 
pa^c  188)  and  held  that  the  proviso  is  void  as  inconsistent 
Collier  v.  Field,  i  Mont.  612  (1872);  Cunther  v.  Lee^  45 
.Md.  60  ( 1876).  The  greneral  rule  Si*enis  to  be  that  the  proxnso 
will  be  honored  if  the  damages  are  ascertainable.  North.  Ins, 
Co.  V.  Potter,  63  Cal.  157  (1883) ;  Pettii:rew  Machine  Co.  v. 
Harmon.  45  .\rk.  290  (1885);  Bradford  v.  Prescott,  85  Me. 
482  (1893);   /rtiui  V.  Scrxbner,  15  La.  An.  583  (i860). 

But  when  the  tlamagis  arc  not  ascertainable  the  proviso  will 
lic  treated  as  void  on  the  grounds  that  the  plaintiff  has  receivecl 
c»nc  complete  satisfaction.  Bro^K'u^on  v.  Fitzhue,  I  HilU  188 
(X.  Y.  1841)  ;  Mitchell  v.  Allen.  25  Hnn.  543  (N.  Y.  1881); 
O'Shea  v.  C.  and  St.  L.  /?.  /?.  Co.,  44  C  C  A.  60  (U.  S. 
1899) ;  Abb  v.  A'.  Pae.  R.  /?.  Co.,  28  Wash.  428  (1902)  ;  Dun- 
laucy  V.  Biiffon,  173  Mo.  I  (1902);  McBridge  v.  Scott,  93 
X.  W.  243  (Mich.  1903) ;  Leeds  v.  X.  Y.  Tel.  Co.,  79  N.  Y. 
Ap.  121  (1903). 

(I\')  The  fourth  and  remaining  class  of  discharges  con- 
sists of  a  judgment,  a  judgment  and  execution,  and  a  judg- 
ment, execution,  and  satisfaction.  The  nature  of  the  joint 
liability  largely  determines  the  rules  with  respect  to  this  class  of 
discharges.  Where  two  or  more  are  jointly  and  not  severally 
iHumd.  and  the  plaintiff  fails  to  join  all  of  the  joint  obligors 
who  arc  w  ithin  the  jurisdiction  of  the  court,  a  plea  in  abate- 
ment lies,  and  if  the  defendants  fail  to  file  the  plea  in  abate* 
mcnt  before  the  case  comes  to  judgment,  those  not  joined  are 
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completely  discharged  from  liability.  It  is  immaterial  whether 
execution  or  satisfaction  follow.  3  and  4  Wm.  IV,  c  42,  s.  8; 
Freeman  on  Judgments,  231 ;  Mmnt  v.  llayncs^  46  Mich.  140 
(1881);  Groat  V.  Agcns,  107  N.  Y.  633  (1887);  contra: 
Shcey  v.  Mandcnillc,  6  Cranch,  253  (1810),  whidi  was  over- 
ruled in  Mason  v.  Eldrcd,  6  Wall.  231  (1867). 

The  old  rule  in  England  was  that  the  court  would  not  allow 
the  plaintiff  on  obtaining  a  joint  judgment  to  sue  out  execution 
against  less  than  the  entire  number  of  the  judgment  debtors. 
I  RoUe  Abr,  "  Execution,"  N.  From  this  we  could  gather 
that  if  the  plaintiff  actually  did  sue  out  execution  against  some 
only  of  the  defendants  he  would  thereby  discharge  those 
omitted.  But  this  principle  does  not  seem  to  hold  in  the  United 
States.  Michel  v.  Bcnncr,  24  La.  An.  287  (1872);  Nichols 
V.  Dunbar,  58  Cal.  605  (1881)  ;  Crissct  v.  IVilcs,  13  Civ,  Pro, 
Rep.  527  (N.  Y.  1888). 

If  the  liability  arise  from  a  joint  and  several  contract,  the 
obligee  may  treat  the  contract  as  a  jcnnt  one,  in  which  case  the 
liability  will  be  exactly  like  that  arising  from  joint  and  not 
several  contract,  or  he  may  treat  it  as  a  several  contract  In 
the  latter  case  no  question  of  joint  liability  arises.  But  he  may 
not  sue  more  lliaii  one  and  less  than  the  entire  number  of 
obligors.    IVinslow  v.  Hcrrick,  9  Mich.  380  (1861). 

If  the  plaintiff  proceeds  and  obtains  a  judgment  against 
several  debtors  jointly  and  one  of  them  pays  his  share  or  makes 
an  accord  and  satisfaction,  the  court  will  interpret  the  receipt 
as  regards  the  discharge  of  the  other  judgment  debtors  either 
as  a  release  or  a  covenant  not  to  sue  by  the  same  principles 
which  are  applicable  in  the  case  of  an  ordinary  debt.  Kolb 
V.  Xat  Surety  Co,,  176  X.  Y.  133  (1903).  Altered  in  Penn- 
sylvania-by  Act  of  1862,  March  22.  P.  L.  167. 

When  tiie  liability  arises  from  a  joint  tort  the  person  injured 
may  sue  any  one  or  several  or  all  of  the  joint  tort  feasors. 
Each  is  responsible  for  the  entire  dania.c^e  and  no  plea  in  abate- 
ment  lies  for  non- joinder.    Xecdam^s  Case,  5  G^.  J2  (1612). 

However,  the  question  still  arises  whether  or  not  judgment, 
execution,  or  satisfaction  against  one  tort  feasor  bars  subse- 
quent actions  against  the  rest.  The  nuxlcm  English  rule  is 
that  a  mere  judgment  bars,  most  of  the  American  jurisdictions 
hold  that  nothing  short  of  satisfaction  discharges  the  joint 
tort  feasors,  while  a  few  courts  adopt  the  intermediate  position 
that  an  execution  will  accomplish  this  result.  It  is  to  be  noted 
that  the  rules  prevailing  in  F.ngland  and  the  United  States  are 
in  harmony  with  the  different  attitudes  (supra,  page  185)  of 
the  judges  of  the  two  countries. 

It  is  very  difficult  to  determine  from  the  early  cases  in  Eng- 
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land  what  was  the  exact  position  held  by  the  court  The  lan- 
guage in  nearly  all  is  that  judgment  and  execution  are  a  bar, 
but  there  is  nothing  w»iich  would  lead  us  to  believe  that  **  exe- 
cution"  was  not  used  synonymously  with  *'  satisfaction.'' 
Honey  v.  Rice,  2  Rolle,  224  (1217);  Anonyfnous  Jenkins  I 
Cent,  case  89  (1893) ;  I-i»dcll  v.  Pinfold,  I  Leon.  19  (1584) ; 
Hitchcock's  Case,  3  Leon.  122  (1585) ;  Hitcham  v.  Alurcham, 
Xoy,  4  (1656)  ;  Heydons  Case,  11  Co.  8  (1614). 

Cocke  V.  Jenner,  Hob.  60  (1703),  laid  down  the  rule  that 
where  there  are  several  actions  against  several  defendants  the 
plaintiff  may  take  his  choice  of  the  best  damages,  yet  when  he 
has  taken  satisfaction  he  can  take  no  more.  This  case  it  the 
precedent  for  those  courts  which  hold  that  execution,  although 
unsatisfied,  precludes  further  recovery. 

The  case  which  unsettled  the  law  in  England  and  led  the 
way  to  the  nxxlcrn  English  rule  is  Brown  v.  Wooton^  Cro. 
Jac.  73,  also  in  Moore,  762,  and  Yelv.  67  (1606).  It  was  an 
action  on  the  case  for  trover  and  conversion  of  some  plate. 
The  dcfcmiant  pleaded  that  the  plaintiff  had  brought  an  action 
of  trover  against  J.  S.  and  had  recovered  judgment  and  exe- 
cution.  On  demurrer,  the  plea  was  adjudged  good.  Popham, 
C.  J.,  said:  "If  one  had  judgment  in  trespass  against  one 
and  recovered  damages  certain,  although  he  be  not  satisfied, 
yet  he  shall  not  have  a  new  action  for  this  trespass.  By  the 
same  reason,  e  contra,  if  one  hath  cause  of  action  against  two 
and  obtain  judgment  against  one.  he  shall  not  have  a  remedy 
a^^ainst  the  other;  and  the  difference  between  this  case  and 
the  case  of  debt  and  obligation  acrainst  two  is  because  there 
every  one  of  them  is  charged  and  liable  for  the  entire  debt, 
and  therefore  a  recovery  against  one  is  no  bar  against  the  other 
until  satisfaction."  Fcnncr,  J.,  added:  "In  case  of  trespass 
after  judgment  given  the  property  of  the  gootls  is  changed 
so  that  he  may  not  seize  them  again."  The  further  reason  is 
added  that  the  demand  rested  in  damages  and  the  judgment 
reduced  them  to  certainty,  and  therefore  another  suit  could 
not  be  maintained  for  that  which  was  uncertain. 

This  case  was  not  inmiediatelv  followed.  Higgen's  Case, 
6  Co.  (1793) ;  Drake  v.  MitcheU,  3  East,  258  (1803).  The 
court  in  Claxton  v.  Sii'ift,  2  Shower.  494,  also  in  3  ^Iod.  86, 
and  in  I  Lutw.  882  {\()S^i).  likewise  adopted  the  old  nilc  and 
said  that  it  was  never  pretentled  till  Brown  v.  IVooton  that  a 
mere  judgment  would  act  as  a  bar. 

In  1844  RroxK'n  v.  irootcn  was  affirmed  by  King  v.  Hoare, 
13  M.  and  W.  494  (1844).  The  court  upheld  three  proposi- 
tions: (i)  A  judgnunt  without  satisfaction  against  one  of 
two  joint  debtors  is  a  bar  to  a  suit  against  the  other.  (2)  A 
judgment  in  a  court  of  record  changes  the  nature  of  the  cause 
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of  action  and  prevents  it  being  the  subject  of  another  suit, 
and  the  cause  of  action  being  single  cannot  afterwards  be 
divided  into  two.  (3)  As  regards  a  discharge,  a  joint  con- 
tract cannot  be  distinguished  from  a  joint  tort  In  spite  of 
the  strong  language' used  this  case  did  not  fix  the  law.  A -case 
in  1865  was  decided  according  to  the  old  rule,  Priestly  v. 
Fcrnic,  13  Weekly  Rep.  1089.  But  the  law  of  England  on 
this  point  as  it  stands  to-day  was  determined  by  Brinsmead 
V.  Harrison,  L.  J.  6  C.  P.  584.  in  1871,  which  held  that  a  mere 
judgment  against  one  tort  feasor  barred  an  action  against 
another.  See  In  Re  Morgengrw  69  L.  J.  Probate  N.  S.  3,  also 
in  81  L.  T.  X.  S.  417,  and  48  Week.  R.  121  (1899). 

The  rule  of  England  that  a  judgment  bars  has  been  adopted 
in  only  one  of  the  American  states,  the  one  in  which  the  ques- 
tion first  arose — ^V^irginia.  Two  early  cases  adopted  the  ru1e» 
Anmionctt  v.  Harris,  I  Hen.  and.M.'488  (1807),  and  IVilkes 
V.  Jackson t  2  Hen  and  M.  355  (1808).  In  1895  ^^^  Supreme 
Court  of  the  state  reaffirmed  these  earlier  cases.  Petticolas  v. 
Richmond,  95  Va.  456. 

Pennsylvania  and  Tennessee  in  the  early  cases  adopted  the 
English  rule,  but  subsequent  decisions  in  each  state  have 
firmly  established  the  principle  that  nothing  less  than  a  satis- 
faction bars.  Floyd  v.  Brozi-n,  i  Rawle,  121  (1829),  and 
Marsh  v.  Pier,  4  Rawle,  285  (1833),  overruled  in  Fox  v. 
Northern  Liberties,  3  W.  and  S.  103  (1841).  Rocltcster  v. 
Anderson,  i  Bibb.  439  (1804),  overruled  in  Knott  v.  Cunning' 
haw,  2  Sneed,  204  (1854). 

Rhode  Island  in  Hunt  v.  Bates,  7  R.  I.  217  (1802),  adopted 
the  same  position,  but  has  since  returned  to  the  intermeiliate 
principle  thai  execution  bars.    Pannenter  v.  Barstow^  21  R.  I. 

480(1899)- 

The  rule  that  execution  bars  was  also  adopted  in  Maine, 
Michigan,  Indiana,  and  Arkansas.  Michigan,  Indiana,  and 
Arkansas  have  not  altered  their  position.  Dai-is  v.  Scott,  I 
Blackf.  169  (Ind.  1832) ;  Ashcraft  v.  Knoblock.  146  Ind.  174 
(1896);  McGec  V.  Overly,  12  Ark,  164  (1851);  Boardman 
v.  Acer,  13  Mich,  jj  ( 1866) ;  Kenyan  v.  Woodruff,  33  Mich. 
310  (1876).  The  early  Maine  case  has  been  definitely 
overruled.  /f7ii7r  v.  Philbriek,  5  Me.  147  (1828)  ;  Cleveland 
v.  Bangor,  ^7  Me.  259  (1898). 

The  most  important  cases  holding  that  a  sat isrf action  bars 
are  as  follows:  Loicjox  v.  Murraw  3  Wall,  i  (U.  S.  S.  C 
I?^'?l'  •^"""'Z'  ^'-  ^^>''^-  58  Ala.  600  (1877);  VandeiTT  v. 
Pollak,  107  Ala.  551  (1899);  Oiectwood  v.  CaL  Xat.  Bank. 
113  Oil.  414  ( i89^>) ;  ShcULw  v.  Kibbe,  3  Conn.  214  (1819)  ; 
I  ntccnt  y.McXiWiara,  70  Coim.  332  (1897) ;  Norfolk  Lwrn- 
ber  Co,  v.  Snnmous.  2  Marv.  317  (1895)  ;   lyorrick  v.  People, 
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187  III.  no  (1900);  Miller  v.  Peck,  108  la.  575  (1898); 
IVestbnwk  v.  Mhc,  35  Kas.  299  (1881);  Elliott  v.  Porter, 
5  Dana.  299  (1837)  ;  Berkley  v.  IVilson,  87  Md.  219  (1898) 
(the  satisfaction  received  was  one  cent)  ;  Loring  v.  Salisbury 
Mills,  125  Mass.  1^3  ^  1878) :  Haxdon  v.  ICooi/j,  16  Neb.  306 
(1884);  /-'oti/iT  V.  Owen,  68  N*  H.  207  (i&s);  i4//rii  v. 
Oaijj',  14  X.  J.  L.  104  (1^34) :  Russell  v.  McCall,  141  N.  Y. 
Ap.  437  (i8<j4)  (liW);  Martin  v.  Buffaloe,  128  N.  C  308 
{1901);  Matic  V.  /e.  /?.  Co.,  40  Oh.  St.  R.  313  (1884); 
Deroea  v.  Hamilton,  14  Ta.  Co.  Ct.  317  (1894) ;  Hawkins  v. 
//d//ow.  I  Nott  and  McCord,  318  (1818)  ;  Huffman  v.  Haslftt, 
II  Lea,  ^49  (Tenn.  1883);  Saderson  v.  Caldu'ell,  2  Aik,  195 
(\'t.  1827) ;   Cn/ffr  v.  MeClung,  5  W.  Va.  131  (1872). 

A.  S.  F. 
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A  Brief  Survey  of  Equity  Jurisdiction  ;  Being  a  Series 
OF  Articles  Reprinted  from  the  "Harvard  Law  Re- 
view." By  C.  C.  Langdell,  LL.D.,  Dane  Professor  of 
Law  in  Harvard  University*  Emeritus.  Pp.  303.  Cam- 
bridge:  Tlie  Har\'ard  Law  Review  Association.    1905. 

Under  this  title  are  grouped  twelve  articles  published  sever- 
ally in  the  Hanvrd  Law  Rczic7i%  and  forming  together  an 
essay  on  the  most  conspicuous  features  of  equity  jurisdiction. 
As  a  whole,  it  is  a  work  espcjcially  valuable  to  one  who  would 
know  the  bases  on  which  the  decisions  rest,  and  who  is  not 
content  to  confine  himself  to  a  narrower  study  of  the  text- 
books and  cases  with  the  sole  view  of  finding  what  is  the  law 
on  a  particular  point,  regardless  of  why  it  is  so,  or  what  influ- 
ences have  been  concerned  in  its  formation,  and  may  bring 
about  its  destruction  and  replacement.  A  breadth  of  view 
as  here  expressed  is  indispensable  to  the  lawyer  who  has  to 
take  a  step  free  and  alone,  away  from  the  beaten  track,  un- 
guided  by  precedent,  and  dependent  solely  on  a  comprehensive 
grasp  of  the  principles.  For  this  reason  the  book  possesses  a 
distinct  excellence.  It  is  so  evidently  the  result  of  a  keen, 
persistent,  and  thorough  analysis  of  the  decisions,  that  one 
cannot  but  road  with  respect  and  attention  the  theories  which 
arc  advanced,  and  have  confidence  that  every  material  element 
has  been  carefully  considered  before  the  accomplished  result 
has  been  set  forth. 

It  is  not  a  book  to  be  hastily  referred  to  for  concrete  sug- 
gestions. The  principles  and  the  reasoning  are  given  dearjy 
and  connectedly,  but  they  must  be  applied,  and  before  this  can 
be  successfully  done  one  must  go  into  the  subject  to  some 
depth.  It  is  a  very  valuable  treatise,  and  will  no  doubt  take 
a  permanent  place  among  the  standard  works  of  law. 

£•  S,  R, 


The  American  Constitutional  System.  By  Westel  W. 
WiLi-ouGiinv,  Associate  Professor  of  Political  Science  at 
the  Johns  Hopkins  University.  Xcw  York:  The  Century 
Company.    1904. 

The  author  of  this  work  is  editor  of  the  "  American  State 
Scries."  consisting  of  eight  volumes  which  describe  the  man- 
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ncr  in  which  the  governmental  agencies  of  the  American  state 
are  organized  and  administered. 

This  book  was  written  as  an  introductor}*  essay  to  the  series. 
In  it  the  author  has  endeavored  to  ascertain  the  constitutional 
character  of  the  American  state.  This  has  been  done  by  con- 
sidering the  nature  of  a  "  Federal"  state,  followed  by  a  discus- 
sion of  the  status  of  the  states  at  the  time  the  Constitution  was 
adopted.  The  much  mooted  question  of  state  sovereignty  is 
then  very  ably  and  clearly  set  forth.  After  describing  the  rela- 
tion bi*tween  the  National  Government  and  the  states,  the  ques- 
tion of  the  annexation  and  rule  by  the  National  Government 
of  the  territories  and  peoples  of  which  these  political  elements 
are  composed  is  very  fiilly  conuncntcd  upon:  finally,  a  de- 
scription of  the  relations  which  e.xist  between  the  several  states 
themselves.  In  the  back  of  the  book  is  found  a  very  valuable 
'*  Bibliographical  Note*'  which  contains  a  list  of  the  various 
sources  of  information  and  authorities  regarding  the  QMistitu- 
tional  Law  of  the  United  States. 

Throughout  the  work  the  author  has  set  forth  and  explained 
with  great  clearness  the  different  theories  which  have  been 
held  from  time  to  time  in  regard  to  constitutional  (questions. 
In  each  case  he  points  out  which  theory  is  in  his  opinion  the 
correct  one,  and  to  what  extent  the  authorities  are  in  accord 
with  it  G.  S. 


Handbook  of  the  L.\w  of  Insurance.  By  William  Rey- 
nolds Vance,  Professor  of  Law  in  the  George  Washington 
University,  Washington,  D.  C.  Pp.  683.  St,  Paul,  Minn. : 
West  Publishing  Company.    1904. 

In  this  most  recent  text-book  on  insurance  law  a  compre- 
hensive treatment  of  each  division  of  that  branch  of  law  is 
presented.  The  b<x>k  is  divided  into  seventeen  chapters,  and 
while  no  division  into  parts  is  made,  the  following  logical 
arrangement  of  chapters  readily  sup:gests  itself:  Part  I,  chap- 
ters one  to  eleven,  dealing  w  ith  the  general  principles  govern- 
ing insurance  contract — viz.,  historical  sketch  of  insurance, 
contract,  nature  and  requisites  thereof,  parties,  insurable  inter- 
est, consideration,  consent  of  parties  (concealment  and  repre- 
sentations and  warranties),  insurance  agents  and  tlieir  power, 
rijrhts  uniler  the  policy.  Part  II,  chapters  twelve  to  seventeen, 
detailed  consicleration  of  parlictdar  kinds  of  insurance  policies 
— viz.,  the  standard  fire  policy,  tenns  of  the  life  polie>*,  marine 
insurance,  accident  insurance,  guaranty,  credit,  and  liability 
insurance. 

Professor  Vance  shows  so  thorough  a  knowledge  of  his 
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subject,  and  presents  it  to  his  readers  in  so  comprehensive  a 
fashion,  that  it  would  be  difficult  to  pick  out  any  one  division 
of  the  subject,  and  say  that  Mr.  Vance  is  more  thoroughly 
acquainted  with  it,  or  gives  it  a  better  treatment  than  any 
other.  It  may  be  truthfully  said  that  Professor  Vance  is 
extremely  well  versed  in  the  law  of  fire  insurance,  as  well  as 
in  the  law  of  marine  insurance,  considered  especially  in  its 
historical  aspect  This  is  said  without  any  disparagement  to 
^  the  author's  very  excellent  discussion  of  life  insurance,  and  also 
of  accident  and  other  less  frequent  kinds  of  insurances.  Two 
chapters  are  devoted  to  the  subject  of  fire  insurance  under  the 
caption  "  The  Standard  Fire  Policy,"  in  which  the  various 
provisions  of  the  fire  policy  are  taken  up  and  considered 
seriatim  in  a  manner  at  once  clear,  comprehensive,  concise, 
and  exact. 

The  book  is  published  as  one  of  the  '*  Hornbook"  series, 
and  has  all  the  well-known  characteristics  of  that  series.  Typo- 
graphically, it  is  neater  than  many  of  the  books  of  this  series, 
owing,  perhaps,  to  the  fact  that  the  black-letter  paragraphs 
are  printed  in  somewhat  smaller  type  than  was  formerly  used. 
This  we  deem  a  distinct  improvement 

Upon  the  whole,  the  book  is  to  be  conunended  as  an  **  up-to- 
date  '  exposition  of  insurance  law,  primarily  designed  for  the 
student,  but  valuable  also  to  the  active  practitioner.  Principles 
are  so  stated  as  to  be  easily  mastered  by  the  student  or  lay- 
man, and  to  give  to  the  practising  lawyer'a  ready  and  accurate 
resume  of  the  subject.  We  know  of  no  other  book  which  gives 
within  the  same  compass  so  accessible,  correct,  and  thorough 
a  treatment  of  insurance  law.  F.  H.  5. 


The  Dictionary  of  Legal  Qi-otatioxs.  By  James  William 
XoRTOx-KvsiiE,  of  Lincoln's  Inn,  Esq.,'Barrister-at-Law. 
Pp.  xxi  +  344.  London:  Sweet  &  Maxwell,  Limited, 
Publishers.  1904.  (Carswell  &  Company,  Toronto,  Can- 
ada, American  agents.) 

This  work  is  quite  a  novelty  among  legal  publications.  It 
consists  of  excerpta  from  the  opinions  of  celebrated  English 
cliancellors  and  judges  from  the  earliest  periods  to  the  pres- 
ent day.  They  are,  of  course,  mainly  dieta.  but  are  nevertheless 
extremely  entertaining  as  quaint  and  epigrammatic  specimens 
of  judicial  wit.  The  object  with  which  this  volume  has  been 
compiled,  tlie  author  tells  us.  has  Iwn  to  disinter  from  the 
vast  quantities  of  dull  material  scattered  in  libraries  the  most 
excellent  expressions  of  judicial  rules  and  of  forensic  wit,  and 
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then  to  codify  and  exhibit  these  sayings  in  a  compendious  and 
accessible  form.  In  this  lies  the  reason  for  the  existence  of  the 
book.  That  the  author*s  work  has  been  well  performed  it  is 
needless  to  add. 

The  book  is  one  which  will  probably  be  classified  as  more 
entertaining::  than  instructive,  but  it  is  not  without  a  useful  and 
practical  side  as  well ;  for  the  perusal  of  a  work  of  this  char- 
acter cannot  but  tend  to  communicate  **  useful  precedents  to 
the  furtherance  of  justice,  the  discouragement  of  iniquity,  the 
honor  of  the  laws,  and  consequently  of  the  professkxi  and 
the  public  at  large."  F.  H.  S. 

NOTES  OX   RFCENT  LEADING  ARTICLES  IN  LEGAL 
PERIODICALS. 

.Albany  Law  Journal. — ^January. 

The  Extt'Tt  Wittwss.  D.  C  Wcstcrnhaver.  Mr.  Westemhavcr  bcfins 
by  showing  the  trend  of  public  opinion  of  recent  years  as  it  has  rua 
against  the  expert  witness;  he  then  takes  excepUon  to  this  optaioQ 
and  goes  on  to  defend  these  witnesses  on  the  ground  of  necessity,  and 
to  show  that  the  public  has  received  a  wrong  idea  lx>th  of  the  capacttf 
and  of  the  general  truthfulness  of  the^e  witnesses.  He  does  not 
approve  the  suggestion  that  it  would  be  an  improvement  to  take  away 
from  the  parties  their  freedom  of  choice  in  selecting  and  calling  experts 
and  to  ve<t  the  right  of  selection  in  the  courts.  Experience  has  led 
him  to  believe  that  this  would  l>c  to  infringe  upon  the  frecdon  of  the 
parties  and  be  productive  of  much  injury.  He  ends  by  saying:  "Wc 
are  and  have  been  living  in  a  critical  age,  in  an  age  in  which  every 
child  born  into  the  world  has  a  question-mark  branded  on  his  fore* 
head,  anil  every  in>titut)on  must  defend  iis  lift  .igain>t  the  attacks  of 
the  icon*  claM.  Tliat  in  an  age  of  this  kind  the  English  system  of 
evidence  Ii;ib  reinaiiiod  nlino>t  unchanged  i>  a  proof  that  it  answers 
ailniir.ibly  ihc  purpose  i jT  whuh  it  i>  de<it;ned.  Of  tJiis  system  expert 
evidence  is  an  integral  part,  and  nhile  it  may  often  perform  no  otBce 
in  a  trial  except  to  produce  confusion,  it  is  still  in  all  aspects  consonant 
with  the  principles  upon  which  the  sy>tcm  is  established,  and  ought 
10  be  changed  only  for  good  and  sufficient  reasons," 

The  Ideal  President.  D.  F.  Hanagan.  We  do  not  often  stop  to 
consider  wha:  our  ideal  of  a  President  should  be;  we  accept  the  nom- 
inations of  the  tv.o  great  parties,  and  it  has  been  the  fashion  under  the 
last  two  adniinisirat'.ons  to  claim  that  whoever  is  President  is  ri^ht; 
that  \vh.itcver  is  done,  having  been  done,  is  best.  Some  slight  examma* 
tion  into  the  question  whether  we  have  any  ideals  on  this  subject  and, 
if  so,  what  they  are  docs  not,  therefore,  seem  to  be  amiss.  Mr.  Hana- 
gan somewhat  hesitatingly  does  not  place  Washington  before  us  as  an 
ideal.  He  is  prolKihly  in  line  with  the  verdict  which  will  be  given  in 
later  times  when  he  gives  us  Jefferson,  Jackson.  Lincoln,  and  Cleveland 
as  the  types  which  go  to  make  up  a  composite  ideal.  They  are  the 
men  who  stand  out  as  the  great  American >  who  have  filled  the  office. 

The  .\mf.rica.k  L\w  Review.— January- February. 

The  Old  Laii'  of  /?.'j/  Prof^erty  as  Modified  in  this  Country.  George 
H.  Smith.    *•  Laws  descend  like  an  inherited  disease— from  generation 


200  BOOK  REVIEWS. 

to  generation.**  This  is  the  quotation  with  which  Mr.  Smith  begins 
his  paper,  and  it  may  serve  to  illustrate  his  position.  He  proneds 
to  demonstrate  the  proposition  that  **in  the  American  law  as  now 
existing  nothing  of  the  old  £ngli:»h  doctrine  of  real  estate  survives, 
except,  first,  the  terms  in  which  it  was  expressed, — which  still  remain 
of  indispensable  use  in  connection  with  the  statutory  provisions  and 
equitable  doctrines  by  which  it  has  been  abrogated  or  supplanted,— 
and,  secondly,  the  purely  rational  principles  embodied  in  it  He  first 
examines  Blackstone,  taking  up  his  **  Division  of  Things,"  and  stating 
that  he  was  in  error  in  regarding  all  hereditaments  as  things  real,  or 
all  things  real  as  hereditaments.  Next  he  takes  up  the  division  of 
incorporeal  hereditaments,  showing  that  the  term  has  no  longer  any 
meaning,  or  that  the  meaning  has  become  general.  As  to  tenures,  the 
doctrine  is  no  longer  a  part  of  our  law.  As  to  estates  in  land,  estates 
tail  no  longer  exist ;  the  doctrine  of  estates  for  years  has  been  essen- 
tially modified;  freehold  e>tates  have  lost  most  of  the  old  features; 
the  doctrine  of  remainders  is  .<till  with  us,  but  its  use  is  past ;  reversions 
still  exist,  but  stripped  of  technicalities;  estates  in  coparcenary  ar«  no 
longer  distinguishable  from  estates  in  common;  joint  tenancy  still 
remains  in  a  restricted  form.  Titles  are  accorded  a  longer  examina- 
tion, owing  to  the  division  of  legal  and  equitable  titles  which  still 
exists  and  to  the  subject  of  conveyances,  which  is  necessarily  com- 
plicated. While  there  may  be  a  difference  of  opinion  as  to  whether 
Mr.  Smith  has  wholly  made  out  his  contention,  he  has  certainly  nvca 
us  a  very  good  argument  on  the  subject  Mr.  Field's  Code  for  New 
York  is  alluded  to,  and  it  shares  the  fate  of  most  codes,  it  huag 
declated  "As  a  code,  it  is  altogether  inadequate;  and  in  this  Halt  m 
only  effect— in  my  opinion— has  been  to  add  an  additional  source  of 
confiuion  to  a  subject  already  sufficiently  complicated."  This  tccnt 
to  be  the  usual  fate  and  sole  function  of  a  code.  Mr.  Smith  in  a  note 
declares  himself  as  not  opposed  to  codification  of  the  law,  hot  be 
would  have  the  codification  done  by  the  Federal  Government 

Dissenting  Opinions.  V.  H.  Roberts.  Has  the  dissenting  opinion  any 
excuse  for  being  is  the  question  propounded,  and  it  is  answered  in  the 
affirmative.  Dissenting  opinions  are  shown  to  have  great  influence 
in  moulding  subsequent  opinions  and  modifying  their  effects,  notably 
in  the  Legal  Tender  Cases.  We  are  shown  how  under  Marshall's 
influence  the  custom  of  delivering  dis>enting  opinions  declined,  and 
he  was  said  to  have  established  an  **  intellectual  dictatorship**  over  the 
court.  This  was  not  then  and  it  would  not  now  be  considered  a  good 
thing.  Mr.  Robeas  says  "the  American  citizen  has  an  inherent  and 
wholesome  respect  for  majorities."  For  this  reason  the  freedom  to 
dissent,  and  to  record  that  dissent,  from  the  majority  is  one  that 
should  be  rigidly  preserved.  In  giving  the  reason  for  a  dissenting 
opinion  Mr.  Justice  Pearce  very  reasonably  sai<l:  "My  conviction  of 
the  principles  which  should  control  the  decision  of  this  cause  are  so 
.strong  that  I  am  constrained  to  dissent  from  the  opinion  of  the  court, 
though  I  am  aware  that  dissenting  opinions  are  very  often,  and  some- 
times correctly,  regarded  as  idle,  if  not  pernicious,  work.  Nevertheless 
they  are  sotnctitnes  justified  in  order  to  relieve  the  dissenting  judges 
from  that  imputation  which,  if  unexplained,  might  afipear  to  be  merely 
captious  difference  or  obstinate  adherence  to  individual  opinion." 

The  Risht  of  Privacy  and  Its  Relation  to  the  Law  of  Libel  Elbridge 
L.  Adams.  We  are  given  fir*i  a  resume  of  the  articles  which  have 
recently  appeared,  or  which  ha\e  appeared  within  the  last  few  years,  on 
the  sii!»jcct.  The  ca^cs  arc  next  examined  until  we  arrive  at  the 
latest  of  the  New  York  cases,  which  excited  much  coinnK-nt  In  regard 
to  the-c  ca>e-  ue  are  told,  "What  the  court  decided,  and  all  that  it 
decided,  was  that  there  is  no  such  thing  within  the  history  or  princi- 
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ptes  of  jitrispruflcnce  as  a  right  of  privacy  which  will  restrain  an 
unauthorized  publication  which  is  merely  offensive  to  the  feelinfi  and 
which  doc>  nut  injure  the  property  or  the  reputation.**  It  is  doubtless 
true,  as  the  author  says,  that  for  the  court  to  have  decided  otherwise 
would  have  been  to  extenl  the  law  of  I}bel.  and  the  courts  were  wisely 
not  ready  to  go  50  far.  iiut  Mr.  Adams  goes  on  to  show  the  evils  of 
the  too  great  liberty  which  is  as«^umed  by  the  press  of  the  day  and  asks, 
"Is  it,  then,  pos.^iblc.  is  it  even  advisable,  that  the  legislature  should 
attempt  to  regulate  this  sort  of  thmg?**  In  France  they  have  a  law 
regulating  the  subject,  and  in  our  own  state  of  California  we  also 
have.  one.  Mr.  Adams  criticises  this  act  and  says  that  the  hw  remains 
practically  a  dead  letter.  He  has  the  same  to  say  about  the  New  York 
act  passed  in  1903.  The  Pennsylvania  law  of  libel  is  next  examined* 
and  it  is  the  opinion  of  Mr.  Adams  that  the  newspapers  are  not  jnstl* 
fied  in  their  **  fine  frenzy"  upon  its  passage.  He  forgets  to  add,  how- 
ever, that  it  also  is  a  dead  letter,  and  that  we  are  now  asked  for  more 
stringent  legi«^Iation  on  the  subject.  The  final  conclusion  of  the  author 
is  that  no  etfecti\e  law  has  ever  been  framed  to  restrain  this  violation 
of  private  life,  and  that  it  does  not  seem  possible  that  an  effective  Uw 
can  be  framed. 

The  Act  of  Congress  PtrmiUing  Suits  Against  Fedewwi  Rteewtn^^ 
Injunctions  from  State  Courts.  W.  A.  G>utts.  This  a  contiaoation 
of  an  article  in  the  July -.August  number  of  the  Amcricam  Law  Revitw^ 
and  the  two  articles  should  be  read  together.  They  will  be  fomd  a 
very  valuable  contribution  to  our  knowledge  of  the  subject 

The  Lawyers  of  the  American  Revolution,  In  this  interesting  artidt 
«'e  are  shown  the  fir>t  lawyers  of  the  infant  states  and  have  to  confess 
that  they  are  not  always  too  creditable  to  their  professkm.  Wlien  «t 
come  to  those  of  the  Revolutionary  times,  however,  their  credit  is 
redeemed,  and  we  find  the  lawver  given  the  credit  for  the  exi::tencc  of 
the  Revolution.  "From  the  lawyers*  work  sprang  the  Revolution.** 
If  this  is  **  too  broad***  yet  it  is  sorclv  to  their  work  that  we  owe  the 
imperishable  documents  of  the  time.  Mr.  .Adams  does  not  share  in  the 
foolish  miHiern  supcr.<tition  that  Jefferson  was  not  the  author  of  the 
Declaration.  He  gives  the  malicious,  fooli>h,  envious  comments  of 
the  men  of  that  and  later  times  upon  the  document,  and  in  Jefferson's 
own  wi.^e  comment  upon  those  of  his  o^%n  time  shows  their  folly.  It 
would  sccni  incredible  were  it  not  so  often  done  that  >o  well  authenti- 
cated a  fact  could  l>e  di>puted  to-day.  When  Washington  warned  us 
against  the  prciloniinance  ol  the  party  spirit  it  might  <eem  that  he 
fore>aw  the  time,  one  hundred  and  more  years  later,  when  partisan 
malice  should  deny  to  the  men  of  his  time  the  reward  due  to  their 
sufferings  and  their  genius. 


The  Ca!c.\dian  L.\w  REX'icw.—January. 

The  Latest  Organizati.^n  of  Popular  Suffrage.  Alfred  Xerincx.  One 
would  hardly  expject  an  author  to  begin  an  article  of  this  sort  to-day 
by  makinfc;  s«>  (ibvious  a  nii>tnke  as  to  call  the  suffrage  of  France  or  the 
United  Stales  "  univer>al  suffrage.**  Monsieur  Dugxiit  in  I'/i/Jl  notices 
this  tendency  of  \%riters  ujKm  the  suffrage,  and  shows  that  it  often 
entails  a  ilaw  in  thvtr  reasoning,  as  to  reason  ufhm  universal 
suffrage  when  the  >utTr.'»pe  is  really  limited  to  men  produces  false 
re>ult>.  Mr.  .\danis  is  :iMe  to  perceive  a  le->  i)bvioMs  conira»'.:ction  in 
that  he  .<av>  men  claim  .ib-olute  equality  of  all  citizens,  and  that  such 
a  theurv  is  al»>olutely  faUc.  He  r.hts  on  to  show  that  Belgium  has 
arrived  at  a  rcc<vnition  of  this  truth  (Mr.  Nerincx  i<  a  Bejgian).  He 
fir>t  claims  that  they  have  reformed  "  uiiiver>al  >uffrage.**  which,  as 
we  know,  does  not  and  did  not  exist  in   Belgium.     The  factors  in 
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thi!4  reform  are  plural  suffrage,  proportional  representatiofi,  and  com- 
pulsory voting.  The  plural  suffrage  is  founded  on  property  and  the 
possession  of  a  family;  however  good  this  might  be;  it  was  decided 
that  it  could  not  be  carried  very  far,  so  three  votes  at  the  utmost  arc 
allowed,  and  in  this  way  the  suffrage  becomes  at  once  **  truly  con- 
servative and  truly  democratic.**  Proportional  representation  we 
already  know  about  in  theory;  it  is  too  soon  to  know  much  about  it 
in  practice.  The  citizens,  however,  it  is  felt,  may  not  appreciate  all 
that  has  been  done  for  them,  and  therefore  compulsory  voting  is 
adopted.  The  elections  may  almost  be  compared  with  those  of  Phila- 
delphia, for  they  arc  said  to  **  work  with  a  tranquillity,  a  smoothness, 
and  a  regularity  which  have  been  the  wonder  of  those  who  remembered 
the  disquieting  agitation  that  used  to  attend  them  in  former  times.'* 

Legal  Status  of  Japanese  Women.  R.  Vashon  Rogers.  The  extracts 
given  from  Japanese  authors  and  from  later  writers  who  view  things 
from  an  European  standpoint  serve  to  illustrate  quite  forcibly  the  con- 
fusion that  arises  from  trying  to  understand  an  Eastern  situation  from 
a  Western  point  of  view.  We  find  the  status  of  the  Japanese  woman 
pictured  as  being  the  highest  and  most  honorable,  and  also  as  being 
the  most  miserable  and  degraded.  From  one  point  of  view  it  is  the 
first,  from  another  point  of  view  it  is  the  second.  Just  at  this  period 
it  is  probable  that  her  position  is  the  most  painful  and  unsatisfactory 
that  It  has  ever  been.  Not  being  an  outgrowth  of  conditions,  hut  a 
forced  and  unnatural  change,  the  new  status  must  be  uncomfortable 
and  it  certainly  unfair.  Customs,  even  when  odious  to  our  Western 
ideas,  are  more  just  to  women  than  unnatural  and  nnnaturalixed 
codes  borrowed  from  peoples  of  alien  modes  of  life  and  thought  The 
article  is  to  be  continued. 

Municipal  Frcedovi.  W.  D.  Liehthall.  The  Canadian  city,  like  its 
American  sister,  has  found  the  corporation  a  menace  to  its  freedom. 
They  have  found  our  Leagiie  of  American  Municipalities  a  good  thing 
to  copy,  and  in  1901  a  Union  of  Canadian  Municipalities  was  formed. 
The  article  gives  a  history  of  the  growth  of  corporate  power,  chiefly 
since  18S0.  and  the  evil  effects  of  this  power  upon  the  granting  of  munic- 
ipal franchises  and  the  municipal  life  itself.  We  have  had  so  much  ex- 
perience of  these  evils  in  our  own  municipal  life  that  the  story  is,  unfor- 
tunately, an  old  one  to  us.  but  our  sympathies  cannot  fail  to  be  with  the 
League,  which  is  tryinp.  as  is  our  own  LciRue,  to  minimize  the  corrupt- 
ing power  of  the  wealth  which  we  have  allowed  these  corporations  to 
take  from  our  pockets.  The  article  describes  the  process  by  which  it  is 
taken  as  a  *' hold-up."  and  it  is  evident  that  all  the  greater  cities  of 
Canada  have  been  held  up.  The  author  hopes  that  '*  sane  and  just  prin- 
ciples may  conquer,  and  our  people  and  commerce  retain  their  liboty." 

Liability  of  Deposit  Companies.  E.  Fable  Surveyor.  We  have  a  dis- 
cussion of  the  essential  features  of  deposit  or  l>ailment,  and  are  given 
the  events  which  operate  as  a  liberation  of  the  bailee,  in  which  we  lave 
little  that  is  new,  or  that  has  been  brought  out  of  late  by  the  really 
new  and  modem  type  of  responsibility  which  is  created  by  the  relation 
between  the  deposit  company  and  the  depositor. 


Central  Law  Journal.— January  27, 

The  Doctrine  of  Anticipatory  Breach.  Colin  P.  Campbell.  The 
article  examines  **  the  doctrine  whereby  one  who  has  a  contract  with 
another  to  perform  a  certain  act  or  acts  at  a  certain  time  or  times  is 
pcrnuttcd  u|K»n  the  declaration  of  that  other  that  he  will  not  per- 
form at  the  time  when  the  piTformance  is  due,  or  upon  his  render- 
ing   performance    at    that    time    impossible,    to    sue   before    the   time 
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uheu  performance  of  the  contract  is  declared  by  its  terms  to  be  due.* 
The  author's  conchi.sions  are  summed  up  as  follows:  •'The  doctrine 
of  anticipatory  breach  hrs  been  put  upon  two  grounds:  first,  that 
giving  a  right  to  an  immediate  suit  because  the  plaintiff  is  entitled  to 
have  the  contractual  relations  subsist  until  the  time  for  perfornuncc; 
and.  second,  upon  the  ground  that  the  repudiation,  if  accepted,  is  in 
reality  a  rcscis:iion.  The  fir^t  ground  we  believe  to  be  illogical  and 
un.«>ound.  U-cause  a  contract  cannot  be  broken  before  performance  If 
due;  and.  «ccond.  the  renunciation  does  not  give  a  right  of  actioo 
except,  perhaps,  in  the  ca>e  of  the  breach  of  a  marriage  contract, 
because  there  are  no  damages  until  the  time  for  performance;  third, 
we  believe,  notwith>tandtiig  what  is  said  by  man^  authorities,  that  the 
majority  of  the  cases  impliedly  base  their  doctnne  upon  a  rcscitsioii 
and  not  upon  a  breach ;  further,  that  to  give  ground  for  the  application 
of  the  rule  the  repudiation  must  be  absolute  and  uneoui vocal,  and  if  it 
is,  the  promisee  is  entitled  to  sue  immediately  for  the  damages  then 
suffered,  or  to  wait  the  time  for  performance,  and  if  he  does  this,  the 
other  party  may  perform  at  the  expiration  of  the  period  if  he  chooses.*' 


Columbia  Law  Review.— Jamsary. 

Definition  of  Lew.    Melville  M.  Bigelow.    James  Wilson  was  . 
ably  the  6r>t  lawyer  in  this  country  to  pronounce  the  definition  of'Law 

?;iven  by  Sir  William  Blackstone  to  be  dangerous  to  the  principles  of  a 
ree  country.  Mr.  Wilson  made  this  statement  in  those  famotis  lec- 
tures of  his  delivered  before  the  Law  School  of  the  University  of 
Pennsylvania  in  1790:  Mr.  Bigelow  reiterates  it  in  the  Colmmbm  L&m 
Rcz-iew  of  January,  1905,  saying  of  the  famous  definition  of  Black- 
stone.  **  That  it  is  dangerous  as  well  as  unsound  is  worth  pointtnf 
out  at  some  length."  Since  these  dangers  had  been  so  profoundly  and 
ably  pointed  out  by  Mr.  Wilson  it  is  a  little  disappointing  to  find  no 
reference  to  that  fact,  c-pecially  when,  as  we  read  on,  we  find,  in  more 
modern  phrase,  the  prcci>e  argitments  which  appealed  to  Mr.  Wilson 
appealing  to  Mr.  Bigelow.  Wilson  says:  "Shall  we  for  a  moment 
5upp<»>e  all  this  to  he  done?  What  is  left  to  the  people?  Nothing. 
What  are  they?  Slaves."  Mr.  Bigelow  says:  *^  His  definition  can 
have  but  one  meaning;  it  could  be  accepted  by  the  Autocrat  of  all 
the  Ru»ias."  There  is  a  like  community  of  feeling  when  they  discuss 
the  term  "  Prescribed  "  Mr.  Wilson  says,  "  Of  all  yet  suggested,  the 
mode  for  the  pronmlgntion  of  human  laws  by  custom  seems  the  most 
significant  and  the  most  efTectual."  Mr.  Bigelow  says.  "The  chief 
rules  of  law  arc  net  'prescribed*  in  any  sense;  they  exist,  as  will  be 
seen  later,  as  a  part  of  the  very  existence  of  the  state  itself.*'  It  is  good 
to  hear  the  old  judge  of  a  hundred  years  ago^wise  beyond  most  of 
his  successors— speaking  again  through  the  lips  of  one  so  worthy  to  siK- 
ceed  him  as  Mr.  Bigelow.  For  ue  have  f«>rgotten  that  he  spoke  so 
wisely,  and  we  have  forgotten  to  follow  him  in  the  spirit.  It  is  good  to 
hear  onrt  more  that  the  doctrines  he  reprobated  are  "  dangerous  and  on- 
sound.**  Mr.  Rigelow  combats,  as  did  Mr.  Wil.<on,  the  idea  that  the 
"  sovereign  of  a  people  may  lye  external.'*  He  then  goes  on  to  except  to 
the  definition.  **  Law  is  a  rule  of  civil  conduct,'*  objecting  to  the  use  of 
the  word  rtile  as  in.ip|>Iical)le.  Wc  are  told  that  **  Commanding  and 
Prohibiting  are  word-  out  of  fdacc,"  and.  finally,  that  "  Blackstone's  defi- 
nition nm>t  be  >ei  a^ide."  a  declaration  for  which  we  arc  fully  prepared. 
In  the  >econd  porii(Mi  of  the  article  Mr.  Bigelow  takes  up  the  inany 
tinier  attempted  ta>k  of  giving  us  a  *  trustworthy  and  useful  definition 
of  law."  That  the  author  brings  most  exceptional  qualities  to  the 
attempt  will  not  be  disputed ;   that  he  is  most  interesting  as  he  imfolds 
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his  thought  will  not  be  denied:  h\%  definition  must  be  judged  by  the 
reader  for  himself.  It  is :  *'  Municipal  law  signifies  the  existence  of 
binding  relations,  direct  and  collateral,  of  right  and  duty,  between  men 
or  between  the  state  and  men ;  or  legislative  grant  of  authority  under 
which  such  relations  may  be  created ;  each  in  virtue  of  freedom  to  do 
whatever  is  reasonable." 

"  Remedial  law  signifies  the  existence  of  relations-  of  right  and  duty 
between  the  state  and  the  members  of  the  same,  in  consequence  of  a 
breach  of  duty,  binding  the  state  to  enforce  compensation  in  civil,  and 
pi!ni<hnient,  subject  to  pardon,  in  criminal  cases." 

Tlw  Dicadcncc  of  Equity,  Roscoe  Pound.  The  title,  as  the  author 
thinks  it  will,  surprises  us  at  first,  yet  on  second  thought  we  agree 
with  his  argument  before  we  have  read  it,  since  the  tendency  to  be 
bound  by  rule  and  formula  is  ever>- where  most  appprent.  We  are 
told  that  "the  anti-legal  element  has  come  to  be  a  minimum  once 
more — ihe  present  is  a  period  of  law."  "  The  days  of  a  living  equity 
are  passed.*'  The  article  is  most  intcre>ting  and  the  argument  w*ell 
sustained;  we  feel  that  we  are  not  progressing  forward  from  those 
old  days  of  the  Year  Books  from  which  the  author  quotes  when  the 
OKincellor  could  say  that  *'  the  law  of  his  court  was  in  no  wise  differ- 
ent from  the  law  of  God.**  There  are  equity  lawyers  of  the  present 
day  who  would  consider  this  an  unwarranted  aspersion  upon  their 
branch  of  the  law. 

^Agency  by  Estoppel."  Walter  Wlieeler  Cook.  The  article  is  an 
attempt  to  discover  the  theory  underlying  the  liability  of  a  principnl 
for  all  contracts  entered  into  on  his  behalf  by  an  agent  acting  withia 
his  apparent  or  ostensible  authority.  The  author  supports  the  thesis  that 
the  **  liability  in  question  is  a  true  contractual  liability,  as  well  where 
the  authority  of  the  agent  is  only  apparent  as  where  it  is  real"  Tbe 
presentation  of  the  case  is  vigorous  and  able. 


The  Green  B.\g.— January. 

J  Scientific  Sctioot  of  Legal  Thought.  Melville  M.  Bigelow.  This 
article  has  already  attracted  a  great  deal  of  attention,  and  will  doubt- 
le>s  be  very  widely  read,  not  only  by  those  who  usually  **  take  in"  the 
Grt\'n  Peg,  but  by  many  others  who  will  desire  to  know  what  a  man 
i»i  the  t\i»c  of  Mr.  BigcK^w  considers  to  Ixr  "  scientific"  legal  thought. 
After  a  careful  survey  of  the  points  of  the  article  it  does  not  seem 
that  the  school  doired  by  Mr.  Bigelow  is  very  dfforcnt,  after  all,  from 
the  better  class  school  of  the  day  which  is  administered  by  broad- 
minded  men.  It  may  be  that  the  student  gets  more  historical  law  than 
Mr.  Bigelow  thinks  good  for  him,  but  reliance  upon  knowh  facts  does 
not  seem  unscientific;  scarcely  as  much  so  as  to  consider,  as  Mr. 
Bigelow  appears  to,  that  a  fact  is  necessarily  dead  because  it  has  been 
a  faa  for  three  hundred  years.  Too  much  reliance  upon  precedent, 
if  precedent  be  read  to  be  a  series  of  ca^-es  wrongly  or  rightly  decided, 
i<  an  extremely  b.id  thing,  but  it  is  rather  surprising  to  hear  that  the 
"late>t  of  the  Year  Books  died  lo?u:  .igo;  the  decisions  of  temp. 
Tan»ot.  temp.  Hardwicke,  Burrow's  ReiK^rts—are  these  ever  cited  now- 
ailay>  by  the  courts  except  for  history"— and  to  l)e  sent  to  the  *•  Revised 
Kv|».>ris  of  Sir  Frederick  Pi.llock"  fi^r  our  living  law !  It  is  right  to 
cunitimi  the  law  to  the  life  of  the  pe«-«iilc.  surclv.  but  the  life  ojf  the 
peoj^le  is  a  thing  rooted,  not  i:i  the  -uriace  soil  of  the  present,  but  in 
the  depths  of  a  pa*t  -o  ancient  that  we  do  not  vet  know  the  origins  of 
the  fcchnps  uju.n  which  law*  n\u\  cu-^mms  uere  first  founded.  A 
rrecedcnt  is  dvail  m»t  because  it  is  old.  but  because  it  has  never  had, 
or  ha*  ciasctl  to  lia\i.  right  on  its  >ide;  this  is  as  true  of  the  precedent 
of  1870  as  of  1 470. 
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The  Maintenance  of  the  0/»en  Shop.  Bruce  Wyman.  The  very  well- 
known  cases  upon  strikes  and  hoycotis  are  here  af;ain  cited,  and  it  it 
shown  thai  the  courts  ha.e  with  a  great  deal  of  unanimity  decided 
against  the  Unions  and  for  the  **  open  shop."  That  the  decisions  are 
based  upon  the  wclUworn  arguments  of  the  freedom  of  the  individual 
and  the  right  of  a  man  to  *'  choose"  what  he  will  do  and  how  he  will 
do  it  we  all  know.  The  courts  have  used  these  arguments  of  free 
choice  and  the  right  of  the  individual  in  negligence  cases  until  the 
legislatures  have  come  to  the  relief  of  the  viaims,  both  in  England 
and  in  most  of  our  own  states.  It  will  probably  be  in  some  itsch  way 
that  they  will  be  brought  to  the  consciousness  that  ihcy  are  using 
phrases  warped  out  of  all  their  original  meaning  in  these  labor  cases 
and.  again,  the  legislatures  i^ill  probably  give  them  cause  for  regret 
that  they  forced  this  issue  with  them. 

The  Slate  and  the  Street  Railivay.  Bentley  W.  Warren.  Massacha- 
setts  is  here  taken  as  the  model  state  in  regard  to  its  street  railway 
policy.  "  The  business  of  street  railway  transportation  in  Massachtt* 
setts  to-day  is.  speaking  broadly,  that  of  a  govern  mentally  regulated 
monopoly,  conducted  by  private  corporations  under  conditions  of  ynkh 
lie  supervision  designed  to  secure  the  highest  degree  of  ciBciency  and 
accommodation  at  the  least  public  expense.**  The  wise  potior  of  the 
state  may  be  said  to  date  from  the  early  decisions  of  Chief  Jnstiec 
Shaw»  followed  by  a  regular  series  of  decisions  supporting  and  develop- 
ing each  other.  Massachusetts  has  a  Board  of  Railway  Commtssioiiert 
with  limited  powers,  and  Mr.  Bentley  says  that  **  During  all  ill  history 
there  has  never  been  even  a  hint  that  any  action  of  the  board  wat  influ* 
enced  by  corrupt  or  improper  motives."  The  powers  of  the  board  are 
largely  by  way  of  veto,  hut  **  the  number  of  corporate  acts  forbidden, 
unless  its  approval  has  been  obtained,  covers  a  wide  range  of  tttbjccts." 
To  those  who  live  in  a  state  like  Penn.sylvania  the  powers  of  the  board 
seem  wide  and  beneficial.  They  alone  have  power  to  order  additional 
accommodation  for  the  travelling  public;  they  have  exclusive  jurisdic- 
tion of  the  sulijccis  of  provitlinf?  .<ireet-cars  with  suitable  fenders,  and 
of  the  methods  uf  Miitnbly  heating  the  cars  during  the  winter  months. 
In  regard  to  fares,  tlie  board  hears  complaints  and  «iiakes  recommenda- 
tions.* the  authority  to  enforce  the  recommendations  remaining  in  the 
legislature.  In  closing  Mr.  Bentley  says:  **  In  Massachusetts  every 
location  is  siibjict  to  revocation,  and  every  mile  of  track  in  the  public 
highways  may  be  or(UTc<I  up  at  the  ex|>en>e  of  its  owner,  if  certain 
designated  ot'ticers  think  >ucli  action  nccc<^ary  in  the  public  interest 
Capitalization  and  indebtedness  arc  limited  by  the  independent  judg- 
ment of  expert  public  otVicials  to  the  actual  physical  cost  of  the  pro|>- 
crtics  provided  for  conducting  the  public  service.  Every  avenue  to 
speculative  profits  and  stock  watcrin;;,  in  its  many  forms,  is  closed,  and 
an  invcMor  may  hope  at  best  for  only  a  very  moderate  return  upon 
his  actual  cash  invotmcnt.  The  hands  of  the  government  are  tied 
neither  by  the  existence  of  perpetual  franchises  in  the  streets,  nor  by 
the  aImo>t  equally  trvtuhlo^oinc  francliise  for  fixed  terms  under  which 
the  public  is  at  the  mercy  of  the  company  until  the  expiration  of  the 
term  contracts,  when  a  new  bargain  must  be  made." 


Harv.xro  Law  Rkvicw.— -January. 

Discharge  of  Contrtuts  by  Alteration,  ft.  Samuel  Williston.  The 
second  of  thr-c  paiHr^  hepins  uiih  the  subject  of  "material  and  imma- 
terial altcraii"  M<."  The  miI'u*.!  i-.  i'»iuiiuu'd  under  the  heads  of  "  As- 
sifnmunt  of  \!!<  r  d  C'li:'-:  !«."  "When  a  Dohi  Survives,  though  the 
\Vritinji  is  Di'-troyed."  "  .Mieration  of  a  Writing  Before  Execution,** 
and  ••  Plea«!irg  and  Kvi-iciice  "     Tlie  article  itself  is  so  annotated  as 
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to  make  the  subject-matter  itself  seem  an  island  in  the  midst  of  m  tCA 
of  notes.  That  Mr.  Williston  can  make  his  opinioos  fell  iiolwithstaBd<* 
ing  this  flood  of  annotation  need  not  be  said. 

Thf  Presidential  SutCtssion  Act  of  tSS6.  Charles  &  Hanlia.  The 
Act  of  iS86  rcinilatinir  the  Presidential  succession  seems  like  other 
acts  to  have  suffered  from  its  interpreters,  and  through  them  to  have 
become  somewhat  uncertain  as  to  its  meaning.  The  purpose  of  the 
author  of  this  article  is  to  *'  consider  how  the  Act  of  i895  has  changed 
the  old  law ;  to  examine  the  Constitution  and  the  legislative  proceed* 
ings,  including  the  Act  of  i8S6.  to  determine  to  what  extent  the  short- 
comings of  the  old  have  been  solved  by  the  new  law;  and,  finally,  to 
consider  whether  any  further  legislation  or  constitutional  amcndmeat 
is  needed.** 

We  find  that  Mr.  Hamlin  considers  that  there  are  vital  defects  ia 
the  Act  of  i986,  and  proposes  that  that  act  be  amended  so  that  the 
acting  President  shall  expressly  hold  office  for  the  balance  of  the  unex- 
pired term  or  until  the  disability  be  removed:  or,  in  the  alternative, 
the  Constitution  may  be  amended  to  provide  that  a  special  election  of 
President  shall  speedily  be  held  where  the  offices  of  President  and 
Vice-President  are  both  vacant  through  other  causes  than  disabilinri 
and  that  the  Secretary  of  State  and  other  Cabinet  officers  respectavcqr 
shall  act  as  President  only  during  disability  or  until  the  inauguration 
of  the  specially  elected  President^ 

Possfsston,  Albert  S.  Thayer.  We  have  here  the  sort  of  pancr  whidi 
must  either  be  digested  like  a  case  at  law,  elinunating  all  discossioa 
and  stating  the  mere  facts  upon  which  the  antlMtr  bases  his  final 
ciples,  or  which  must  be  done  justice  to  Vsr  a  thorooch  and  qmpi 
discussion.  The  first  method  would  give  no  idea  of  the  present  i 
and  the  second  would  carry  us  beyond  the  limiu  prescribed  for  tfiese 
reviews.  We  can  only  recommend  all  interested  in  an  analytical 
treatment  of  the  subject  to  read  Mr.  Thayer's  paper,  believing  that  it 
will  prove  of  interest  and  profit 
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Is  the  Privy  Council  a  Lc-i;ulafr:v  florfyf  Sir  Robert  Stont  We 
are  told  that  there  "is  an  impression  aniong>t  some  New  Zealand 
coloni>ts  that  the  Judicial  Committee  of  the  Privy  Council  must  be  a 
legislative  body."  We  arc  also  told  that  the  impression  referred  to  is, 
of  course,  absurd,  but  it  may  be  worth  while  to  trace  its  origin.**  In 
thus  tracmg  the  origin  of  this  absurd  opinion  we  find  that  there  is 
lu.Mification  for  the  opinion  which  renders  it  rather  less  absurd.  We 
find,  what  IS  becoming  very  apparent  in  the  articles  written  hy  colo- 
nists regarding  their  ties  with  the  mother  country,  a  restrained  expres- 
sion of  a  sense  of  iniury  which  seems  to  be  very  acute  and  yet  appa- 
rently only  sub  con>ctoi:s.  The  following  extract  mav  indicate  what  is 
meant:  *  If.  then,  the  tribunal  that  undertakes  to  decide  on  the  policy 
of  an  act  is  srparatiM  by  the  kngth  of  the  earth's  diameter  from  the 
colony  that  ha>  mavlt  the  law.  if  that  tribunal  cannot  possibly  know 
anythmg  of  the  vicms  and  of  the  ideas  of  the  lc{n>lature  that  passed 
the  law.  and  cannot  be  aware  that  c^^mmon  Engl!>h  words  have  even 
w!!"l«  .k  *''"'V"'  n^aning  in  a  diMant  coU>ny  from  that  ^hkh  they 
na\e  in  the  mxMWr  CMrniry,  the  dancvr  of  nUmg  on  the  *  policy'  of 

tureof"  thV  W'llV'^'^  ^^r^^*\  ^^'%^^*  »-'^  ^"  miconsJSS'pk: 
1  rr.  .Li  /.*•''''''''"'  * '  the  colony  from  the  mother  country,  imd 
^r7^ihc?i«n^.  n  ";i--^'-"  ^^»^»ch  I.  nndoiilaedly  felt  in  regard  U>  the 
ikl.  *  ^^  **''  *  '*'>  i.oMncil.    Throughout  all  the  article  we  find 

that  ilif  argument  gvH,  to  >how  that  thT  Privy  Council  Sve  misS^ 
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tcrprctcd  that  act  in  question,  and  the  attitude  of  the  people  in  pas«inf 
the  act.  and  that  they  have  practically  legi«Iated  for  the  people  of  New 
Zealand  by  so  misinterpreting  and  misunderstanding  their  intention 
and  this  legislation.  It  seems  that  so  progressive  a  community  at  that 
of  New  Zealand  cannot  much  longer  submit  to  the  subversion  of 
justice  and  the  nullification  of  her  laws  by  this  v'emnant  uf  the  imperial 
power  whuh  England  still  exercises  through  her  Privy  Counctl  over 
the  colonies. 

Of  the  Land  Transfer  Acts,  iSrs  o^d  iSg^.  Sir  Howard  W.  Elphin- 
stone.  This  article  will  be  of  interest  to  those  who  are  in  favor  of 
the  passage  of  some  system  of  land  transfer  through  registration  in 
our  own  states.  The  author  is  a  believer  in  the  system  inaugurated  hf 
these  acts,  but  he  has  found  that  they  have  many  defects  which  render 
dealings  with  land  expensive  and  difficult:  i!:e<e  defects  he  points  ooC. 
and  suggests  some  nmedics.  At  present  he  finds  that  the  system  is 
cumbrous  and  advocates  an  amendment  providing  that  a  mortgage 
of  registered  land  may  be  effected  by  a  registered  transfer  subiect  to 
redemption.'  (This  as  regards  mortgages.)  He  al>o  finds  much  diil- 
culty  m  regard  to  land  sold  or  let  in  lots  for  building,  and  sug|ctta 
that  they  may  be  avoided  by  providing  that  the  registered  proprietor 
might  by  registered  assurance  grant  a  lease  or  easement  over,  or  afix 
a  restrictive  condition  to,  registered  land.  There  are  siso  one  or  two. 
minor  suggestions  in  regard  to  the  Statute  of  Limitations  and  docn- 
ments  filed  in  the  Registry-<opies  to  be  admitted  as  evidence  in  legal 
proceedings,  etc.  The  changes  recommended  are  evidently  suck  aa 
nave  been  shown  by  experience  to  be  necessary  in  the  proper  workiof 
out  of  the  system,  and  therefore  should  be  given  a  thorough  considera- 
tion by  those  who  desire  to  make  «uch  systems  in  our  own  couiMffy 
practicable  and  of  real  advantage  to  those  who  will  have  to  use  them. 

A  Contribution  to  thf  Land  Transfer  Qmcition.  James  Edward 
Hogg.  This  paper  continues  the  discussion  upon  the  Land  Transfer 
Acts  and  goes  into  detail  upon  many  points  which  have  come  uinler  the 
notice  of  the  author.  His  contribution  is  practical  and  goes  into  detail 
to  a  [^eater  extent  than  the  (iT>x  paper.  A  oimparison  is  made  between 
the  English  fy>tctn  and  that  known  as  **  The  Torrens**  system,  which 
has  been  in  use  in  Australia. 

Russian  Raids  on  Kcutrat  Commerce.  Edwin  Maxcy.  This  article 
wa<»  published  in  the  Michigan  Lazv  Retiew  for  November,  although 
no  mention  is  made  of  this  fact  in  the  Lau-  Magazine.  It  was  reviewed 
by  us  at  that  time. 

Obseri'alions  on  Trot'cr  and  Conversion.  John  \V.  Salmond.  "  Forms 
of  action  arc  dead,  but  their  ghost<  still  haunt  the  precincts  of  the  hw. 
In  their  life  thev  were  powers  of  evil,  and  even  in  death  they  have  not 
wholly  cca>ed  from  troubling."  The  author  finds  ihe  law  of  trover 
and  conversion  still  darkened  with  the  mists  of  legal  fonnalisnL  We 
trace  the  law  through  the  early  cases  in  the  Year  Books  and  we  are 
told  that  trover  is  the  latest  of  the  three  forms  of  action  (trespass* 
detinue,  and  trover),  but  we  are  not  shown  how  the  change  came 
aliout  except  in  a  general  way:  that  is.  we  are  not  shown  through  the 
example  of  the  ca^e>  ju«>t  how  the  change  came  al»uut.  We  trace  the 
growth  of  the  law  of  trover  through  its  changes  until  it  was  extended 
to  cover  the  ground  of  both  t^e«Jl.-l^s  and  detinue.  We  have  also  an 
interesting  di^^cns^ion  of  the  pre^nt  law  and  of  the  survivals  which 
still  kevp  the  law  in  memory  of  its  earlier  stages.  The  anicle  is  inter* 
csting  and  valuable. 

Civil  Procedure  in  India.  J.  H.  Bakewell.  It  is  evident  from  this 
article  that  the  courts  of  India  are  not  all  that  courts  should  be,  and 
that  the  proposed  Code  of  Civil  Procedure  is  not  all  that  is  needed  to 
i*nprove   the   courts.     After   showing   how   suits  are   multiplied  and 
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suitors  denied  their  rights,  Mr.  Bakewell  shows  that  **  All  this  elabora- 
tion of  procedure  is  unsuited  to  the  conditions  under  which  the  courts 
have  to  work."  He  goes  on :  "It  must  be  remembered  that  English 
legal  methods  are  a  strange  and  unnatural  importation  into  India ;  that 
Mufassal  courts  and  practitioners  know  no  other  guide  than  the  Code, 
and  have  none  of  the  inherited  course  of  practice  uhich  gtiides  an  Eng- 
lish lawyer."  He  might  go  further  and  say  that  English  rule  is  a 
strange  and  unnatural  importation  into  India.  The  evil  which  he  rec- 
ognizes in  the  one  case  is  but  the  outgrowth  of  the  greater  evil 

Natural  Law.  Albert  S.  Thayer.  This  is  a  peculiar  article  which 
yet  is  not  an  article.  There  is  enough  matter  in  it  for  half  a  dozen 
dissertations  upon  the  subject,  and  yet  we  are  left  with  the  sensation 
that  we  have  had  but  the  headlines  for  some  dissertation  yet  to  be 
written.  Almost  all  the  aphorisms  which  are  given  us  are  trae,-^>n 
the  surface,— and  therefore  they  are  not,  when  we  get  be>'ond  the  sur- 
face, true  at  all.'  If  one  could  stop  anywhere  long  enough  to  take 
issue  with  the  author  it  might  be  easy  to  show  this,  but  the  author 
does  not  stop  anywhere  and  we  must  not  refuse  to  go  with  him  to 
the  end.  If  we  do  so,  we  shall  at  least  be  amused  and  kept  well  inters 
ested  on  the  way. 

The  American  Law  School,  \V.  Jethro  Brown.  It  is  pleasant  to  be 
praised  and  it  is  much  more  pleasant  to  be  praised  intelligently.  Mr. 
Brown  has  praised  and  he  has  praised  very  tntelli^ently,  for  ihit  rea- 
son when  he  has  a  criticism  to  make  it  should  be  listened  to  carefully. 
Wlien  he  says  that  be  **  ventured  to  urge  that  thers  would  be  a  real 
adrantage  in  the  presence  in  a  law  school  of  students  who  would 
uphold  an  ideal  ot  knowledge  alongside  of  the  perhaps  too  powerfid 
ideal  of  professional  efficiency,**  he  has  to  say  that  he  could  find  no 
support  for  his  views.  In  that  he  noted  an  error  and  that  it  was  Tery. 
o'idently  put  lightly  aside  as  no  error,  he  shows  the  imperfection  of 
the  system  which  is  good  but  which  will  not  be  good  long  if  it  has  no 
wish  to  be  better.  **  A  more  general  encouragement  to  American  law 
students  to  prepare  dissertations'*  would  be  a  very  good  thing.  Not 
only  that  they  might  be  able  to  put  their  legal  knowledge  into  shape, 
but  that  they  might  learn  how  to  express  any  kind  of  knowledge.  A 
degree  froni'a  law  vcluv»^l.  even  the  best,  does  not  mean  that  the  student 
has  learned  how  to  do  this,  that  he  has  learned  how  to  do  it  even  fairiy 
well,  and  i\\\>  must  >ecm  to-  all  ontsiifers  a  fault  in  their  equipment, 
however  it  may  seem  to  those  on  the  in>ide.  We  are  given  a  very  fair, 
well-balanced  statement  as  to  the  **  case  law  system"  and  its  use  in 
the  varivtus  schools  throughout  the  country.  The  conclusions  to  which 
Mr.  Brown  comes  are  probably  correct,  as  there  can  be  little  doubt 
that  some  sort  of  a  compromise  will  ultimately  be  effected  between  the 
extremists  on  the  one  side  and  tho>e  on  the  other.  After  an  analysts 
of  the  subjects  taken  in  the  .\merican  law  school  Mr.  Brown  finds 
that  it  would  be  better,  on  the  whole,  if  the  theoretic  subjects  were 
given  more  attention  in  the  .American  schools,  and  it  is  scarcely  to  be 
doubted  that  he  is  right  in  thinking  that  in  this  instance  they  have 
something  to  learn  from  the  schools  of  England  and  the  Continent 
The  article  is  one  to  render  all  who  have  to  do  with  the  making  and 
management  of  .\merican  law  schools  profoimdiy  grateful,  botn  for 
the  appreciation  which  is  given  to  their  labors  and  to  the  graciottS 
manner  in  which  the  appreciation  is  given. 
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THE    BASIS    OF    AFFIRMATIVE    OBLIGATIONS 
IN   THE   LAW   OF   TORT. 

To  constitute  actionable  negligence  there  must  concur 
three  essential  elements — a  duty  of  care,  a  breach  of  that 
duty  by  negligent  act  or  omission,  and  injury  naturally  re- 
sulting therefrom.  The  principles  controlling  the  existence 
of  the  two  latter  have  been  formulated  with  some  approach 
to  exactness,  the  difficulty  in  regard  thereto  being  as  to  their 
application  to  the  partictilar  facts  of  each  case.  It  is  sur- 
prising to  find  that  every  attempt  to  announce  either  judi- 
cially or  in  text-books  any  inclusive  affirmative  principle  of 
the  origin  of  the  duty  of  care,  the  primary  fundamental 
requisite,  has  been  unsuccessful. 

In  strictness,  negligence  is  to  be  regarded  as  but  one  of 
the  ways  in  which  a  l^;al  duty  could  be  violated  and  a 
wrongful  injury  caused.^  Negligent  acts  and  negligent 
omission  are  met  in  all  branches  of  the  law — ^tort,  contract, 
crimes.  The  conception  of  negligence  as  a  distinctive 
wrong,  the  violation  of  a  duty  to  act  with  average  prudence, 

'  This  is  pointed  out  by  Mr.  Beven  in  the  introduction  to  his  masterly 
treatise  on  the  subject 
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is  quite  modem.  Originally  certain  acts,  if  done  at  all, 
were  attended  as  a  legal  consequence  by  liability  in  a  fixed 
amount  for  ary  injury  caused  thereby,  the  amount  varying 
according  to  tlie  character  of  the  injury  and  the  social  con- 
dition of  the  party  injured,  and  sometimes  according  to  the 
nature  of  the  act.  When  for  definite  fines  and  the  later 
appeals  for  murder  and  kindred  writs  were  substituted  the 
writ  of  trespass,  the  gist  of  the  wrong  still  remained  largely 
criminal.  The  writ  was  given  in  the  King's  court  only 
because  the  King's  peace  was  violated.  The  direct  forcible 
nature  of  the  violation  rather  than  the  amount  of  injury 
done,  the  private  right  violated,  was  the  important  thing. 
As  trespass  lost  its  semi-criminal  aspect  and  became 
more  and  more  a  mode  of  obtaining  private  compensa- 
tion, force  in  the  sense  of  violent  breach  of  the  King's 
peace  disappeared  as  a  necessary  element,  it  being  only  re- 
quired that  a  private  right  had  been  directly  violated.  The 
view-point  of  the  law  was  still  very  external,  it  was  the  act 
— the  invasion  of  the  right — ^that  was  important,  not  the 
motive  or  intent  which  prompted  it,  nor  was  it  even  im- 
portant that  the  violator  had  been  morally  or  socially  inno- 
cent. Innocence  of  intention,  propriety  of  conduct,  was  no 
excuse  if  an  act  was  done  directly  invading  a  l^al  right. 
Such  an  act  was  in  law  a  trespass,  unless  there  existed  such 
compulsion  by  superior  irresistible  force  as  to  render  the 
defendant  rather  the  instrument  than  the  actor.* 

A  further  form  of  vis  major  came  gradually  to  be  recog- 
nized, the  force  of  circumstances  beyond  the  defendant's 
control.  After  Weaver  v.  Ward  •  the  idea  was  current,  if 
not  indisputable,  that  a  direct  violation  of  a  right  could  be 
excused  by  showing  that  it  was  unintentional  and  wholly 
without  the  actor's  fault.  Negligence,  as  that  term  is  now 
understood,  comes  into  play  as  an  answer  to  this  excuse. 
If  due  care  be  not  taken,  the  injury  has  not  occurred  wholly 
without  the  actor's  fault.  The  failure  to  take  due  care  is 
such  a  fault  as  destroys  the  possibility  of  such  excuse. 

*  Sec  Pollock  on  Torts.  i6o  to  175.     Also  for  origin  of  the  writ  of 
trespass,  Pollock  and  Maitland's  History  of  the  Common  Law. 
'Hub.  134  (A.D.  1616) 
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The  law  at  this  stage  may  be  stated  thus :  An  act  directly 
injurious  was  prima  facie  actionable,  as  excuse  could  be 
urged  that  the  defendant  had  intended  no  violation  of  the 
plaintiff's  rights,  and  had  taken  all  reasonable  precautions 
to  prevent  their  invasion.  As  actions  on  the  case  were 
allowed  to  redress  acts  indirectly  injurious,  the  same  con- 
ceptions naturally  extended  to  diem.  It  is  not  surprising, 
therefore,  to  find  that  in  the  case^  in  which  occurs  Baron 
Alderson's  famous  definition  of  negligence,  the  question  pre- 
sented was  whether  the  injury  was  excused  by  precautions 
adequate  under  any  expectable  state  of  affairs,  and  that  it 
has  been  customary  to  find  the  principles  of  liability  for 
negligence  stated  restrictively  and  negatively  rather  than 
inclusively  and  affirmatively.  It  is  comparatively  easy  to 
state  restrictively  the  test  to  determine  where  no  duty  of 
care  arises  towards  others;  there  can  be  no  duty  to  act 
unless  injury  can  t)e  foreseen  as  likely  to  occur  to  some 
person  or  property  if  the  act  be  not  done,  or  to  refrain  from 
any  act  unless  it  threatens  probable  injury  thereto.  Brett, 
M.  R.  (afterwards  Lord  Esher),  has  in  Heaven  v.  Pender'^ 
attempted  to  lay  down  an  affirmative  general  rule  as  follows: 
"  Whenever  one  person  is  placed  by  circumstances  in  such 
a  position  in  regard  to  another  that  every  one  of  ordinary 
sense  who  did  think  would  at  once  recognize  that  if  he  did 
not  use  ordinary  care  and  skill  in  his  own  conduct  with 
regard  to  those  circumstances,  he  would  cause  danger  of 
injury  to  the  person  or  property  of  the  other,  a  duty  arises 
to  use  ordinary  care  and  skill  to  avoid  such  injury."  How- 
ever, the  majority  of  the  Court  of  Appeal,  Cotton,  L.  J., 
Bowen,  L.  J.,  concurring,  after  citing  many  cases  which 
negatived  the  existence  of  so  wide  a  rule,  decided  the  case 
on  narrower  grounds.  And  Brett,  M.  R.,  himself  in  Le 
Lievre  v.  Gould  •  limits  it  as  follows : 

"If  one  man  is  near  another  or  his  property,  a  duty 
lies  on  him  not  to  do  that  which  may  cause  a  personal  injury 
to  that  other  or  may  injure  his  property."     Now   it   is 

*Blythe  v.  Birmingham  Water-Works,  ii  Ex.  784. 
■L.  R.  II,  Q.  B.  D.  503. 
•  L.  R.  93,  I  Q.  B.  D.  49. 
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noticeable  that  the  instances  which  he  gives  of  the  applica- 
tion of  this  rule  are  cases  presenting  these  following  striking 
features.  There  is  negligent  action,  an  active  negligent  mis- 
feasance, and,  secondly,  those  to  whom  the  duty  is  owed  are 
either  persons  strangers  to  the  defendant  who  forces  him- 
self into  contact  with  them  without  their  consent,  often  with- 
out their  knowledge,  or  they  are  persons  who  in  the  exercise 
of  their  own  legal  rights  are  brought  within  reach  of  his 
conduct. 

On  the  other  hand,  it  will  be  found  that  in  the  cases  upon 
which  the  majority  of  the  court  proceeded  in  Heaven  v. 
Pender,  and,  indeed,  in  all  cases  before  and  since  which 
deny  the  universal  application  of  Brett,  M.  R.'s,  rule,  there 
is  to  be  found  these  elements:  ist.  The  negligence  com- 
plained of  is  a  failure  to  take  affirmative  precaution — a  non 
feasance  of  a  duty  of  care.  2d.  The  plaintiff  has  volun- 
tarily placed  himself  within  reach  of  the  effects  of  the  de- 
fendant's failure  to  take  precautions.  Often  there  exists  a 
contract  to  which  the  plaintiff  is  not  privy,  requiring  this 
very  precaution  to  be  taken.  These  cases  usually  deal  with 
the  obligations  of  the  owners,  possessors,  and  users  of  real 
and  personal  property,  and  those  supplying  information  as 
the  basis  of  others'  actions,  and  those  carrying  on  business. 

Is  the  rule  in  Heofven  v.  Pender,  as  limited  to  negligent 
acts,  active  misfeasance,  a  correct  statement  of  the  law,  and 
is  the  existence  of  the  other  affirmative  duties  based  on  any 
broad  general  principles,  or  are  there  merely  a  nimiber  of 
fixed  relations  to  which  by  custom  or  precedent  have  at- 
tached such  duties  for  reasons  peculiar  to  themselves?  If 
the  latter,  the  courts  of  to-day  have  but  slight  aid  from  the 
past  in  ascertaining  the  existence  of  such  a  duty  in  any  of 
those  new  relations,  those  novel  combinations  of  circum- 
stances which  the  marvellous  growth  of  modem  science  and 
business  is  constantly  creating. 

While,  as  Mr.  Justice  Holmes  says,^  "  Ancient  examples 
(of  tort  liability)  are  traced  to  rude  conceptions  which 
have  given  way  in  modem  times  to  more  or  less  definitely 

WII  Harv.  R.  552. 
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thought-out  views  of  public  policy,"  none  the  less  the  transi- 
tion has  been  gradual.  Many  of  our  present  principles  of 
public  policy  were  early  developed,  or  are  at  least  legitimate 
extensions  of  early  conceptions,  and  even  the  most  modem 
views  have  been  affected  by  the  settled  rules  which  had 
their  roots  in  early  practices  now  perhaps  obsolete.  To  the 
common-law  lawyer  it  was  a  much  simpler  thing  to  mould 
and  modify  a  pre-existing  practice  to  meet  some  new  ex- 
igency of  civilization  than  to  build  up  a  new  set  of  principles. 
It  is  inevitable  that  the  duties  which  public  policy  imposes 
on  various  relations  shall  be  ascertained  not  only  by  a 
balance  struck  between  the  value  to  the  public  of  the  right 
to  be  protected  and  the  loss  sustained  by  the  burden  im- 
posed upon  the  energies  of  him  on  whom  the  duty  is  laid, 
but  also  by  a  r^;ard  for,  and  deference  to,  long  established 
precedents  and  usages. 

It  has  been  seen  that  the  primary  conception  of  a  tortious 
act  was  an  act  done  directly  injurious  to  another's  rights. 
Most,  if  not  all,  injuries  were  inflicted  by  strangers  having 
no  connection  with  the  injured  party,  those  who  either 
sought  out  the  injured  party  or  those  with  whom  he  was  of 
necessity  thrown  into  contact  in  the  exercise  of  his  legal 
rights.  The  same  principle  which  made  an  invasion  of 
another's  property,  however  unwitting,  a  trespass,  which 
held  a  man  to  a  knowledge  at  his  peril  of  his  legal  rights, 
of  what  was  his  own,  naturally  held  him  to  an  assumption 
of  all  risks  attendant  upon  the  use  of  another's  property, 
unless  he  could  show  that  his  use  was  in  the  exercise  of 
some  legal  right.  If,  then,  one  chose  to  use  the  property 
or  services  of  another,  it  is  natural  to  find  that  in  the  early 
stages  of  l^;al  development  he  must  show  that  such  other 
had  assumed  some  obligation  towards  him  before  he  could 
complain  that  such  property  was  defective  or  the  services 
improperly  performed  or  unperformed. 

On  the  whole,  it  may  be  said  that  an  active  injurious  mis- 
feasance was  actionable,®  and  that  lack  of  intent  was  no 


'Unless  excused  by  the  fact  that  the  act  was  in  furtherance  of  some 
purpose  in  the  accomplishment  of  which  the  public  was  so  far  inter- 
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defence  if  injury  could  have  been  avoided  by  care.  No 
distinction  could  be  properly  made  between  direct  and  in- 
direct injuries;  nor  between  acts  not  intentional  but  the 
result  of  neglect,  and  acts  which  while  intentional  were  not 
injurious  if  properly  done,  but  which  were  injurious  because 
improperly  done.  And  as  a  further  step,  even  acts  neither 
intended  to  harm  nor  carelessly  performed  were  by  analogy 
held  wrongful,  if  because  of  a  carelessness  in  preparation 
they  were  injurious.  All  of  these  are,  however,  but  a 
natural  extension  of  the  idea  of  active  misfeasance.  But 
where  there  was  no  active  misfeasance  of  any  kind,  but  only 
a  failure  to  take  affirmative  precautions  to  protect  others 
from  injury  no  wise  attributable  to  any  act  of  the  defendant, 
quite  a  different  question  was  presented.  No  analogy  ex- 
isted to  trespass  nor  nuisance.  Care  was  the  price  of  action. 
The  early  law  was  rather  a  police  officer  than  a  child's  nurse 
or  guardian  for  the  incompetent.  While  no  man  was 
allowed  to  act  so  as  to  injure  others,  the  early  law  recognized 
no  general  duty  of  protection.  This  was  quite  a  different 
thing;  a  conception  appropriate  to  a  highly  organized  civil- 
ization. As  yet  everyone  was  regarded  as  able  to  protect 
himself,  as  responsible  for  his  own  safety,  the  law  merely 
saw  that  he  was  not  interfered  with  from  without.  He  must 
take  his  own  precautions,  take  upon  himself  the  risks  of 
what  he  may  choose  to  do.  Therefore,  a  mere  failure  to 
protect  another  from  a  threatened  injury,*  whether  an  in- 
tentional or  n^ligent  omission,  was  not  actionable  unless 
some  obligation  had  been  intentionally  assumed. 

The  asstunption  of  a  duty  was  originally  a  necessary  ele- 
ment in  all  cases  where  the  plaintiff  had  voluntarily  placed 
himself  in  relation  to  the  defendant,  and  so  within  reach  of 
the  effect  of  his  actions  even  when  the  injury  was  caused  by 
misfeasance.  Certain  it  is  that  the  earliest  cases  in  which 
the  word  assumpsit  occurs  in  the  declaration  are  those  of 

ested  that  it  required  it  to  be  done  even  at  the  cost  of  the  injufy  to 
private  rights.  This  public  policy  may  be  reformulated  by  the  courts, 
or  expressed  in  a  statute  authorizing  the  doing  of  the  act. 

*Willes,  J.,  in  Gautret  v.  Egerton:  "No  action  will  lie  against  a 
spiteful  man  who  seeing  another  running  into  a  position  of  danger 
merely  omits  to  warn  him." 
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active  misfeasance  in  the  performance  either  of  a  quasi  pub- 
lic occupation  *®  or  of  work  assumed  to  be  done  for  a  re- 
ward. Almost  at  once  the  line  is  drawn  between  mere  non- 
feasance and  an  actual  misfeasance — ^a  failure  to  confer  the 
benefit  promised  and  an  act  causing  some  actual  detriment, 
some  real  loss.  In  both  for  a  time  the  assumpsit  is  alleged ; 
soon  in  the  latter  class  of  case  it  need  not  be  proved  nor  can 
it  be  traversed.**  In  the  former  a  consideration  is  necessary 
to  support  the  obligation,  at  first  and  for  some  time  a  con- 
sideration paid  at  the  time  of  the  assumption,*^  in  the  latter 
the  work,  having  been  assumed,  if  done  at  all,  must  be  done 
in  such  a  way  as  not  to  injure  the  plaintiff,  and  this  is  so, 
even  though  the  assumption  be  gratuitous,  if  the  injury  be 
one  other  than  a  failure  to  obtain  the  benefit  to  be  derived 
from  a  perfect  performance.  If  such  were  the  only  in- 
jury sustained,  either  an  intentional  or  n^ligent  omission 
or  act  resulting  in  an  improper  or  inadequate  performance 
could  only  be  reached  by  an  action  directly  on  the  assumpsit 
itself. 

Here,  then,  is  the  point  of  separation  of  tort  and  contract 
as  they  at  present  exist,  and  though  the  latter  iias  been 
greatly  developed  and  extended,  here  to-day  is  the  line  which 
fundamentally  separates  them.****  The  public  has  an  interest 
that  no  man  shall  act  so  as  to  injure  another,  it  has  no  con- 
cern that  he  shall  benefit  anyone.  At  first  a  mere  failure 
to  receive  a  benefit  expected  from  the  performance  of  a 
promise,  not  being  a  formal  covenant,  was  no  legal  damage, 
it  was  no  loss  of  anything  already  possessed  or  to  which 
there  was  a  legal  right :  the  legal  right  to  such  benefit  **  had 

"  Year  Book,  22  Ass.  94,  pi.  41.  See  "  The  History  of  Assumpsit,"  by 
James  Barr  Ames,  voL  ii,  Harv.  Law  Rev.  i. 

"  In  RoUe,  Ab.  10,  page  5,  where  a  farrier  had  injured  a  horse  in 
shoeing  it,  the  assumpsit  is  held  not  traversable,  the  negligent  injury 
being  the  gist  of  the  action. 

^  Else  no  injury  done,  no  loss  as  consequence  of  relying  on  the 
promise.  For  a  long  time  the  point  which  most  concerns  the  courts  is 
whether  a  mere  liability  to  pay  upon  the  performance  of  the  work  is  a 
good  consideration.  This  may  arise  by  usage  or  by  the  termi  of  the 
promise. 

"Despite  the  encroachment  of  contract  upon  the  original  domain  of 
tort. 

^^Save  where  the  promise  was  under  seal  and  so  in  legal  effect  a 
grant.    See  Y.  B.  21  Henry  VI.  pi.  12:   "  U  a  carpenter  make  a  bargain 
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Still  to  be  worked  out  through  many  long  and  tiresome 
steps.^^  As  an  action  on  the  case  on  the  assumpsit,  in  which 
damage  was  essential,  was  the  medium  chosen  for  this  de- 
velopment, it  was  necessary  to  find  some  actual  loss,  some 
minus  quantity,  and  not  a  mere  absence  of  a  plus.  To  do  so, 
it  was  at  first  necessary  to  show  a  consideration  paid  on  the 
faith  of  the  promise,  the  loss  of  which  was,  of  course,  legal 
damage.  In  time  the  mere  giving  of  a  promise  for  a  promise 
came  to  be  regarded  as  a  good  consideration — by  so  prom- 
ising the  party  had  placed  himself  under  a  prima  facie 
obligation,^^  at  least  it  lay  within  the  other's  power  to  make 
it  binding  by  performing  his  part.  Here  then  was  a  detri- 
ment, a  change  of  position  for  the  worse  on  the  faith  of  the 
promise  and  so  damage.  For  a  long  time  it  is  this  which  is 
discussed,  must  the  consideration  be  actually  paid  at  the 
time  of  the  promise?  is  it  enough  that  it  will  be  payable 
upon  its  performance?"  From  this  necessity  of  proving 
actual  damage  it  followed  that  no  one  but  he  who  has  fur- 
nished the  consideration  could  have  a  writ  of  trespass  on  the 
case  in  assiunpsit  where  the  breach  was  the  nquperformance 
of  a  beneficial  promise.  From  this  purely  procedural  rule, 
applicable  only  to  the  form  of  action,  has  sprung  the  doc- 
trine that  no  obligation  can  arise  out  of  a  contract  save  to- 
wards one  who  is  party  to  the  consideration.  Now  it  had 
been  held  before  a  mere  giving  of  a  promise  was  considered 
a  good  consideration  that  where  there  was  an  active  mis- 

or  covenant  with  me  to  make  a  house  sufficient  and  good  containing 
such  a  quantity  in  length  and  before  a  certain  day,  if  he  makes  me  no 
house  I  shall  not  have  against  him  a  writ  of  trespass  on  the  case  but  an 
action  of  covenant  if  the  covenant  be  written,  but  if  he  build  it  con- 
trary to  the  contract,  although  the  contract  was  not  written,  I  shall 
have  against  him  writ  of  trespass  on  the  case."  Misfeasance  and  non- 
feasance are  quite  different  things :  "  So,  if  a  smith  make  a  covenant  to 
shoe  my  horse  and  he  shoes  him  and  wounds  him  with  a  nail,  I  shall 
have  an  action  on  the  case,  but  if  he  does  not  do  anything  to  the  horse, 
I  shall  have  no  action"  (on  the  case).  Then  they  argue  that  an  action 
will  lie  against  a  surgeon,  who,  having  agreed  to  cure  an  arm  or  head, 
fails  to  do  so,  Ascue  arguing  that  a  writ  of  trespass  lies  for  a  failure  to 
attend  and  give  his  medicines  whereby  the  arm  or  head  is  injured. 
Contra,  it  was  argued  that  it  could  lie  only  for  giving  the  wrong 
medicines.    These  instances  constantly  recur  in  the  Year  Books. 

'*  See  the  most  valuable  article  by  James  Barr  Ames,  Esq.,  in  ii  Har- 
vard Law  Review.  '•'^Ibid. 

"  See  "  History  of  Assumpsit,"  ii  Harvard  Law  Review. 
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feasance  by  the  promisor,  the  promisee,  although  he  had  as 
yet  parted  with  notliing,  could  recover  for  an  injury  sus- 
tained.'* So  an  action  on  the  case  lay  whenever  an  injury 
was  actually  sustained  by  a  misperformance,  not  a  mere 
benefit  withheld.'* 

"  Sec  "  History  of  Assumpsit,"  also  Y.  B.  20  Henry  VI  30,  pi.  4.  The 
evil  conduct  of  the  defendant,  his  breach  of  faith,  seems  the  gist  of  this 
action  of  deceit.  It  would  appear  also  that  there  was  a  covenant  in 
writing  to  convey  certain  land  for  one  hundred  pounds  to  be  paid,  and 
the  defendant  enfeoffed  another  and  «o  deceived  the  plaintiff.  It  is 
urged  that  covenant  and  not  deceit  was  the  proper  remedy.  But  it  was 
held  that  here  was  an  evil  thing  done,  a  misfeasance  and  no  mere  non- 
feasance Then,  too,  it  would  appear  that  there  was  an  injury  apart 
from  the  mere  failure  to  obtain  the  land,  for  the  land  might  still  be 
conveyed,  the  defendant  might  repurchase  it,  but  what  he  had  done 
would  still  be  injurious.  The  position  of  the  plaintiff  would  even  then 
be  altered  for  the  worse.  There  being  a  covenant,  there  was  a  grant  to 
which  the  plaintiff  had  a  legal  right,  the  value  of  which  the  defendant 
has  injured.  Now  this  case  has  been  applied  and  followed  even  where 
the  promise  was  by  parol,  and  the  consideration  a  promise  to  pay,  and 
has  been  extended  to  cases  where  the  default  was  a  wrong  only  in  that 
it  was  a  failure  to  perform,  and  so  a  fraud  upon  the  pl&intifTs  just 
expectations.  An  interesting  instance  given  shows  how  strictly  a 
covenant  was  construed  and  the  entire  absence  of  warranty  by  implica- 
tion, the  letter  of  the  bond  and  no  more  being  given.  "  If  a  carpenter 
takes  on  himself  to  build  me  a  house  of  such  a  size  this  he  does,  but 
he  makes  an  error  in  joining  or  some  such  way,  now  action  of  covenant 
fails  because  he  has  kept  all  of  his  covenants,  and  yet  I  shall  have 
action  on  the  case  because  he  has  done  badly. 

"In  Y.  B.  3  Henry  VI  36,  33  the  customary  example  is  given  by 
Babington — i.e.,  "  Where  one  makes  a  covenant  with  me  to  cover  my 
hall  by  a  certain  time  within  which  time  he  does  not  do  so,  so  that  in 
default  of  covering  the  woodwork  is  drenched  by  the  rain,  I  shall  have 
a  writ  of  trespass  on  the  case."  Now,  while  this  is  cited  constantly 
as  an  example  of  an  admitted  liability,  the  injury  is  hardly  one  result- 
ing from  a  misperformance,  but  is  rather  a  failure  to  obtain  the  benefit 
of  a  proper  performance.  While  the  roof  is  bad,  it  is  better  than  none ; 
the  injury  results  because  the  roof  was  not  put  up  in  time.  Perhaps 
if  the  actual  case  had  arisen,  the  justices  of  those  days,  astute  as  they 
were  to  seize  upon  any  technical  decision,  would  have  so  found.  Since 
such  actions  were  brought  in  case  on  the  assumpsit,  they  have  in 
modem  times  been  taken  to  sound  in  contract,  though  in  their  origin 
they  are  pure  torts;  acts  positively  injurious,  and  so  wrongful.  Now, 
a  covenant  to  build  a  house  or  do  an  act  was,  as  has  been  seen,  satisfied 
by  the  bare  performance  of  the  act  itself,  nor  was  it  usual  to  specify 
with  any  particularity  the  detail.  So  the  obligation  was  founded  not 
upon  any  direct  promise  contained  in  the  covenant  to  do  good  work, 
but  upon  the  obligation  of  a  craftsman  working  at  his  craft  for  hire 
to  do  competent  work.  This  not  resting  upon  any  agreement  in  the 
covenant  between  the  parties,  and  so  not  being  a  grant  personal  to  the 
covenantee,  was  not  a  duty  to  him  only  but  to  all  who  might  be  affected 
by  such  bad  work.  When  simple  contracts  took  the  place  of  the 
covenants,  and  were  redressable  only  by  actions  on  the  case  in  assumpsit, 
where  in  such  case  there  was  a  positive  injury  and  not  a  mere  failure 
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As  before  stated,  when  there  was  an  active  mis- 
feasance— an  act  in  itself  injurious,  the  assumpsit,  while 
still  alleged,  soon  became  no  longer  material  and  was 
not  traversable.  When,  however,  there  was  allied  an 
affirmative  duty  to  act  in  some  way  to  protect  others,  quite 
a  different  question  was  presented.  Affirmative  action  could 
only  be  required  when  it  was  assumed  or  imposed  as  a 
duty ;  such  duties  were  only  assumed  or  imposed  for  a  con- 
sideration, a  benefit  conferred,  as  their  price.  So  in  Y.  B.  3 
Henry  VI  36,  pi.  33,  Babington  says :  "  If  I  bring  deceit 
.against  one  for  this  that  he  was  my  attorney  and  by  his 
n^ligence  and  default  I  lost  my  land,  in  this  case  it  is 
necessary  that  I  declare  how  he  was  retained  by  me  and 
took  his  fee." 

And  in  Y.  B.  19  Henry  VI  49,  pi.  5,  Newton  says:  "  It 
seems  this  is  a  good  plea,  for  it  may  be  he  assumed  to  cure 
your  horse  in  Oxford,  which  he  has  done,  and  that  in  Lon- 
don your  horse  had  the  infirmity  again  and  that  he  of  his 
good  will  applied  his  medicines  and  then  your  horse  died. 
Now  for  this  that  he  did  of  his  own  good  will  you  should 
have  no  action.  It  follows  he  shall  not  have  an  action  unless 
the  defendant  took  on  himself  (assumpsit)  the  cure."  Paston, 
"  You  have  not  shown  he  was  a  common  farrier  to  cure 
horses — in  which  case  if  he  kill  your  horse  by  his  medicines 
you  shall  not  have  an  action  against  him  without  assump- 
tion." ^®  To  the  exercise  of  certain  businesses,  trades,  and 
professions  was  attached  the  duty  of  care  therein;  one  of 
these  is  here  indicated — farriers ;  others  were  carriers,  inn- 
keepers, barbers,  surgeons,  and  physicians — ^all  callings  ex- 


to  profit  by  a  partial  performance  of  the  promise,  all  persons  injured 
could  have  an  action,  not  the  promisee  alone.  But,  where  the  promisee 
did  sue,  since  a  consideration  must  be  alleged  to  prove  that  the  work 
was  not  gratuitous,  and  since  such  consideration  was  usually  furnished 
by  the  promisee,  the  obligation  and  the  right  came  to  be  regarded  as 
contractual,  wholly  created  by  the  promise  made  upon  good  considera- 
tion. In  this  way,  a  great  deal  of  confusion  has  arisen.  Elements  of 
damage  and  many  other  matters  applicable  only  to  torts  have  been  in 
such  cases  imported  into  the  law  of  contracts. 

"  Rollers  Ab.  10,  pi  5,  where  a  farmer  had  injured  a  horse  in  shoeing 
it,  the  assumpsit  was  held  not  traversable,  the  negligent  injury  being 
the  gist  of  the  action. 
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ercised  on  the  public  for  the  profit  of  those  who  practised 
them.  Some  of  them,  such  as  carriers,  innkeepers,  and  the 
like,  exercised  callings  of  a  quasi  public  nature,  which  to-day 
are  often  termed  public  utilities,  in  the  performance  of  which 
the  public  had  an  interest  that  they  should  be  performed,  not 
merely  that  if  performed  they  should  be  performed  properly. 
— these  were  tx>und  to  accept  all  who  came  as  clients  or  cus- 
tomers, since  they  could  not  refuse,  a  mere  offer  to  deal  with 
them  completed  the  assumpsit  and  no  assumpsit  need  be 
alleged  save  such  a  tender  of  the  plaintiff  or  his  property  to 
be  acted  upon.  In  all,  the  proper  performance  of  their 
duties  affected  not  merely  those  who  might  be  the  actual 
persons  making  such  tenders  and  paying  the  price,  but  others 
also;  any  neglect  might  threaten  not  merely  the  loss  of 
benefit  of  a  proper  exercise  of  their  calling,  but  actual  loss. 
So  it  was  soon  held  that  as  to  them  the  assumpsit  need  not 
be  allied  and  that  those  who  engaged  therein  assumed  a 
duty  to  exercise  them  properly  **  to  all  those  who  might  be 
affected  thereby,  irrespective  of  who  made  the  contract  or 
paid  the  price.  So  the  true  owner  of  goods  could  recover 
for  the  loss  of  them  in  the  hands  of  a  carrier,  though  another 
paid  for  the  carriage.  An  innkeeper  was  liable  to  the  owner 
of  money  stolen  from  his  servant  while  the  latter  was  a 
guest,^*  an  owner  of  a  horse  could  recover  for  an  injury 
done  by  a  farrier  though  the  servant  paid  him  for  the  shoe- 
ing,*^ and  a  patient  for  an  injur>*  done  by  a  doctor's  care- 
lessness though  another  paid  the  fees. 

Here,  however,  it  is  well  to  notice  that  while  the  con- 
sideration moved  from  one  other  than  the  plaintiff,  still 
the  assumption  of  responsibility  did  in  fact  rest  on  a  con- 
sideration. Because  the  carrier  or  innkeeper  is  entitled  to 
pay  as  carrier  or  innkeeper,  he  is  bound  to  answer  for  the 
safety  of  goods  entrusted  to  his  care  and  must  bear  the 


""It  is  the  duty  of  every  artificer  to  exercise  his  art  rightly  and 
truly  as  he  ought."  Fitzherbert's  Natura  Brevium,  94  D.  (1514  a.d.), 
cited  by  Williams,  J.    Marshall  v.  York  and  Newcastle  Ry.,  11  C.  B. 

563. 

Beedle  v.  Morris,  innkeeper  of  Dunchurch.  Cro.  Jac.  224. 
^'Ez'crard  v.  Hopkins.  2  BuUi.  ^^^2. 
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burden  with  the  benefit.'^  The  two  go  hand  in  hand.  If, 
on  the  contrary,  he  had  assumed  expressly  a  duty  outside 
of  his  position  as  innkeeper,  only  he  to  whom  he  had 
assumed  it  could  sue.  This  would  be  upon  the  special 
assumpsit,  the  private  obligation,  not  on  that  imposed  by  law 
upon  him  as  the  price  of  engaging  in  these  gainful  pursuits. 
The  action  lay  for  the  misperformance  of  these  latter  duties, 
not,  it  is  true,  if  the  assumption  of  the  task  was  gratituous, 
but  if  it  were  in  the  exercise  of  the  calling  and  so  for  gain. 
Nor  did  it  matter  from  whom  the  consideration  moved. 
That  it  was  for  gain  was  enough,  and  that  the  person  in* 
jured  would  naturally  be  affected  by  its  malperformance. 

This,  then,  is  the  original  conception  of  a  duty  to  take 
precaution  to  insure  the  safety  of  others  who  have  volun- 
tarily come  into  contact  with  the  obligor.  It  was  an  incident 
of  the  assumption  of  a  business  carried  on  for  gain,  a  busi- 
ness of  a  sort  which  if  not  carefully  carried  on  is  dangerous 
to  those  on  whom  it  is  exercised.  So  firmly  was  this  idea  of 
misconduct  of  a  business  fixed  in  the  early  law,  that  only  the 
master  farrier  was  responsible  for  injury  to  a  horse  badly 
shod,  and  not  the  apprentice,  who  alone  had  touched  it 

It  is  submitted  that  while  everyone  is  bound  to  refrain 
from  action,  probably  injurious  to  others,  no  duty  to  take 
affirmative  precauticms  for  the  protection  of  those  volun- 
tarily placing  themselves  in  contact  with  him  is  cast  upon 
anyone  save  as  the  price  of  some  benefit  to  him.**  The 
duty  is  in  fact  founded  on  a  consideration  moving  to  the 
obligor,  though  not  necessarily  from  the  obligee.  These 
conceptions  plainly  appear  in  and  control  the  English  cases 
dealing  with  the  (^ligations  of  owners  and  occupiers  of  real 
estate.  These  naturally  were  originally  the  most  important; 
in  these  the  rights  and  obligations  became  first  definitely  for- 


-  Sec  Gelly  v.  CUrk,  Cro,  Jac  iSa 

"  Originally,  perhaps,  such  others  as  did  not  voluntarily  come  within 
the  radius  of  his  action. 

Such  duties  may  also  be  directly  imposed  by  statute  and  a  duty 
of  affirmative  action  is  imposed  as  the  price  of  the  assun^tion  of  pub- 
lic office.  See  Day,  J.,  in  Giibert  v.  Trinity  House,  L.  R.  17  Q.  B.  D. 
795. 
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nmlated.  In  these,  owing  to  the  conservative  attitude  of 
courts  towards  all  matters  touching  real  property,  does  the 
modem  law  correspond  most  truly  to  the  earliest  legal  con- 
ceptions. The  obligations  of  an  owner  or  occupier  of  real 
estate  fall  into  two  distinct  classes:  ist,  towards  those 
who,  in  the  exercise  of  their  own  rights  independent  of  and 
iir  no  way  derived  through  the  owner  or  occupier,  are  forced 
into  contact  with  the  land,  such  as  owners  and  occupiers 
of  adjacent  property  and  travellers  on  adjacent  highways; 
2d,  towards  those  whose  right,  if  any,  is  derived  through 
him  or  who  without  such  right  intrude  thereon.  The 
owner  of  real  property  might  do  what  he  pleased  in 
the  enjoyment  of  his  property — perhaps  no  higher  form 
of  privilege  is  known  to  the  law  than  that  of  an  owner 
to  devote  his  land  to  what  uses  he  sees  fit  ^ — so  long  as  he 
confined  the  effects  of  his  user  to  his  own  land.  No  other 
had  legal  rights  thereon,'^  but  he  was  bound  to  confine  these 
effects  to  his  land.  If  these  effects  were  external  and  in- 
jurious to  the  enjoyment  of  the  legal  rights  of  neighboring 
owners  or  those  legally  using  an  adjacent  highway,  he  be- 
came at  once  liable  to  them.  He  was  not  merely  bound  to 
refrain  from  injurious  misfeasance,  he  was  liable  for  mere 
non  feasance  of  certain  positive  duties  cast  on  him  by  his 
position.^^  However,  in  all  of  these  cases  the  positive  duty 
was  one  arising  out  of  some  particular  use  of  the  property, 
a  duty  to  protect  from  the  consequences  naturally  to  be  ex- 
pected from  a  particular  act  done  unless  care  was  taken. 
No  duty  existed  to  prevent  the  spread  of  fire  unless  the  fire 
was  started  by  the  owner  or  as  incident  to  the  use  of  his 
property,  no  duty  of  care  arose  out  of  ownership  alone.'* 
While  in  certain  respects  the  rigor  of  the  old  law  has  been 

"  See  Mr.  Justice  Holmes,  vii  Harvard  Law  Review,  4. 

"Where  others  had  legal  rights  they  must  be  respected,  and  the 
owner's  privilege  was  by  so  much  abridged 

"For  one  thing,  to  keep  fire  from  spreading,  TubervilU  v.  Siampe, 
I  Ld.  Raymond,  264,  to  confine  cattle,  etc. 

"*  Giles  V.  Walker,  L.  R.  24,  Q.  B.  D.  656.  An  owner  is  not  bound 
to  alter  the  natural  condition  of  land  though  injurious  to  his  neighbor. 
Crowhurst  v.  Burial  Board,  L.  R.  4  Exchequer  Div.  5.  But  if  he  does 
alter  it,  he  is  bound  to  take  care  that  no  injury  result.  See  Beven, 
page  353- 
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abated,  certain  onerous  positive  duties  have  been  remitted 
in  the  growing  recognition  of  the  public  value  of  the  owner's 
privilege  of  freedom  in  the  development  of  his  property,  the 
distinction  between  defects  whose  injurious  consequences  ex- 
tend beyond  the  boundaries  of  the  property,  generally 
termed  nuisances,  and  those  which  do  not^  is  as  marked 
to-day  as  it  ever  was. 

No  duty  arose  out  of  mere  passive  ownership.  To-day 
it  is  still  true  that  no  duty  to  take  affirmative  steps  to  protect 
others  can  arise  save  from  a  use  of  property  by  the  owner 
for  his  purposes.  If  for  his  purpose  he  erected  a  structure, 
he  would  be  bound  to  maintain  it  in  repair  so  that  it  should 
not  injure  those  adjacent.  Nor  could  then,  any  more  than 
now,  any  man  so  act  upon  his  land  or  use  his  land  in  such  a 
way  as  to  cause  injury  to  his  neighbors.  He  was  not  bound 
to  act  at  all,  but  if  he  did,  he  must  act  carefully.  Such,  out- 
lined in  the  briefest  forms,  are  the  obligations  of  an  occupier 
of  real  property  to  his  neighbors,  those  who  in  the  exercise 
of  their  legal  rights  are  forced  into  contact  with  the  land. 
But  where  persons  voluntarily  *®  come  on  the  premises  with 
or  without  the  invitation  or  consent  of  the  owner,  the  case 
is  quite  different.  They  need  not  come  unless  they  wish. 
The  occupier  cannot  be  liable  for  any  condition  of  his  prem* 
ises  which  is  made  known  to  his  visitor.  They  have  no  right 
to  come  there  irrespective  of  the  occupier's  consent.  A  dan- 
ger, knowledge  of  which  interferes  with  their  coming,  is 
not  in  derogation  of  any  legal  right.  Even  a  shopkeeper 
may  keep  his  shop  in  a  ruinous  condition,  provided  such 
condition  be  palpable,  if  he  wishes  to  handicap  himself  by 
thus  driving  away  customers.  A  traveller  on  an  abutting 
highway  or  an  adjacent  landowner  has  a  legal  right  thereon, 
and  the  occupier  cannot  abridge  or  interfere  with  such  rights 
by  making  their  enjoyment  dangerous.  It  may  be  that  if 
the  danger  be  imminent,  voluntarily  to  encounter  it  may  be 
contributory  negligence  and  may  bar  a  recovery,  but  it  does 
not  destroy  the  wrongful  character  of  the  occupier's  conduct. 


••  This  excepts  such  cases  as  Barnes  v.  Ward,  9  C.  B.  392,  where  an 
unintentional  misstep  brings  a  passer-by  into  contact  with  die  danger. 
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and  an  act  done  in  assertion  of  one*s  legal  rights,  unless  the 
danger  be  verj'  imminent,  would  not  be  called  voluntary  nor 
contributor}'  negligence.^^  The  English  cases  where  the 
plaintiff  comes  on  the  premises  not  in  the  exercise  of  any 
independent  legal  right  of  his  own  fall  into  three  distinct 
classes:  ist.  Where  the  plaintiff  is  a  trespasser.  2d.  Where 
he  comes  on  the  land  with  the  consent,  or  even  at  the  in- 
vitation, of  the  occupiers,  but  upon  his  own  concerns.  3d. 
Where  he  comes  upon  the  land  at  the  invitation,  express  or 
implied,  of  the  occupier  for  the  purposes  of  the  occupier 
and  in  the  course  of  his  beneficial  use  of  the  land. 

1st.  Towards  trespassers,  there  is  held  to  be  no  duty  either 
to  fit  the  premises  for  their  safe  use  nor  even  to  give  warn- 
ing of  concealed  dangers.*^  The  trespasser  must  take  the 
land  as  he  finds  it  and  the  owner  can  only  be  liable  for  an 
intentional  act  of  commission,  as  the  setting  of  spring  guns 
or  other  traps.*^ 

2d.  The  position  of  a  bare  licensee  is  somewhat  better. 
The  owner's  permission  makes  his  presence  lawful,  and  also 
expectable.  It  gives  him  a  right  to  be  on  the  premises,  but 
no  right  to  have  the  premises  made  safe  for  him.  The  per- 
mission to  use  the  premises  being  wholly  for  the  interest  of 
the  licensee,  and  without  shadow  of  consideration  moving 
to  the  licensor,  is  a  gift,  and  "  A  giver  is  not  liable  for  the 
insecurity  of  the  thing,  unless  he  knew  of  its  evil  character 
and  omitted  to  warn  the  donee.  Some  wrongful  act  must 
be  shown  or  some  breach  of  a  positive  duty.  Every  man 
is  bound  not  wilfully  to  deceive  others  nor  do  any  act  which 
may  place  them  in  danger."  ^*  In  Southcote  v.  Stanley, ^^ 
a  declaration  alleging  that  the  plaintiff,  a  visitor,  lawfully 
on  the  premises  of  the  defendant,  an  innkeeper,  was  injured 
by  reason  of  the  defective  condition  of  a  glass  door  therein, 
was  held  bad  on  demurrer,  the  plaintiff  alleging  nothing 
more  than  a  bare  license,  Alderson,  B.,  saying:   "  The  case 


"  Sec  Clayards  v.  Dethick,  12  A.  B.  439. 

"Known  to  such  occupier. 

^  Bird  V.  Holbrook,  4  Bing.  628. 

»•  Willis,  J.,  in  Gautrct  v.  Egerton.  L.  R.  3,  C  O.  371. 

*  I  H.  and  N.  247.    Not  cited  in  Heaven  v.  Pender. 
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of  a  shop  is  different.  There  is  a  difference  between  persons 
who  come  on  business  and  those  who  come  by  invitation."  '* 

In  Gautret  \ .  Egerton  '^  it  was  held  that  no  duty  existed 
towards  a  bare  licensee  to  take  care  to  keep  property  in  safe 
repair  for  his  use,  Willes,  J.,  saying:  ''The  permission  to 
use  the  defendant's  bridges,  etc.,  was  general  to  all  persons, 
not  those  only  who  went  upon  the  defendant's  business  to 
his  docks."  It  was  not  alleged  that  the  plaintiff  was  using 
the  bridge  because  he  had  business  with  the  defendant  at 
his  dock ;  nor  was  there  any  allegation  ''  of  any  wrong- 
doing such  as  digging  a  ditch  or  misrepresenting  its  condi- 
tion or  anything  equivalent  to  laying  a  trap  for  the  unwary. 
...  I  cannot  conceive  that  he  can  incur  any  responsibility 
by  reason  of  the  premises  being  out  of  repair."  So  in  Ivay 
V.  Hedges  ^^  it  was  held  that  there  was  no  obligation  to 
repair  or  fence  a  roof  upon  which  tenants  were  permitted  to 
dry  their  linen.  Lord  Coleridge  distinguished  the  Scotch 
case  of  McMartin  v.  Hanway,^^  where  a  tenement  was  let 
out  in  flats,  all  the  tenants  using  a  common  staircase,  be- 
cause ''  the  staircase  was  therefore  a  necessary  part  of  the 
holding,  and  it  was  the  landlord's  duty  to  keep  it  in  a  state 
in  which  it  could  be  safely  used." 

In  Corby  v.  //»7/*®  the  defendant  was  a  contractor  who 

**It  must  be  remembered  that  this  case  came  before  the  court  on 
demurrer,  and  was  decided  on  the  sufficiency  of  the  declaration.  It 
therefore  is  only  authority  against  the  right  of  a  bare  licensee  to  re- 
cover. Had  the  declaration  alleged  that  the  plaintiff  had  come  upon 
the  premises  for  any  purpose  for  which  the  Inn  was  held  open  to  the 
public,  even  though  not  as  a  directly  paying  guest,  as  when  he  called  to 
see  a  friend  by  appointment,  the  declaration  would  probably  have  been 
held  good  (see  Axtell  v.  Prior,  14  W.  R.  601,  where  a  jur/s  finding 
that  the  plaintiff  was  a  guest  and  so  entitled  to  recover  for  injuries 
caused  by  an  unfenced  hole  in  the  parlor  floor  was  held  justified  by  the 
fact  that  he  was  waiting  in  the  tap-room  for  his  friend),  a  different 
question  would  have  been  presented. 

Said  Willes,  J.,  in  Indamaur  v.  Dames:  "Alderson,  B.,  drew  the 
distinction  between  a  bare  licensee  and  a  person  coming  on  business, 
and  Bramwell,  B.,  between  active  negligence  in  respect  to  unusual  dan- 
ger known  to  the  host  and  not  to  the  guest  and  a  bare  defect  of  con- 
struction which  the  host  was  only  negligent  in  not  finding  out  or 
anticipating  the  consequence  of." 

"L.R.  3.  C.  P.  271. 

**  L.  R.  II,  Q.  B.  D.  80,  not  cited  in  Heaven  v.  Pender. 

"  10  Ct.  of  Sess.  Cases,  411,  3d  Series. 

-4  C  B.  N.  S.  566. 
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had  been  pennitted  by  the  owner  of  the  premises  to  place  a 
pile  of  slates  in  a  driveway  upon  which  persons,  such  as  the 
plaintiff,  having  occasion  to  go  to  the  premises,  had  leave  to 
use.  He  did  so  without  giving  any  warning  of  their  pres- 
ence, and  the  plaintiff  on  a  dark  night  was  injured.  It  was 
held  he  might  recover,**  Willes,  J.,  saying :  "  The  question 
is  whether  there  is  any  legal  remedy  for  a  person  lawfully 
using  a  road  to  whom  injury  results  from  the  act  of  a  third 
person  in  negligently**  placing  an  obstruction  upon  the 
road.  One  who  comes  on  the  land  by  the  owner's  permission 
or  invitation  has  a  right  to  expect  that  the  owner  will  not  dig 
a  pit  therein  or  permit  another  to  dig  a  pit  thereon**  so  that 
persons  lawfully  coming  there  may  be  injured."  The  form 
of  declaration  which  he  then  said  he  would  have  drawn 
would  be  like  this,  "  the  defendant  knowing  that  the  plain- 
tiff was  by  license  of  the  owner  accustomed  and  likely  to  pass 
along  the  road,  wrongfully  and  negligently  placed  slates  in 
such  a  manner  as  to  be  likely  to  prove  dangerous  to  persons 
coming  along  the  read."  This  falls  within  the  latter  part 
of  the  rule  announced  by  Willes,  J.,  in  Gautret  v.  Egerton: 
"  Every  man  is  bound  not  wilfully  to  deceive  another  nor 
do  any  act  which  may  place  them  in  danger."  He  goes  on, 
"  It  may  be  that,  as  in  Corby  v.  Hill,  he  is  responsible  if  he 
put  an  obstruction  on  a  way  which  is  likely  to  cause  injury 
to  those  who  by  his  permission  use  it,  but  I  cannot  conceive 
that  he  can  incur  any  responsibility  merely  by  reason  of  the 
premises  being  out  of  repair."  Here  the  distinction  is 
sharply  drawn  between  acts  of  negligent  commission  and  a 
mere  omission,  a  failure  to  repair  carefully.  As  he  says, 
there  must  be  a  wrongful  act  or  a  breach  of  a  positive  duty. 
In  Corby  v.  Hill  there  was  a  n^ligent  act,  in  Gautret  v. 
Egerton  the  mere  permission  to  use  did  not  raise  a  positive 
duty  to  repair.     In  both  Ivay  v.  Hedges  and  Southcote  v. 


*^  Irrespective  of  the  construction  of  the  owner's  permission  as  givins 
the  contractor  the  right  to  obstruct  the  road  without  notice,  although 
the  court  believed  the  owner's  license  could  not  be  so  construed. 

•Without  due  warning. 

•  Or  create  any  other  unexpectable  danger,  as  in  the  case  under  dis- 
cussion. 
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Stanley,  supra,  the  default  alleged  was  but  a  negligent  omis- 
sion to  repair,  or  take  some  other  affirmative  precaution. 
Baron  Bram>\ell  in  the  latter  case  laid  emphasis  upon  this: 
''  If/'  he  said,  '  a  person  asked  another  to  walk  in  his  garden 
where  he  had  placed  spring  guns,  this  would  be  an  act  of 
commission.  But  if  a  person  asked  another  to  sleep  in  his 
house  and  omitted  to  see  that  the  sheets  were  properly  aired, 
he  would  have  no  action,  for  there  was  no  act  of  com- 
mission, but  simply  an  act  of  omission.  The  declaration 
merely  alleges  that  by  and  through  the  mere  carelessness 
and  negligence  of  the  defendants  the  door  fell ;  this  means 
a  want  of  care,  a  failure  to  do  something." 

Humphrey  v.  Gallagher  **  deals  with  another  and  kindred 
phase  of  an  occupier's  duties,  his  duty  to  conduct  himself 
and  his  affairs  upon  his  land  with  due  r^ard  to  the  rights  of 
those  who  are  lawfully  thereon  with  his  permission.  The 
plaintiff  was  a  boy  carrying  dinner  to  his  father,  a  woiic- 
man  of  defendant.  To  do  so  he  was  allowed  to  go  through 
the  defendant's  premises.  While  there  the  defendant's  ser- 
vants by  the  careless  handling  of  a  crane  used  in  their  busi- 
ness caused  a  barrel  of  sugar  to  fall  on  him.  Cockbum,  C.  J., 
said :  "  The  defendants  permitted  the  way  to  be  used  by 
persons  having  legitimate  business  *^  upon  the  premises.  By 
such  permission  they  place  themselves  under  the  obligation 
of  not  doing  anything  by  himself  or  his  servants  from  which 
injury  may  arise."  The  existence  of  any  positive  duty  to 
put  the  premises  in  safe  condition  for  the  licensee's  use  is 
expressly  repudiated.  This  case  follows  closly  the  suggested 
declaration  in  Corby  v.  Hill  and  supports  Brett,  M.  R.'s, 
proposition  as  applicable  to  the  duty  of  refraining  from  in- 
jurious actions.  Limitations  thereto  may  and  probably  do 
exist  inherent  in  the  privilege  of  an  owner  of  land  to  use  it 
for  what  purposes  he  may  see  fit,  which  allows  him  the 
utmost  freedom  of  action  thereon.*' 

-6  L.  T.  R.  N.  S.  684.    10  W.  R.  664  (1862). 

*  Of  their  own  evidently,  not  of  the  owners. 

*  Subject  to  this,  that  the  owner  or  anyone  else  upon  the  land  must 
avoid  acts  probably  injurious  to  persons  who  may  be  expected  to  be 
lawfully  upon  the  land.  His  obligation  to  expectable  trespassers  is  a 
somewhat  different  and  more  difficult  question. 
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3d.  If  the  plaintiff  be  not  a  bare  licensee,  but  one  coming 
to  the  premises  for  a  purpose  in  which  the  owner  has  an  in- 
terest, he  has  the  right  to  be  protected  from  running  into 
dangers  known  to  the  owner,  or  which  should  be  discovered 
by  him,  and  not  expectable  by  the  visitor. 

In  Indamaur  v.  Dames,^'^  on  the  authority  of  which  the 
majority  of  the  court  preceded  in  Heaven  v.  Pender,  it  was 
held  that  a  gasfitter  going  to  a  sugar  refinery  to  inspect  a 
patent  gas  regulator,  being  upon  the  premises  upon  business 
which  concerns  the  occupier,  is  entitled  to  expect  that  the 
occupier  "  shall  use  reasonable  care  to  prevent  injury  from 
unusual  danger  which  he  knows  or  ought  to  know."  And 
where  he  fell  into  an  unfenced  shaft  there  was  evidence  of 
neglect,  and  it  was  a  question  for  jury  whether  reasonable 
care  had  been  taken,  by  notice,  lighting,  guarding,  or  other- 
wise. This  case  is  accepted  as  the  leading  case  upon  the 
subject.  Earlier  cases  had  formulated  the  same  principle. 
In  Lancaster  Canal  Co,  v.  Parnaby,*^  in  1839,  '^  was  held 
that  since  the  company  had  made  the  canal  for  their  profit, 
and  opened  it  upon  payment  of  tolls  to  the  company,  the 
common  law  imposed  on  them  a  duty  to  take  reason- 
able care  so  long  as  they  keep  it  open  for  the  use  of  all 
who  choose  to  navigate  it,  that  "  they  may  navigate  it 
without  danger  to  their  lives  and  property  .  .  .  upon  a 
similar  principle  to  that  which  makes  a  shopowner  liable 
for  neglect  in  leaving  a  trap  door  open  by  which  his  customer 
suffers  injury,"  and  in  Chapman  v.  Rothwell^^  Erie,  J., 
said,  "  The  distinction  is  between  the  case  of  a  visitor,  who 
must  take  care  of  himself,  and  a  customer,  who  as  one  of  the 
public  is  invited  for  the  purpose  of  the  business  carried  on 
by  the  defendant."  This  principle,  says  Willes,  J.,  in  Inda- 
maur  v.  Dames,  "  does  not  depend  on  the  fact  of  a  contract 
entered  into  in  the  way  of  the  customer's  business  during  the 
stay  of  the  customer,  but  upon  the  fact  that  the  customer  has 
come  into  the  shop  in  pursuance  of  a  tacit  invitation  given 
by  the  shopkeeper,  with  a  view  to  business  which  concerns 

**  L.  R.  I,  C  P.  274.  affirmed  on  appeal  L.  R.  2,  C.  P.  311. 
•  II  A.  and  E,  54;  39  E.  C  L.  R. 
•E.  B.  and  C  158;   96  E.  C  L.  R. 
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himself  "^^  It  is  not  the  fact  of  invitation,  nor  of  the 
knowledge  of  the  probability  of  the  customers  presence 
which  this  implies  which  raises  the  duty,  but  the  purpose  of 
the  visit  and  the  occupier's  interest  therein.  Mere  volun- 
teers, licensees,  guests,  and  servants  are  expressly  excluded, 
vet  a  guest  may  be  invited  expressly,  not  merely  tacitly,  and 
all  save,  perhaps,  the  volunteer  are  certainly  to  be  expected 
to  come  on  the  premises.  There  is  then  in  such  case  a  duty 
to  take  care  to  make  the  place  safe,  not  only  to  give  notice 
of  known  defects,  but  to  take  care  to  discover  any  whidi 
may  exist  and  then  to  remove  either  the  defect,  or  else,  by 
giving  warning  of  its  existence,  to  do  away  with  the  danger 
of  injury  from  it. 

Burchell  v.  Hickisson  ^^  presents  a  striking  instance  of  the 
difference  between  the  position  of  one  coming  to  premises 
on  the  occupier's  business  and  a  bare  licensee.  A  little  boy 
of  four  went  with  his  sister  to  a  lodging-house,  she  having 
business  with  a  lodger.  Some  of  the  rails  protecting  a 
short  flight  of  steps  had  fallen  out  and  had  been  replaced 
by  rope  which  had  worn  away  and  not  been  renewed.  The 
boy  fell  through  this  gap  and  was  injured.  It  was  held  that 
the  defendant  owed  no  duty  to  the  boy  save  to  take  care 
that  no  concealed  danger  existed.  "The  sister  went  on 
business  but  the  plaintiff  did  not — ^he  was  there  as  a  com- 
panion, and  his  position  can  be  placed  no  higher  than  that 
he  was  there  lawfully  and  was  not  a  trespasser.  .  .  .  The 
plaintiff  was  no  doubt  too  young  to  see  or  guard  against  any 
danger,  but  the  defendant  never  invited  such  a  person  as  tht 
plaintiff  to  come  unless  in  charge  of  others;  if  he  was  in 
charge  of  others  there  was  no  danger."  •* 

"In  Smith  v.  St  Katherin^s  Docks,  Lw  R.  3,  C  P.  326^  cited  in 
Heaven  v.  Pender  in  the  Court  of  Queen's  Bench,  it  was  held  that  any- 
one who,  having  business  with  a  vessel  lying  in  defendant's  dodcs,  used 
a  gangway  furnished  by  the  dock  owners  as  a  means  of  access  thereto^ 
went  upon  it  with  a  view  to  business  which  concerned  the  dock  own- 
ers. They  were,  therefore,  liable  for  iu  improper  condition,  due  to  the 
careless  manner  in  which  it  had  been  replaced  by  the  dock  owners'  ser- 
vants after  its  removal  to  allow  another  vessel  to  pass.  The  dodc 
owners'  business  is  to  let  dockage  and  access  to  vessels. 

"50L.  J.  Q.  B.  loi  (1880). 

"  Two  things  appear  to  be  indicated,  ist  That  if  a  little  child  unac- 
companied be  invited  or  permitted  to  come  on  dangerons  premises,  it 
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There  is  in  addition  this  difference  between  one  who 
conies  to  a  premises  even  on  the  owner's  concerns,  as  a 
workman  coming  to  make  repairs,  or  a  tradesman  to  deliver 
goods,  and  one  to  whom  as  a  customer  or  client  the  place  has 
been  offered  as  the  business  place  of  the  occupier.  In  the 
first  case  the  visitor  knows  that  he  can  expect  no  special  pre- 
paration for  his  coming,  therefore  he  is  bound  to  be  on  the 
lookout  for  the  dangers  incidental  to  a  place  such  as  that  to 
which  he  comes.  On  the  contrary,  a  place  held  out  as  the 
business  place  of  an  occupier  is  usually  and  should  always 
be  prepared  for  the  reception  of  the  public;  no  customer 
need  therefore  be  on  the  lookout  for  dangers.  This,  how- 
ever, does  not  affect  the  principle  involved,  save  in  this, 
that  in  the  first  class  of  case  many  defects  are  to  be  looked 
for  and  are  therefore  patent  to  such  care  as  should  be  taken 
by  the  visitor.  In  the  latter,  since  the  place  has  been  pre- 
pared expressly  for  his  reception,  he  need  not  be  on  so  close 
a  lookout  to  protect  himself,  and  such  dangers  are  not  patent 
to  any  care  he  is  bound  to  take. 

So  stood  the  cases  when  Heaven  v.  Pender  came  up  for 
decision.  The  defendant,  a  dock  owner,  supplied  a  staging 
around  a  ship  docked  therein  under  a  contract  with  the  ship- 
owner. The  plaintiff,  a  workman  in  the  employ  of  a  ship- 
painter  who  had  contracted  with  the  owner  to  paint  the 
ship,  went  on  the  staging,  which,  on  account  of  a  defective 
rope,  fell  and  the  plaintiff  was  injured.  The  Court  of 
Queen's  Bench,*'*  Field  and  Cave,  JJ.,  held  that  since  the 
defendant  had  parted  with  the  dominion  and  control  of 
the  staging  he  could  not  be  considered  an  occupier  **  within 
the  meaning  of  the  decision  in  Indamaur  v.  Dames,  and 

is  the  duty  of  the  occupiers  not  merely  to  make  the  danger  patent  and 
open,  but  since  an  infant  is  known  not  to  have  the  ability  to  appreciate 
the  danger  and  so  escape  it,  to  make  it  safe,  so  that  such  permission  or 
invitation  may  not  lead  the  child  into  injury.  2d.  This  case  suggests 
an  explanation  of  the  case  of  Waite  v.  N.  E.  Railway,  £.  B.  and  E.  728, 
without  requiring  the  theory  of  identification  between  an  infant  in 
arms  and  its  custodian. 

"L.  R.  9,  Q.  B.  D.  306,  in  the  Court  of  Appeals,  11  Q.  B.  D.  503. 

''His  position  was  considered  analogous  to  a  landlord's  after  a 
demise  to  a  tenant;  this  being  so,  it  would  appear  that  in  the  opinion 
of  the  court  the  defect  arose  from  a  failure  to  repair  a  defect  arising 
after  this  transfer  of  the  staging. 
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SO  was  not  liable.  The  majority  of  the  Court  of  Ap- 
peals, Cotton,  L.  J.,  Brown,  L.  J.,  concurring,  held  that 
there  was  no  distinction  between  articles  of  which  the 
control  remains  with  the  owner  and  those  supplied  for  im- 
mediate use  in  the  dock  of  which  control  is  not  retained. 
In  each  case  the  duty  is  to  use  reasonable  care  as  to  the 
state  of  the  articles  when  delivered  by  him  to  the  ship  under 
repair  for  immediate  use  in  relation  to  the  repairs.  To 
establish  his  liability,  it  must  be  proved  that  the  defect  ex- 
isted at  the  time  when  the  article  was  delivered."*'  While 
in  this  case  the  defendant  had  parted  with  the  control  tem- 
porarily, he  was  the  owner  and  the  article  was  furnished 
for  use  as  an  appurtenance  to  the  dock. 

Brett,  M.  R.,  after  laying  down  his  proposition  that  a 
duty  of  care  arises  wherever  there  is  a  probability  of  injury 
from  a  failure  to  exercise  it,  cites  the  cases  of  Indatnaur  v. 
Dames  and  Smith  v.  London  Docks  in  its  support.  He  says : 
"  The  phrase  is  used  of  invitation  to  the  plaintiffs  by  the 
defendants.  The  real  value  of  the  phrase  is  that  invitation 
imports  knowledge  of  the  probable  use  by  the  plaintiff  of 
the  article  ••  supplied  and  therefore  established  the  duty." 
He  entirely  overlooks  the  true  ground  of  these  decisions, 
the  interest  of  the  occupier  in  the  visit  of  the  person  invited 
to  come  on  the  land  for  the  occupier's  purposes.  Of  all  the 
cases  which  decide  that  no  invitation,  license,  or  other  means 
of  knowledge  of  the  plaintiff's  probable  presence  or  use,  if 
such  use  be  for  the  plaintiff's  purposes  and  not  the  defen- 
dant's, raises  any  affirmative  or  positive  duty  to  take  care, 
he  cites  only  Gautret  v.  Egerton,  which  he  says  was  decided 
because  the  declaration  showed  no  reason  to  sui^se  that 
the  licensee  could  not  have  seen  the  defects  relied  on.  Now, 
in  fact,  the  declaration  alleged  a  duty  to  maintain  in  good 
repair  and  safe  condition  arising  out  of  the  fact  of  the  license. 

"There  appeared  to  have  been  no  evidence  to  show  what  was  the 
condition  when  so  handed  over,  nor  how  long  ibtj  had  been  in  use  by 
the  ship  painter  when  the  injury  occurred,  see  facts  stated,  L.  R.  9^ 
Q.  B.  D.  306,  nor  that  the  dockowner  had  any  knowledge  of  the  defect, 
which  was  that  a  rope  supporting  the  staging  had  been  in  some  way 
scorched  and  weakened. 

"Or  premises. 
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The  openness  of  the  danger  was  alluded  to  as  showing  that 
there  was  no  concealment  of  any  latent  defect  known  to  the 
owner  to  conceal  which  would  be  "  to  wilfully  deceive 
others,"  as  Brett,  M.  R.,  says,  the  alternative  duty  is  declared 
to  be  "  not"  to  do  any  act  which  may  place  others  in  danger. 
The  real  point  of  the  decision  is  that  in  the  absence  of  active 
misfecLsafice  there  is  no  liability,  there  being  no  duty  to  take 
precaution  to  protect  a  mere  licensee.^'  Had  Brett,  M.  R., 
limited  his  proposition  to  acts  negligently  done/'*  and  not  in- 
cluded precautions  carelessly  omitted,  the  cases  he  cites  would 
have  supported  him,  but  the  principle  would  not  have  been  ap- 
plicable to  the  case  he  had  in  hand,  since  all  that  was  alleged 
was  a  failure  to  inspect  the  ropes  and  repair  before  handing 
over  the  staging.  Corby  v.  Hill,  cited  also,  is  an  instance 
of  active  wrong  doing,  not  of  negligent  omission,  and  there- 
tore  (as  Brett,  M.  R.,  says)  the  form  of  declaration  sug- 
gested by  Willes,  J.,  is  exactly  within  the  proposition  that 
everyone  must  avoid  actions  probably  injurious  to  others. 
Gallagher  v.  Humphrey  ^^  might  also  have  been  cited,  sup- 
porting, as  it  does,  his  proposition  thus  limited.  The  case 
of  Heaifen  v.  Pender  was  considered  and  the  principle 
adopted  by  the  majority  followed  in  Elliott  v.  Hall,^^  where 
the  defendant  was  held  liable  for  lack  of  care  in  not  dis- 
covering, by  inspection,  the  <lefecti\'e  condition  of  property 
used  for  the  purposes  and  in  furtherance  of  his  business, 
when  he  neither  owned  nor  controlled  the  article  at  the  time 
of  the  plaintiff's  injury  nor  had  he  done  any  act  which  had 
in  any  way  caused  the  defect.  The  defendant  had  leased 
defective  coal  trucks  from  a  wagon  company,  and  as 
colliery  owner  had  loaded  them  with  coal  and  without  in- 


"  Willes,  J.,  in  course  of  argument :  "  It  may  be  the  duty  to  abstain 
from  doing  any  act  which  may  be  dangerous  to  persons  coming  on  the 
land  by  their  permission  or  invitation.  But  what  duty  does  the  law 
impose  upon  these  defendants  to  keep  the  bridges  in  repair  ?  If  I  dedi- 
cate a  road  to  the  public  full  of  ruts,  they  must  take  it  as  it  is;  if  I 
dig  a  pit  in  it,  I  may  be  liable  for  the  consequences,  but  if  I  do  nothing. 
I  am  not." 

"As  he  afterwards  did  in  Le  Lievre  v.  Gould,  L.  R.  i,  Q.  B.  (93) 
491 

"Supra,  page  226. 

•L.  R.  15,  Q.  B.  D.  315 
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spection  had  forwarded  them  to  a  customer  at  whose  yard 
and  by  whose  servants  they  were  unloaded.  One  of  these 
was  injured  w.iile  so  unloading  the  trucks  by  reason  of  their 
defective  condition. 

'*  If  a  vendor  of  goods  forward  them  to  a  purchaser  and 
for  that  purpose  supply  a  truck  and  the  goods  are  to  be  un- 
loaded therefrom  by  the  purchaser's  servants,  there  is  a  duty 
to  such  servants  to  see  that  the  trucks  are  in  good  condition 
and  repair,  so  as  not  to  be  dangerous  to  them."    Grove,  J. 

''  The  plaintiff  is  not  merely  one  of  the  general  public,  a 
bare  licensee,  or  a  stranger.  It  was  his  duty  to  unload  the 
truck.  The  defendant  had  sent  the  truck  (in  pursuance  and 
execution  of  his  contract  with  the  purchaser)  loaded  with 
coal  for  the  purpose  of  being  unloaded  by  the  buyer  or  his 
servants.  This  raises  a  duty  to  see  that  it  was  in  a  fit  state." 
A.  L.  Smith,  J. 

MulhoUand  &  Warvnck  v.  Caledonian  R.  R.  ^^  marks  the 
limit  and  extent  of  the  liability  of  one  supplying  articles  for 
the  use  of  others.  The  defendants  had  shipped  in  their  own 
trucks  coals ;  the  trucks,  deliverable  at  their  station  at  Dum- 
fries, on  arrival  there  were  carried  by  another  railway,  the 
Glasgow  and  Southwestern  Railway,  to  the  consignee's 
premises  by  an  arrangement  to  which  the  defendants  were  in 
no  way  party.  The  plaintiff  was  an  employee  of  the  second 
railway,  and  was  during  this  journey  injured  by  a  defective 
condition  of  the  trucks.  It  was  held  that  the  defendant  was 
not  liable.  Lord  Herschell  sajring,  **  For  their  own  purpose 
and  their  own  convenience  the  Glasgow  Railway  made  an 
arrangement  with  the  consignees  to  haul  the  coal  to  their 
premises.  The  Caledonian  G>mpany  had  performed  all 
their  obligations"  •*  (when  they  had  carried  the  coals  to  the 
station  and  they  had  handed  the  wagons  over).     There 


•L.  R.<A  A.  C  2ia 

*  Under  their  engagement  to  haul  the  coal.  In  Moon  y.  R.  R,,  46 
Minn.  106,  where  the  defendant  had  furnished  a  car  to  a  connecting  line 
to  be  carried  on  towards  a  destination  to  which  the  defendant  had  con- 
tracted to  convey  it  as  through  freight,  since  the  defendant  had  an 
interest  in  the  further  conveyance,  it  being  for  the  purpose  of  the  execu- 
tion of  their  contract,  they  were  held  bound  to  examine  the  car  to  see 
if  it  were  fit  for  such  use. 
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was  no  "'  duty  on  their  part  after  they  had  fulfilled  their 
contract  of  carriage  to  examine  their  wagons  and  see  that 
the  brakes  were  in  fit  condition  for  a  subsequent  journey  in 
which  for  their  (own)  purpose  the  Glasgow  Railway  was 
going  to  haul  them  to  the  premises  of  the  consignees.  With 
that  haulage  the  defendants  had  nothing  to  do,  it  was  a  new 
journey  on  an  entirely  different  railway.  Can  they  be  liable 
to  any  workman  of  the  Glasgow  line  who  might  be  injured 
while  the  Glasgow  company  was  using  the  wagon  on  what 
I  may  call  their  line  and  for  their  purposes  because  they 
were  not  when  handed  over  in  a  condition  fit  for  use  •'  on 
that  journey  ?"  The  staging  in  Heaven  v.  Pender  was  "  sup- 
plied for  purposes  connected  with  the  carrying  on  of  the 
defendant's  business.  This  wagon  was  being  used  on  a  new 
journey  by  the  Glasgow  company  for  their  purposes  and 
there  was  no  trap  created  or  permitted  to  exist  by  the  de- 
fendant into  which  they  invited  or  permitted  the  deceased  to 
come."" 
These  cases  then  establish  certain  definite  principles : 

1.  An  occupier  of  real  property  owes  as  to  its  condition 
no  duty  to  a  trespasser,  not  even  to  give  warning  of  known 
and  concealed  danger.'* 

2.  To  a  licensee  coming  on  the  premises  for  his  own  pur- 
pose, whether  by  invitation  or  mere  tacit  permission,  there  is 
a  duty  only  to  disclose  concealed  dangers  not  known  to  the 
licensee.** 

3.  To  a  person  allowed  or  invited  either  specially  or  as 
one  of  the  public  to  come  on  the  premises  for  the  purposes 
of  the  owner's  business,  there  is  a  further  duty  to  take  care 
to  discover  any  defect,  not  probably  patent  to  such  visitor, 


"  For  the  purposes  of  their  business. 

**  It  may,  however,  be  said  that  such  obligations  are  only  imposed  in 
so  far  as  they  are  normally  and  generally  necessary,  that  a  special  and 
extraordinary  act,  though  it  will  protect  a  person  or  property  from  in- 
jury, will,  if  it  be  specially  assumed,  be  regarded  as  contractual  solely. 

"His  presence  is  not  expected,  there  is  no  holding  out  of  the  prop- 
erty as  fit  to  use,  therefore  no  deceit,  no  leading  into  known  danger, 
no  actual  active  wrong. 

**  Else  the  invitation  or  permission  being  to  use  the  premises  as  they 
appear  to  be  is  in  itself  a  deceit,  a  leading  into  a  known  danger,  an 
active  wrong. 
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and  to  remove  the  defect  or  by  notice  to  give  the  visitor  an 
opportunity  to  avoid  it.'^ 

There  exists  a  general  duty  upon  every  man  to  refrain 
from  acts,  whether  wilful  or  careless,  probably  injurious  to 
others,  who  are  expected  to  be  within  reach  of  their  effects. 
Now,  first,  a  trespasser  need  not  be  expected.^®  An  occu- 
pier of  land  may  act  as  he  pleases  without  regard  for  merely 
possible  and  unlawful  visitors;  if,  however,  he  shows  that 
he  does  expect  such  a  one  and  intends  to  injure  him,  as  by 
setting  traps  or  spring  guns  for  him,  he  does  become  liable. 

Second,  as  to  a  bare  licensee,  since  he  may  lawfully  oMiie 
upon  the  land  with  the  occupier's  consent,  his  presence  must 
be  expected.  No  act  may  be  done  by  such  occupier  or  any 
other  who  knows  of  such  license  which  may  threaten  injury 
to  such  licensee,  and  the  act  may  be  one  creating  an  unex- 
pectable  and  undiscoverable  condition  of  the  premises  it- 
self,** or  it  may  be  a  use  of  them  injurious  to  such  lawful 
and  expectable  visitors.^^  Nor  in  regard  to  such  active  mis- 
feasances is  there  any  distinction  between  any  and  all  licen- 
sees, whether  by  invitation  express  or  tadt,  for  their  own  or 
the  occupier's  purposes,  on  business,  the  social  guest,  or  the 
business  customer.  All  are  to  be  expected ;  no  act  may  be 
done  which  threatens  any  of  them. 

Heaven  v.  Pender,  Elliott  v.  Hall,  and  MulhoUand  v. 
Caledonian  Railway  deal  with  the  obligations  of  one  supply- 
ing chattels  and  not  real  estate  for  the  use  of  others,  but  the 
same  principles  are  an>lied :  if  the  article  is  being  used  for 
the  purposes  of  the  defendant's  business,  he  is  bound  to  take 
precautions  to  have  it  safe  for  that  use.  In  all  of  these  cases 
the  neglect  was  purely  one  of  omission,  a  failure  to  take  care 
to  observe  and  remedy  a  defect,  in  Elliot  v.  Hall  caused  by 
others,  in  the  others  arising  from  some  unexplained  cause. 
No  act  of  commission,  whether  wilfully  or  carelessly  done, 
is  alleged,  nor  anything  equivalent  to  a  conscious  conceal- 

^  This  last  is  a  positive  duty  resting  on  the  benefit  to  be  derived  by 
the  occupier  from  the  use  of  the  land  tor  his  purposes. 
"Save  in  highly  exceptional  cases. 
"As  in  Corby  v.  Hill. 
'•As  in  Humphry  v.  Gallagher. 
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ment  of  a  known  defect.  Returning  to  the  opinion  of 
Willes,  J.,  in  Gautret  v.  Egerton,  since  there  was  no  actual 
wrong  the  cases  must  have  been  decided  as  they  were  be- 
cause there  was  a  breach  of  a  positive  duty :  a  duty  arising 
out  of  a  use  in  the  defendant's  business  and  for  his  purposes ; 
a  duty  which,  like  all  duties  requiring  affirmative  action  and 
not  a  mere  abstention  from  injurious  action,  is  at  common 
law  founded  on  a  consideration.  The  burden  is  imposed  only 
as  the  price  of  a  benefit.  No  man  need  bear  such  a  burden, 
but  if  he  desire  the  benefit  he  must  assume  it.  To  sum  up, 
the  primar\'  conception  of  the  obligation  in  torts  is  to  refrain 
from  injurious  action,  unless  the  doing  of  the  act,  even  with 
its  attendant  risk,  is  so  beneficial  to  the  public  generally,  the 
object  of  it  so  valuable  to  the  general  welfare,  that  even 
private  injury  must  be  borne  to  encourage  it,  the  obligation 
and  attendant  liability  extend  to  all  who  may  be  foreseen  as 
within  the  radius  of  its  effects.  But  the  conception  of  a  duty 
of  protection  owed  to  another  against  the  consequences  of 
his  own  actions  is  foreign  to  the  law  of  torts. 

Such  duties  rest  upon  an  assumption  of  them  either  by 
express  consent  or  as  inevitable  legal  incidents  to  certain 
actions,  businesses,  or  uses  of  property.  Such  assumption  can 
rest  only  on  consideration.  An  express  promise  is  void  if 
gratuitous:  no  affirmative  duty  will  be  imposed  without  a 
corresponding  benefit. 

Such  obligations  arise  only  when  assumed,  but  they  are 
not  the  creatures  wholly  of  consent,  they  may  be  annexed  to 
the  performance  of  certain  acts,  the  conduct  of  certain  busi- 
nesses, the  use  of  property  in  certain  ways ;  the  performance 
of  these  acts,  the  entering  into  such  business,  and  the  use  of 
the  property  is  wholly  voluntary,  but  if  done  the  duties 
follow  as  a  matter  resting  wholly  on  the  policy  of  law,  that 
policy  which  protects  the  right  of  citizens  from  positive  in- 
jury. Such  duties  therefore  only  arise  when  they  are  neces- 
sary to  protect  others  from  the  consequences  of  acts,  busi- 
nesses, or  uses  of  property  beneficial  to  those  who  do  them, 
engage  in  them,  and  use  it.  All  affirmative  duties  may  truly 
be  termed  assumptional  and  founded  upon  consideration, 
whether  to  protect  from  injury  or  to  confer  a  benefit.     All 
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were,  as  has  been  seen,  originally  enforced  by  action  in  the 
case  on  the  assumpsit.  Damage  being  the  basis  of  such 
action,  the  actual  loss  of  a  legal  right  had  to  be  shown. 
Save  in  exceptional  pursuits,  where  service  must  be  rendered 
to  all  alike,  as  carriers,  innkeepers,  etc.,  there  was  no  legal 
right  to  such  benefit.^^  Nor  did  the  early  common  law 
recognize  any  interest  in  the  public  that  an  expected  .benefit 
should  be  conferred.  So  in  such  case  to  show  damage  the 
loss  of  the  consideration  had  to  be  shown.  Only  he  who  had 
paid  it  could  lose  it,  so  only  he  who  was  a  party  to  the  con- 
sideration could  maintain  the  action.  Such  purely  beneficial 
assumption,  expressly  assumed,  came,  too,  probably  by 
analogy  to  the  action  of  covenant,  the  pre-existing  ronedy 
for  similar  obligations  formally  assumed,  to  be  r^;arded 
as  grants  of  the  expected  benefit.  So  the  measure  of  dam- 
ages was  held  to  be  the  loss  of  the  benefit  to  be  derived 
from  performance  and  not  the  value  of  the  consideration 
paid.  Such  a  grant,  like  that  in  a  formal  covenant,  would  be 
naturally  held  to  extend  only  to  the  grantee  and  depend  in 
its  extent  on  the  will  and  consent  of  the  grantor.  Sudi 
obligations  thus  came  to  be  r^^arded  as  resting  wholly  on 
the  consent  of  the  parties  who  had  undertaken  them  and 
limited  to  those  to  whom  they  were  assumed  and  enforceable 
only  by  parties  to  the  consideration.  Such  are  the  essential 
elements  of  purely  contractual  duties  which  separate  and 
distinguish  them  into  a  distinct  class  of  assumptional  obli- 
gations. The  natural  tendency  to  overwork  a  new  discovery 
led  the  courts  to  treat  as  contractual  even  those  assunqitionsd 
duties  which  were  imposed  by  the  policy  of  law  towards 
those  who  had  in  fact  furnished  the  consideration  on  which 
they  were  founded.  It  is  very  usual  for  courts  to  speak  of 
such  duties  as  are  inevitably  imposed  for  protection  from 
injury  as  incidents  to  the  conduct  of  a  business  as  resting 
upon  an  implied  term  in  contracts  made  in  their  exercise.^' 


^  In  such  exceptional  cases  an  action  on  the  case  in  tort  to-day  lies 
for  the  loss  of  the  benefit  of  the  performance  of  such  duties. 

"It  is  highly  doubtful  whether  even  an  express  consent  to  perform 
a  duty  imposed  by  law  can  add  anything  to  the  existing  obligation. 
Such  an  obligation  should  remain  fundamentally  one  founded  on  public 
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This  tendency  has  led  to  the  unfortunate  idea  that  when 
there  is  a  contract  between  two  persons,  no  one  can  be  con- 
cerned with  anything  done  in  performance  or  breach  thereof 
save  the  parties  thereto,  and  that  any  action  brought  to  re- 
cover even  for  an  actual  injury  ^*  by  one  not  a  party  thereto 
is  an  attempt  to  sue  on  the  contract.  However,  notwith- 
standing the  tendency  of  contract  to  usurp  the  place  of  tort 
even  to-day,  it  will  be  found  that  acts  probably  injurious  are 
r^arded  as  solely  tortious  only;  a  failure  to  perform  a 
duty  voluntarily  assumed,  whereby  a  benefit  is  lost,  is  wholly 
a  breach  of  contract.  A  failure  to  perform  an  obligation  to 
avoid  injury  assumed  as  the  price  of  action  is  regarded  as 
either  at  the  election  of  the  party  injured  if  he  be  a  party  to 
the  consideration,  as  a  tort  solely  if  he  be  not.^* 

Note. 

The  cases  which  have  been  discussed  are  in  no  way  excep- 
tional, nor  are  they  i^vemed  by  rules  peculiar  to  themselves. 
They  are  merely  applications  of  a  principle  general  to  the  whole 
subject  of  affirmative  obligations.  Such  obligations  are 
throughout  the  common  law  based  on  consideration ;  a  benefit 
to  him  on  whom  they  are  imposed — ^both  in  tort  and  contract : 
the  latter  being  peculiar  in  this,  that  for  procedural  reasons 
they  are  only  enforceable  by  a  party  to  the  consideration. 

Many  instances  of  the  application  of  this  principle  to  the 
law  of  torts  might  be  cited.  In  Heams  v.  IVaterbury  Hospital, 
66  Conn.  98,  Hammersly,  J.,  distinguishes  on  this  ground 
the  immunity  of  a  charitable  corporation  for  the  acts  of  its 
servants  done  in  the  furtherance  of  its  public  and  charitable 
purposes  from  the  ordinary  liability  of  a  master  for  his  ser- 

policy,  and  whatever  the  form  of  action,  the  measure  of  redress  should 
remain  that  appropriate  to  those  actions  given  to  enforce  public  duties — 
actions  of  tort.  It  is  certain  that  such  imposed  duties  cannot  be  limited 
by  consent  beyond  the  point  of  sufficient  protection  of  those  for  whose 
safety  the  duty  was  imposed,  as  where  a  carrier  endeavors  to  limit  his 
liability  for  negligence,  nor  can  an  express  rejection  and  exemption  of 
such  a  duty,  even  within  these  limits,  avail  against  any  save  a  party 
to  the  contract,  as  in  Seyhold  v.  R.  R.,  95  N.  Y.  562. 

"As  distinguished  from  a  mere  failure  to  obtain  the  benefit  of  the 
performance. 

'*It  may,  however,  be  said  that  since  such  obligations  are  only  im- 
posed so  far  as  they  are  normally  necessary,  a  special  and  extraordinary 
act,  though  it  will  afford  extraordinary  protection  to  person  or  prop- 
erty, will,  if  it  be  speedily  assumed,  be  regarded  as  solely  contractual. 
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vant's  acts.  ''  The  corporation/'  he  says,  "  derives  no  benefit 
from  what  the  servant  does — ^in  the  sense  of  that  personal  and 
private  gain  vhich  is  the  real  reason  of  the  rule" — i.e.,  of  re- 
spondeat  superior,  "  The  master  is  ordinarily  liable,"  he  says, 
"  because  he  sets  the  servant  to  work  to  prosecute  his  private 
ends  with  the  expectation  of  deriving  from  that  work  private 
benefit."  ^  ''  The  patient  is  not  a  stranger  to  the  transaction — 
he  is  rather  a  participant.  The  thing  about  which  the  servants 
are  employed  is  the  healing  of  the  sick.  This  is  set  in  motion 
not  for  the  benefit  of  the  defendant,  but  of  the  public"  •  See 
also  McDonald  v.  Hospital,  120  Mass.  432.  In  Hill  v.  Boston, 
122  Mass.  344,  this  principle  is  applied  to  determine  the  lia- 
bility of  municipal  corporations  for  non-performance  of  affirma- 
tive duties  imposed  by  general  statutes.  Gray,  J.,  says,  "  No 
private  action  can  be  maintained  for  the  neglect  of  a  public 
duty  imposed  upon  it  (such  a  corporation)  by  law  for  the 
benefit  of  the  public  from  the  performance  of  which  the  cor- 
poration receives  no  profit  or  advantage."  He  points  out  that 
the  Massachusetts  town  was  a  well-recognized  corporation  with 
full  powers  long  before  the  constitution  of  1820  authorized  the 
legislature  to  "  erect  or  constitute  city  governments"  when 
towns  had  attained  a  certain  size.  This  language  shows,  he 
says,  that  '*  such  is  to  be  done  for  the  convenient  administration 
of  local  government  and  not  for  the  purpose  of  conferring  any 
peculiar  benefit  on  the  municipality  or  its  inhabitants."  Thus 
there  is  not,  as  where  a  charter  creates  a  new  corporation  with 
new  powers  and  correlative  duties,  any  grant  of  new  powers 
the  acceptance  of  which  is  the  consideration  for  the  imposition 
of  new  duties.  He  g^ves  certain  instances  of  admitted  munici- 
pal liability : 

1st.  For  certain  acts  of  misfeasance:  active  wrong-doing 
and  not  mere  non-performance  of  an  affirmative  duty. 

2d.  For  the  repair  of  sewers  constructed  under  certain  acts 
founded  on  the  acceptance  of  the  benefit  of  the  act,  which  were 
not  applicable  until  accepted,  and  upon  the  fact  that  when  the 
act  was  accepted  and  the  sewers  were  built  the  property  therein 
vested  in  the  city  while  the  cost  was  borne  by  the  land  benefited. 

*  In  Hale  v.  Smith,  2  Bingham,  158,  Best,  C.  J.,  expresses  much  the 
same  thought.  He  says :  "  The  maxim  of  respondeat  superior  is  bot- 
tomed on  the  principle  that  he  who  expects  to  derive  advantage  from 
an  act  which  is  done  by  another  for  him  must  answer  for  any  in  jury 
which  a  third  person  may  sustain  from  it/' 

'It  is  possible  that  the  master's  exemption  from  liability  to  his  ser- 
vant for  the  acts  of  a  fellow-servant  is  based  upon  a  modification  of 
this  thought.  The  work  on  which  the  fellow-servant  is  engaged  is  for 
the  joint  benefit  of  both  master  and  servant — the  master  obtmining  his 
profits,  the  servant  employment  and  wages  therefor. 


AFFIRMATIVE  OBLIGATIONS  IN  THE  LAW  OF  TORT.      239 

3d.  "  When  the  corporation  holds  and  deals  with  property 
not  for  the  use  of  the  public,  but  for  its  own  benefit,  as  by 
receiving  rent."  **  The  distinction  between  acts  done  by  a  city 
in  discharge  of  its  public  duty  and  acts  done  for  its  private 
advantage  has  been  pointed  out  by  Nelson,  C.  J.,*  Strong,  J.,* 
and  Cockbum,  C.  J."  * 

4th.  When  it  obtains  at  its  own  request  exceptional  powers 
by  its  special  charter.  There  "  the  duty  is  imposed  in  consid- 
eraticMi  of  the  benefit  received  by  the  corporation."  • 

In  Robbins  v.  Jones,  15  C.  B.  N.  S.  221,  the  opinion  prepared 
by  Willis,  J.,  and  delivered  by  Erie,  C.  J.,  contains  an  emphatic 
declaration  that  the  duty  of  repair  of  a  highway  or  structure 
therein  is  upon  those  who  derive  the  benefit  from  its  existence. 
"  A  bridge  made  by  a  private  individual  at  an  antient  ford,  if 
useful  to  the  public,  is  to  be  repaired  by  them"  (page  240). 
**  The  flagging  and  grating  was  not  used  or  worn  out  by  the 
owner  of  the  houses  otherwise  than  as  one  of  the  public"  (page 
241) — it  is  not  the  quantum  of  use,  but  whether  the  use  be  for  a 
private  purpose  or  in  the  exercise  of  a  public  right  which  deter- 
mined his  duty  to  repair.  A  ruinous  cellar  door  is  different,  **  it 
is  worn  out  by  use  for  the  benefit  of  the  occupier  of  the  cellar 
to  which  it  is  the  door."  So  too  "  where  an  easement  is  granted 
— the  grantee  and  not  the  grantor  is  to  maintain  and  repair  the 
subject  of  the  easement."  The  whole  opinion  shows  how 
basic  of  the  affirmative  obligation  of  repair  is  benefit  from  the 
use  of  the  thing  in  question.^ 

Francis  H.  Bohletr 


'BaiUy  V.  N.  F.,  3  Hill.  539. 

*  Saving  Fund  v.  Philadelphia,  31  Pa.  189. 

*  Scott  V.  Manchester,  2  H.  and  N.  210. 

*  See  also  Davis  v.  Plank  Road,  27  Vt.  602 ;  Improvement  Co.  v. 
Rhoads,  383,  and  contrasted  to  the  latter  case.  Painter  v.  Pittsburgh, 
46  Pa.  213. 

'Many  further  instances  might  be  given  to  the  same  effect  if  space 
permitted. 

(To  be  continued.) 


THE  TRANSFER  OF  INTERESTS  IN  ASSOCIA- 
TIONS. 

SECOND  PAPER.* 

Let  it  be  supposed  that  A  has  purchased  from  B  inno- 
cently and  for  value  a  certificate  which  affirms  that  B  is  the 
registered  owner  of  the  number  of  shares  of  stock  therein 
specified.  Let  it  be  further  supposed  that  this  certificate 
has  been  improvidently  issued  by  'the  corporation  and  that 
B  is  not  in  fact  the  owner.'  The  question  is,  what  are  the 
rights  of  A  against  the  corporation?  It  is  assumed  that  A 
purchased  upon  the  faith  of  the  formal  representation  by 
the  corporation  of  B's  ownership  of  the  shares,  as  distin- 
guished from  the  case  in  which  A  is  deceived  into  buying 
from  a  thief  or  from  the  forger  of  a  power  of  attorney,  a 
certificate  which  truthfully  certifies  to  the  ownership  of 
the  person  whose  name  it  bears  and  afterwards  effects  a 


*The  former  paper  appeared  in  American  Law  RicisTn,  vol.  Hi, 
page  737*  The  transfer  of  a  partner's  interest  was  there  considered  and 
the  discussion  of  the  transfer  of  shares  made  transferable  by  statute  was 
begun.  It  was  suggested  that  a  transferable  share  in  the  common  stock 
is  property  of  sudi  a  kind  that  legal  title  to  it  passes  only  by  transfer 
upon  the  books  of  the  company.  Delivery  of  the  certificate,  with  an 
assignment  and  power  of  attorney  duly  executed,  confer  upon  the 
holder  an  equitable  right  to  effectuate  a  transfer  and,  upon  surrender 
of  the  old  certificate,  to  compel  the  issue  of  a  new  certificate  to  him. 
As  the  certificate  is  evidence  of  ownership  of  property,  it  is  not  regarded 
as  a  neffotiable  instrument  By  putting  it  within  the  power  of  the 
holder  of  the  certificate  to  induce  belief  that  he  has  a  right  to  the  shares, 
the  registered  owner  may  estop  himself  from  setting  up  the  legal  title. 
In  the  present  paper  it  is  proposed  to  discuss  the  liability  of  the  corpora- 
tion for  falsely  or  mistakenly  certifying  that  the  ^son  named  in  the 
certificate  is  the  owner  of  a  share  and  also  its  liability  in  case  transfer 
is  permitted  without  the  surrender  of  the  old  certificate. 

'The  corporation  may  have  been  led  to  issue  such  a  certificate  in  a 
varie^  of  ways.  The  case  may  be  one  in  which  a  forged  transfer  has 
been  brought  in,  as  in  the  cases  discussed  in  the  former  paper.  Or  the 
corporation  may  have  permitted  the  transfer  and  issued  a  new  certificate 
at  the  request  of  one  who  has  in  good  faith  purchased  a  duly  endorsed 
certificate  from  the  person  who  has  stolen  it  n-om  the  owner.  Or,  again, 
the  corporation  may  have  carelessly  issued  the  new  certificate  without 
requiring  the  production  of  the  old  certificate  accompanied  by  a  power 
of  attornqr  to  transfer. 
240 


THE  TRANSFER  OF  INTERESTS  IN  ASSOCIATIONS.      24I 

transfer  into  his  own  name  and  causes  a  new  certificate  to 
be  issued.'  Where  A  gives  value  on  the  faith  of  the  repre- 
sentation by  the  corporation  it  seems  clear  that  the  corpora- 
tion should  be  liable  to  A  and  should  be  compellable  to  issue 
stock  to  him  or  to  respond  in  damages.  The  corporation 
is  estopped  from  disputing  the  facts  upon  which  A  relied.^ 
Wherever  specific  relief  can  be  given,  the  plaintiff  should 
seem  to  be  entitled  to  it.*  It  often  happens,  however,  that 
specific  performance  is  impossible  because  the  full  amount 
of  authorized  stock  is  outstanding,  in  which  case  the  plain- 
tiff can  obtain  nothing  but  damages.* 

X  was  the  registered  owner  of  stock  in  the  B  company. 
Y,  X's  clerk,  instructed  a  broker  to  sell  X's  stock.  C,  D, 
and  E  became  the  ultimate  purchasers  and  gave  the  names 
of  F  and  G  as  the  names  of  the  transferees.  Y  forged  the 
transfer  to  F  and  G.  Upon  presentation  of  the  transfer  the 
company  sent  a  written  notice  to  X  which  Y  intercepted. 
Receiving  no  answer  from  X,  the  company  permitted  the 
transfer,  but  before  a  new  certificate  was  issued  to  F  and 
G,  F  and  G  executed  a  further  transfer  to  A  of  a  number 
of  shares  which  included  those  supposed  to  have  been 
bought  from  X  and  others  in  addition.  This  transfer  to  A 
was  duly  registered  and  the  company  issued  a  certificate 
certifying  that  A  was  the  registered  holder  of  the  stock.  F 
and  G  were  merely  the  nominees  of  C,  D,  and  E,  and  A 
accepted  the  stock  as  trustee  for  C,  D,  and  E,  subject 
to  any  lien  or  claim  which  a  certain  bank  might  have  thereon. 
Subsequently  the  forgery  of  X's  name  was  discovered,  and 
X  claimed  to  be  the  proprietor  of  the  stock.    The  indebted- 


'  Sec  citation  from  the  opinion  of  Mr.  Justice  Gray  in  Moores  v. 
Citizens*  Natl  Bank  (iii  U.  S.  156,  1883),  paRc  242  infra,  note. 

^Dewing  v.  Perdicaries,  96  U.  S.  193  (1877),  is  a  decision  perhaps  not 
in  harmony  with  this  view.  For  a  criticism  of  this  case,  see  "The 
Compulsory  Duplication  of  Stock  Certificates,"  by  E.  A.  Harriman, 
American  Law  Register,  vol.  xxxvi,  N.  S.,  page  83.  The  decision  is 
probably  attributable  to  the  fact  that  the  certificates  relied  upon  by  in- 
nocent purchasers  were  issued  by  the  corporation  under  the  compulsion 
of  a  confiscation  act  passed  by  the  Confederacy.  See  Cook  on  Corps. 
(Sth  ed.),  !  371. 

^Barkinshaw  v.  Nicolls,  3  A.  C  1004  (1878). 

•/h  re  Bahia.  etc.,  Ry.  Co.,  L.  R.  3  Q.  B.  584  (1868)  ;  New  York, 
N.  H.  and  H.  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  30  (1865). 
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ness  to  the  bank  was  paid  off,  so  that  A's  position  was  that 
of  tnistee  for  C,  D,  and  E.  A,  C,  D,  and  E  brought  one 
action  against  the  B  company  for  having  made  wrongful 
representations  respecting  the  ownership  of  the  stock  and 
another  action  for  indemnity.  Lindley,  J.,  gave  judgment 
for  the  plaintiffs,  but  on  appeal  the  judgment  was  reversed 
on  the  ground  that  the  defendant  had  made  no  representa- 
tions upon  the  faith  of  which  the  plaintiffs  had  acted.  Lord 
Bramwell  used  the  following  language :  ''  C,  D,  and  E 
sent  to  the  company  a  document  purporting  to  be  transferred 
from  X,  and  in  effect  demanded  to  be  registered  as  trans- 
ferees of  the  stock;  to  this  demand  the  company  assented. 
How  can  these  facts  constitute  an  estoppel  against  the 
company?  .  .  .  The  company  have  made  no  untrue  repre- 
sentation :  they  issued  certificates  to  C,  D,  and  E,  but  this 
they  were  induced  to  do  by  the  conduct  of  that  firm."  In 
re  Bahia,  etc.,  Ry,  Co.  (supra)  was  distinguished  from  the 
case  before  the  court  on  the  ground  that  in  that  case  the 
company's  representation  in  the  certificate  had  been  the  in- 
ducement to  the  plaintiffs'  action.'' 

^Simm  V.  Angio-American  Telegraph  Co.,  5  Q.  B.  D.  188  (iS/p). 
Lord  Justice  Lindley  appears  to  have  been  misled  by  the  introduction 
into  the  controversy  of  the  rights  of  the  bank  under  the  terms  of  A's 
trust.  The  bank  undoubtedly  relied  upon  the  company's  representation 
that  A  was  the  owner  of  the  stock  and  had  made  advances  accordingly. 
If  at  the  time  the  actions  were  brought  the  bank's  debt  had  remained 
unpaid,  A  would  have  been  entitled  to  recover  as  trustee  for  the  bank. 
The  indebtedness  to  the  bank  having  been  discharged,  however,  A  was 
merely  a  dry  trustee  for  C,  D,  and  £,  who  had  not  been  misled  by  the 
company's  affirmation  that  A  was  the  owner  of  the  stock.  On  the  con- 
trary, they  had  themselves  unintentionally  misled  the  corporation  by 
bringing  in  the  forged  transfer  with  which  they  had  previously  been 
deceived  by  Y. 

In  Moores  v.  Citizen^  Nafl  Bank  (in  U.  S.  156,  1883)  Mr.  Justice 
Gray  used  the  following  language : 

'*  When  a  corporation,  upon  the  delivery  to  it  of  a  certificate  of 
stock  with  a  forged  power  of  attorney  purporting  to  be  executed  by 
the  rightful  owner,  issues  a  new  certificate  to  the  present  holder,  who 
sells  it  in  the  market  to  one  who  pays  value  for  it,  with  no  knowledge  or 
notice  of  the  forgery,  the  corporation  is  doubtless  not  relieved  from  its 
obligation  to  the  original  owner,  but  must  still  recognize  him  as  a 
stockholder,  because  he  cannot  be  deprived  of  his  property  without  any 
consent  or  negligence  of  his.  Railway  Co.  v.  Taylor,  8  H.  L.  Cas.  751 ; 
Bank  V.  Lanier,  11  Wall,  369;  Telegraph  Co.  v.  Davenport,  97  U.  S. 
369;  Pratt  v.  Copper  Co.,  123  Mass.  no;  Pratt  v.  Railroad  Co.,  126 
Mass.  443.  And  the  corporation  is  obliged,  if  not  to  recognize  the  last 
purchaser  as  a  stockholder  also,  at  least  to  respond  to  him  in  damages 
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A  situation  may  arise  in  which  A  purchases  upon  the 
faith  of  the  company's  certificate  that  X  is  the  owner  of 
the  stock  although  A  has  knowledge  of  facts  which  make 
X's  title  doubtful.  If  these  facts  are  not  known  to  the 
company,  it  should  seem  that  A  cannot  enforce  liability 
against  the  company.  On  the  other  hand,  if  the  facts 
known  to  A  were  also  known  to  the  company  at  the 
time  the  certificate  was  issued  in  X's  name,  A  is  regarded 
as  having  a  right  to  believe  that  the  company  had  deliber- 
ately recognized  X's  title  and  had  assumed  liability  to  him 
and  his  transferees  after  a  full  investigation  of  the  subject.* 

Let  attention  now  be  directed  to  the  case  in  which  a  new 


for  the  value  of  the  stock,  because  he  has  taken  it  for  value  without 
notice  of  any  defect,  and  on  the  faith  of  the  new  certificate  issued  by 
the  corporation.  In  re  Bahia  and  S.  F.  Ry.,  L.  R.  3  Q.  B.  584.  Whether, 
before  the  last  sale  has  taken  place,  the  corporation  is  liable  to  the 
holder  of  the  new  certificate,  is  a  question  upon  which  there  appears  to 
have  been  a  difference  of  opinion  in  England.  According  to  the  de- 
cision of  Lord  Northington  in  Ashby  v.  Blackwell,  2  Eden,  299,  Amb. 
503,  it  would  seem  that  the  corporation  would  be  liable.  According  to 
the  decisions  of  Sir  Joseph  Jekyll  in  HUyard  v.  South  Sea  Co.,  2  P. 
Wms.  76,  and  of  the  court  of  appeal  in  Simm  v.  Telegraph  Co.,  5  Q.  B. 
Div.  188,  it  would  seem  that  it  would  not,  because  the  holder  of  the 
new  certificate  takes  it,  not  on  the  faith  of  that  or  any  other  certificate 
of  the  corporation,  but  on  the  faith  of  the  forged  power  of  attorney. 
However  that  may  be,  it  is  clear  that  the  corporation  is  not  liable  to 
anyone  taking  with  notice  of  the  forgery  in  the  transfer,  or  of  any 
other  fact  tending  to  show  that  the  new  certificate  has  been  irregularly 
issued,  unless  the  corporation  has  ratified,  or  received,  some  benefit 
from  the  transaction. 

"  In  Hart  v.  Mining  Co.,  L.  R.  5  Exch.  iii,  the  plaintiff,  a  bona  fide 
purchaser  of  the  shares,  had  paid  assessments  thereon  to  the  company 
upon  the  faith  pf  the  certificate  issued  by  it  to  him  after  his  purchase. 
In  Barwick  v.  Bank,  L.  R.  2  Exch.  259,  and  in  Mackay  v.  Bank,  L.  R. 
5  P.  C.  394,  the  bank  had  derived  a  benefit  from  the  fraud  of  its  agent, 
and  was  held  liable  upon  that  ground.  The  decision  in  Swift  v.  Win- 
terbotham,  L.  R.  8  Q.  B.  244,  that  a  bank  was  liable  upon  its  official 
manager's  representation  to  one  of  its  customers  that  the  credit  of  a 
certain  person  was  good,  was  reversed  in  the  Exchequer  Chamber. 
Swift  V.  Jewsbury,  L.  R.  9  Q.  B.  301.  The  decision  in  the  Exchequer 
Giamber  in  Queen  v.  Shropshire  Union  Railways  and  Canal  Co.,  L.  R. 
8  Q.  B.  420,  that  a  railway  company  owning  shares  of  its  own  stock, 
the  legal  title  of  which  was  registered  in  the  name  of  one  of  its  directors 
as  trustee  for  the  corporation,  should  transfer  them  to  a  person  who, 
believing  the  director  to  be  the  absolute  owner  of  the  shares,  had  lent 
him  money  on  the  deposit  of  the  certificate  as  security,  was  contrary  to 
the  judgment  of  the  court  of  Queen's  Bench,  and  was  reversed  in  the 
House  of  Lords.  L.  R.  7  H.  L.  496."  For  a  statement  of  the  case 
which  Mr.  Justice  Gray  was  deciding,  see  page  247,  infra. 

*  Mandlebaum  v.  North  American  Mining  Co.,  4  Mich.  465  (1857). 
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certificate  is  issued  by  the  corporation  without  requiring 
the  production  and  surrender  of  the  old  certificate.  In 
such  a  case  the  new  certificate  may  be  issued  after  there  has 
been  an  actual  transfer  upon  the  books  or  it  may  be  issued 
without  any  such  transfer.  If  A,  the  registered  owner, 
persuades  tfie  corporation  to  permit  him  to  transfer  his 
shares  to  B  without  the  production  or  surrender  of  the  old 
certificate,  a  new  certificate  will  be  issued  to  B  upon  the 
face  of  which  it  is  represented  (and  in  that  event  truly 
represented)  that  B  is  the  owner  of  the  shares.  It  may 
happen,  however,  either  that  the  old  certificate  properly  en- 
dorsed is  outstanding  in  the  hands  either  of  a  vendee  or 
pledgee  to  whom  A  has  delivered  it  for  value,  or  it  may 
happen  that  after  the  issue  of  the  new  certificate  to  B,  A 
may  sell  or  pledge  the  old  certificate  to  one  who  gives 
value  in  ignorance  of  the  transfer  of  the  share.  In  all 
these  situations  it  may  happen  that  A  is  a  stockholder  who 
occupies  no  official  position  in  the  corporation,  or  it  may 
happen  that  A  is  himself  an  officer  or  transfer  agent. 

In  such  cases  as  those  just  suggested  various  problems 
must  receive  consideration.  In  the  first  place,  it  must  be 
determined  whether  or  not  the  legal  title  to  the  shares  has 
passed  in  virtue  of  the  transfer  on  the  books  to  B,  not- 
withstanding the  failure  to  produce  and  surrender  the  old 
certificate.  If  the  legal  title  does  not  pass  by  such  transfer, 
then  it  is  either  still  in  A  (absolutely  or  subject  to  a  pledge) 
or  in  A's  vendee  in  virtue  of  the  delivery  of  the  endorsed 
certificate  to  the  latter.  Upon  this  view  of  the  case  the 
vendee  or  pledgee  could  upon  surrender  of  the  old  cer- 
tificate compel  the  corporation  to  transfer  the  share  to  him 
and  issue  a  new  certificate.  It  would  follow  that  the 
loss  resulting  from  A's  fraud  would  fall  upon  B,  since 
B  has  acquired  no  title  to  the  stock  and  has  taken  no 
action  in  reliance  upon  any  representation  made  by  the 
corporation  and  therefore  has  no  rights  against  it.  Dis- 
carding the  view  that  the  legal  title  is  either  in  A  or 
his  vendee  or  pledgee,  it  will  follow  that  the  title  by  A's 
transfer  has  passed  to  B,  who  has  now  become  the  legal 
owner  of  the  shares.     Two  questions  then  immediately 
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present  themselves  for  decision:  first,  whether  B  by  ac- 
cepting the  transfer  without  insisting  upon  the  prodiK- 
tion  and  surrender  i)f  the  old  certificate  is  put  upon  his 
inquiry  respecting  its  whereabouts  and  is  thus  subjected  to 
an  equity  in  favor  of  A's  vendee  or  pledgee ;  and,  second, 
if  B  is  not  subject  to  such  an  equity,  does  the  corporation 
owe  a  duty  to  those  who  may  be  the  holders  of  the  old 
certificate  for  value  to  make  no  transfer  of  the  shares  which 
it  represents  without  requiring  its  production  and  surrender, 
for  breach  of  which  duty  it  may  be  held  answerable  in 
damages? 

B  was  the  president,  director,  and  transfer  agent  of  the 
New  York,  New  Haven,  and  Hartford  Railroad  Company. 
For  a  period  of  more  than  seven  years  he  was  permitted  by 
the  directors  to  have  sole  charge  of  the  company's  New 
York  transfer  office.  During  that  time  he  fraudulently 
over-issued  stock  and  committed  various  frauds.  In  the 
course  of  B's  dealings,  B  and  his  partner  became  the  rois- 
tered owners  of  certain  shares  of  valid  stock  in  the  corpora- 
tion for  which  certificates  were  regularly  issued  to  them. 
These  certificates,  properly  endorsed,  were  pledged  by  B 
with  persons  who  in  good  faith  advanced  money  upon  them. 
Thereafter  B,  without  the  knowledge  of  the  pledgees,  trans- 
ferred the  shares  upon  the  company's  books  to  S  and  others 
who  were  purchasers  in  good  faith.  The  outstanding  cer- 
tificates were  not  surrendered  or  accounted  for.  Subse- 
quently the  pledgees  presented  their  certificates  at  the  trans- 
fer office,  offered  to  surrender  them,  and  requested  permission 
to  transfer  the  shares  which  they  represented.  Permission 
to  transfer  was  refused.  In  an  equitable  proceeding  insti- 
tuted by  the  company  against  large  numbers  of  persons 
affected  in  various  ways  by  B's  fraud  it  was  determined 
that  the  legal  title  had  passed  by  the  transfer  on  the  books 
to  B  and  the  other  purchasers;  that  B's  title  was  not  sub- 
ject to  any  equity  in  favor  of  S,  since  B  has  **  a  right  to 
presume  that  no  certificate  has  issued,  or  if  one  has,  that 
his  vendor  has  duly  surrendered  it  for  cancellation;"  and 
that  the  corporation  was  liable  to  S  for  breach  of  its  duty 
to  insist  upon  the  surrender  of  the  old  certificate  before 
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making  the  transfer  and  permitting  the  new  certificate  to 
issue.  To  the  objection  that  A  in  permitting  the  transfer 
acted  in  excess  of  his  powers  the  court  replied,  first,  that  the 
non-performance  of  die  duty  to  insist  upon  production  of 
the  old  certificate  charged  the  principal;  second,  that  as 
between  two  innocent  persons  he  must  suffer  who  has 
trusted  the  fraudulent  agent ;  and,  third,  that  the  company, 
by  insisting  upon  the  transfer  as  effective  to  the  extent  of 
cutting  off  S's  equitable  title,  were  ratifying  the  act  of  the 
agent,  which  therefore  they  could  not  affirm  in  part  and 
disaffirm  as  to  the  residue.* 

In  the  celebrated  case  just  summarized  it  will  be  perceived 
that  the  questions  now  under  discussion  were  considered 
with  reference  to  the  claim  of  the  pledgee  to  be  indemnified 
by  the  corporation  against  loss  sustained  through  the  trans- 
fer of  the  shares  to  a  purchaser  for  value.  Involved  in  the 
decision  was  the  view  that  the  purchaser  was  not  at  fault  in 
accepting  the  transfer  without  requiring  the  production  of 
the  old  certificate.  If  the  facts  be  varied  by  assuming  that 
B,  the  fraudulent  officer,  were  to  issue  a  false  certificate  to 
the  purchaser  without  making  any  transfer  upon  the  books, 
the  question  would  arise  whether  the  purchaser  or  pledgee 
who  has  advanced  money  on  the  faith  of  the  new  certificate 
could  recover  damages  from  the  corporation  for  the  mis- 
representation. If  in  the  Schuyler  case  the  purchaser  who 
acquired  the  legal  title  by  transfer  acquired  it  free  from 
any  equity  in  favor  of  the  holder  of  the  old  certificate,  it 
must  have  been  because  the  non-production  of  the  old 
certificate  was  a  circumstance  immaterial  to  the  purchaser's 
rights.  If,  then,  it  be  conceded  that  the  corporation  cannot 
with  legal  propriety  permit  a  transfer  and  issue  a  new  cer- 
tificate without  calling  in  the  old  certificate,  it  will  follow 
that,  where  a  new  certificate  is  fraudulently  issued  without 
any  precedent  transfer,  one  who  advances  money  on  the 
faith  of  the  fraudulent  certificate  is  himself  guilty  of  no 
omission  of  duty  and  may  hold  the  corporation  liable  for 


*Niw  York,  New  Haven  and  Hartford  R.  R,  Co.  v.  Schuyler,  34 
N.  Y.  30  (i86s). 
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his  loss.  Upon  such  a  case  of  facts,  however,  it  has  been 
held  by  the  Supreme  Court  of  the  United  States  *•  that  one 
who  lent  money  to  the  fraudulent  officer  upon  the  faith  of 
a  new  certificate  issued  in  the  name  of  the  lender  and  pur- 
porting to  represent  stock  transferred  on  the  books  by  the 
officer  to  the  lender,  though  no  transfer  was  in  fact  made, 
was  to  be  regarded  as  '"  having  distinct  notice  that  the  sur- 
render and  transfer  of  the  former  certificate  were  prere- 
quisites to  the  lawful  issue  of  the  new  one,  and  having 
accepted  a  certificate  that  she  owned  stock  without  taking 
any  steps  to  assure  herself  that  the  legal  prerequisites  to  the 
validity  of  her  certificate,  which  were  to  be  fulfilled  by  the 
former  owner  and  not  by  the  bank,  had  been  complied  with, 
she  does  not,  as  against  the  bank,  stand  in  the  position  of 
one  who  receives  a  certificate  of  stock  from  the  proper 
officers  without  notice  of  any  facts  impairing  its  validity." 
In  so  deciding  the  court  declared  that  the  Schuyler  case  was 
distinguishable  from  the  case  at  the  bar.  The  two  points 
of  distinction  mentioned  are  these:  first,  that  the  directors 
had  been  negligent  in  not  making  any  examination  of  the 
books  or  of  the  conduct  of  the  transfer  office ;  second,  that 
none  of  the  purchasers  of  false  certificates  had  any  means 
of  knowing  that  they  were  not  such  as  the  fraudulent  officer 
was  authorized  to  issue.  As  to  the  second  point,  it  is  to  be 
observed  that  the  purchasers  of  valid  shares  transferred 
without  production  of  the  old  certificates  were  in  a  position 
scarcely  distinguishable  from  the  position  of  one  who  ad- 
vanced money  on  the  faith  of  a  new  certificate  fraudulently 
issued  without  any  preceding  transfer.  Again,  if  the  pur- 
chaser or  pledgee  is  in  default  for  not  requiring  the  pro- 
duction of  the  old  certificate  and  cannot  recover  for  that 
reason,  it  should  seem  to  be  immaterial  whether  the  first 
ground  of  distinction  stated  by  the  court  is  or  is  not  present 
— because  to  increase  the  degree  of  n^ligence  of  the  cor- 
porate officers  does  not  better  the  position  of  the  plaintiff, 
who  is  said  to  be  disentitled  to  recover  because  he  is  himself 
in  default.    It  is  submitted  that  if  the  two  decisions  are  in 


^ Moores  v.  Ciiisens'  National  Bank  of  Piqua,  iii  U.  S.  156  (1883). 
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conflict,  the  advantage  of  position  rests  with  the  New  York 
court.  A  reading  of  the  facts  of  M cores  y.  Citizens^ 
National  Bank  will  satisfy  most  people  that  the  decision 
worked  actual  injustice.  It  is  interesting  to  note  ^t  Mr. 
Justice  Bradley  dissented. 

In  Fifth  Avenue  Bank  of  New  York  v.  Forty-second 
Street  and  Grand  Street  Ferry  Railroad  Co.^^  the  individual 
who  was  secretary,  treasurer,  and  transfer  agent  of  a  cor- 
poration issued  a  fraudulent  certificate  bearing  his  own 
signature  and  a  forgery  of  the  president's  name  purporting 
to  certify  that  X,  who  was  the  transfer  agent's  partner  and 
privy  to  the  fraud,  was  the  owner  of  the  shares  specified  in 
the  certificate.  X  applied  to  A  for  a  loan  on  the  security 
of  the  certificate  properly  endorsed,  and  A,  not  knowing  of 
the  relation  between  X  and  the  transfer  agent,  sent  a  repre- 
sentative to  the  office  of  the  corporation  to  inquire  whether 
X  was  in  fact  a  stockholder  and  whether  the  certificate  was 
in  order.  The  representative  happened  to  make  his  inquiry 
of  the  transfer  agent  himself,  who  assured  him  that  all  was 
as  represented.  The  loan  was  made  and  the  collateral  was 
subsequently  sold  by  X's  direction.  Transfer  to  the  pur- 
chasers was,  however,  refused;  A  refunded  the  purchase 
money,  took  an  assignment  of  the  purchasers'  rights,  and 
sued  the  corporation  for  damages.  Judgment  on  a  verdict 
in  favor  of  A  was  affirmed.  The  court  cited  the  Schuyler 
case  with  approval  and  added,  "  We  cannot  see  how  forgery 
of  the  name  of  the  president  can  relieve  the  defendant  from 
liability  for  the  fraudulent  acts  of  its  secretary,  treasurer, 
and  transfer  agent."  It  will  be  perceived  in  this  case  that 
the  position  of  the  pledgee  of  the  fraudulent  certificate  is 
different  from  that  of  the  plaintiff  in  the  case  of  Moores  v. 
Citizens*  National  Bank  (supra)  in  two  particulars :  first, 
because  the  certificate  was  not  issued  in  the  name  of  the 
pledgee,  and,  second,  because  the  pledgee  did  endeavor  to 
ascertain  from  the  corporation  whether  or  not  the  trans- 
action was  r^ular.  In  the  Schuyler  case  the  r^stered 
owner  transferred  the  shares  to  the  purchaser,  the  title 


137N.  Y.  231  (1893). 
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passed,  and  the  corporation  was  held  liable  to  the  holder 
of  the  old  certificate  for  permitting  the  transfer  without 
requiring  the  production  of  the  certificate.  In  the  Moores 
case  there  was  no  transfer,  but  there  was  the  fraudulent 
issue  of  a  false  certificate  to  a  lender  who  was  held  to  have 
no  right  against  the  corporation  l)ecause  he  should  have 
been  put  upon  his  guard  by  the  non-production  of  the  old 
certificate.  The  distinction  between  both  these  cases  and 
the  Fifth  Avenue  Bank  case  has  just  been  stated. 

If  the  corporation  is  liable  to  the  certificate-holder  when 
the  owner  is  permitted  to  make  a  transfer  without  surrender 
of  the  old  certificate,  it  should  follow  that  the  corporation 
would  likewise  be  liable  where  transfer  is  permitted  at  the 
instance  of  one  who  has  attached  the  stock  standing  in  the 
name  of  the  registered  holder  and  has  bought  in  his  legal 
title  at  a  judicial  sale. 

S  was  the  owner  of  shares  in  a  national  bank.  He 
assigned  the  certificates  to  H  accompanied  by  a  signed  power 
of  attorney.  H  demanded  a  transfer  but  was  refused.  The 
bank  sued  S.  attached  the  stock  standing  in  his  name,  caused 
it  to  be  sold,  and  it  was  purchased  by  R.  H  then  sold 
his  certificates  to  A.  While  H  held  them,  dividends  were 
declared  by  the  bank,  but  that  proportion  of  the  dividends 
applicable  to  the  shares  represented  by  H's  certificates  was 
not  paid  to  him.  After  A  acquired  the  certificates,  further 
dividends  were  declared,  and  A,  without  demanding  trans- 
fer, sued  the  bank  for  the  sum  to  which  he  would  have 
been  entitled  had  a  transfer  been  made.  A  was  permitted 
to  recover.  The  court  was  of  opinion  that  S's  assignment 
of  the  certificates  to  H  had  transferred  the  **  entire  legal 
and  equitable  title"  to  H  and  that  this  title  had  passed  to 
A.  The  stock  was  therefore  A's  stock  and  he  was  not  bound 
to  demand  a  transfer,  in  view  of  the  fact  that  the  demand 
of  his  vendor.  H,  had  l)een  met  with  refusal.  *'  It  is  further 
argued,"  said  the  court,  **  that  plaintiff's  remedy  was  an 
action  in  equity  to  compel  a  transfer  on  the  books,  or  an 
action  against  the  bank  for  its  wrong  and  to  recover  the 
damages  suffered.  That  such  remedies  exist  does  not  alter 
plaintiff's  right  to  pursue  tliat  which  he  has  chosen.     Each 
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of  those  remedies  would  inevitably  stand  upon  H's  owner- 
ship. To  compel  the  bank  to  register  is  to  concede  the 
validity  of  the  transfer  and  found  a  right  upon  it,  and 
damages  could  only  be  awarded  to  the  extent  of  the  stock 
and  dividends  on  the  same  theory.  And  if,  as  we  have  said, 
H  became  the  absolute  owner  as  between  himself  and  the 
bank,  he  must  be  awarded  the  right  of  an  owner,  whatever 
other  remedies  exist.""  The  court  in  this  case  seems  to 
assume  that  its  decision  cannot  be  justified  except  upon  the 
theory  that  the  delivery  of  the  certificates  passed  title  to  the 
stock.  It  is  submitted  that  this  assumption  is  unwarranted. 
When  the  bank  attached  S's  stock  the  attachment  bound 
nothing  except  what  S  had.  S  had  the  legal  title  to  the 
shares  because  they  still  stood  in  his  name,  but  he  had  sub- 
jected that  title  to  an  equity  in  favor  of  H,  who  had  given 
value  for  the  certificates  and  had  acquired  a  right  against 
the  corporation  to  compel  a  transfer  of  the  shares  to  him 
upon  surrender  of  the  old  certificate.  The  corporation  owed 
H  a  duty  which  it  broke  when  the  stock  was  sold.  H, 
having  demanded  transfer,  might  have  compelled  an  issue 
of  new  shares  to  himself  or  he  might  have  sued  for  dam- 
ages." Had  he  sued  for  damages,  his  right  would  have 
been  to  recover  the  value  of  the  stock,  which  would,  of 
course,  include  and  exceed  the  amount  of  the  dividends 
declared  upon  it.  In  the  case  under  discussion,  therefore, 
A  was  clearly  entitled  to  recover  the  stun  which  was  awarded 
to  him.^^    The  decision  that  no  new  demand  need  be  made 


"^Robinson  v.  National  Bank  of  New  Beme,  95  N.  Y.  637  (1884). 

*  Strictly  speaking,  since  his  rif^ht  was  an  suitable  right,  his  remedy 
should  have  been  sought  in  equity.  There  is  a  widespread  tendency, 
however,  to  allow  the  certificate-holder  to  maintain  an  action  at  law  for 
damages  when  there  has. been  a  wrongful  refusal  to  permit  a  transfer. 
See,  for  example,  London,  Paris,  and  American  Bank  v.  Aronstein,  117 
F.  601  (190a). 

''In  Telford  Turnpike  Co,  v.  Gerhab  (13  Atl.  Rep.  90,  1888)  the 
certificate-holder  was  regarded  as  entitled  to  recover  only  the  actual 
damage  resulting  from  refusal  to  permit  transfer  and  not  to  recover 
the  value  of  the  stock.  This  result  was  reached  upon  the  theory  that 
title  was  in  the  certificate-holder  and  not  in  the  transferee.  Even  on 
this  view,  the  refusal  to  transfer  was  a  conversion.  It  is  submitted, 
however,  that  the  certificate-holder  had  no  legal  title  and  that  his  right 
against  the  corporation  arose  out  of  the  breach  of  its  duty  to  require 
surrender  of  the  old  certificate. 
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by  him  certainly  has  common-sense  to  commend  it  The 
real  difficulty  in  the  case  would  arise  if  A,  after  recovering 
his  dividend  claim,  were  then  to  assert  his  right  to  have 
shares  issued  to  him  or  to  recover  damages  for  their  full 
value.  On  the  theory  on  which  the  case  was  decided  he 
would  seem  to  have  the  right  to  do  this.  On  the  theory 
that  he  had  never  acquireil  a  legal  title,  his  prc^r  course 
would  not  be  to  sue  for  a  dividend  but  to  seek  in  the  first 
instance  to  compel  an  issue  of  stock  or  the  payment  of  full 
damages.^* 

In  the  cases  hitherto  discussed  there  has  been  a  collision 
of  equities  between  the  holder  for  value  of  the  old  certificate 
and  one  who  has  purchased  the  new  certificate.  Let  a  case 
now  be  supposed  in  which  a  trustee  causes  stock  constituting 
a  part  of  the  trust  estate  to  be  registered  in  his  own  name. 
The  beneficiary  knows  nothing  of  the  registration.  The 
corporation  supposes  the  trustee  to  be  the  absolute  owner, 
and  this  belief  is  shared  by  A,  to  whom  the  trustee  sells 
the  certificate.  The  trustee  converts  the  proceeds.  No 
transfer  is  made  upon  the  books.  What  are  the  relative 
rights  of  A  and  the  beneficiary  ?  In  McNeil  v.  Bank  *•  the 
legal  owner  was  regarded  as  having  given  to  his  broker  an 
opportunity  to  deceive  the  innocent  purchaser  by  placing  in 
the  broker's  hands  a  certificate  and  an  assignment  duly  en- 
dorsed. In  the  case  now  under  discussion  it  cannot  be  said 
that  the  beneficiary  has  been  derelict  in  not  investigating 
the  condition  of  the  registry.     If  not,  how  can  an  estoppel 


"It  has  been  decided  that  where  the  assignee  of  a  certificate  notifies 
the  corporation  after  a  dividend  has  been  declared  but  before  it  is  paid, 
he  is  entitled  to  the  dividend  and  may  sue  the  corporation  for  it 
although  there  has  been  no  transfer.  Timberlake  v.  Shipper^  Com- 
press Co.,  72  Miss.  323  (1895).  It  will  be  perceived,  however,  that 
such  a  case  as  this  presents  a  different  problem  from  that  under  dis- 
cussion. In  the  Mississippi  case  the  corporation  had  not  disputed  the 
nght  of  the  holder  of  the  certificate  to  be  registered  as  a  shareholder. 
The  only  question  was  whether  the  corporation  might  safely  rely  upon 
the  rule  which  requires  it  to  pay  dividends  to  the  registered  owner  of 
the  shares,  or  whether  it  was  bound  by  a  notice  that  the  registered 
owner  had  assigned  his  rights  so  that  it  became  liable  to  pay  to  the 
assignee.  The  decision  is  of  doubtful  soundness,  however.  There 
should  be  as  little  relaxation  as  possible  of  the  rule  which  protects  the 
corporation  if  it  pays  dividends  to  the  registered  stockholder. 

"•46  N.  Y.  325  (1871).    See  American  Law  Register,  vol.  lii,  749. 
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be  alleged  against  him?  If  he  is  not  estopped,  shall  he  be 
permitted  to  assert  his  prior  and  equal  equity  against  the 
equity  of  A?  If  the  view  were  to  be  accepted  that  the  legal 
title  passed  to  A  when  he  purchased  the  certificate,  then  the 
beneficiary  could  not  compel  a  surrender  of  the  certificate 
nor  could  he  prevent  A  from  causing  a  transfer  to  be  made 
to  himself  on  the  company's  books.  On  the  same  theory,  if 
the  company,  upon  discovering  the  fact  of  trusteeship,  were 
to  issue  a  certificate  to  the  beneficiary  without  A's  consent, 
A  could  compel  the  company  to  recognize  his  right  by 
issuing  a  new  certificate  to  him  or  could  treat  the  refusal 
to  transfer  to  him  as  a  conversion.  If,  however,  A  has  no 
legal  title,  is  he  in  a  position  to  complain  in  case  the  cor- 
poration leaves  him  in  possession  of  the  old  certificate  and 
issues  a  new  certificate  to  the  beneficiary,  whose  equity  is 
equal  and  prior? 

The  facts  thus  supposed  to  exist  are  not  dissimilar  to 
those  of  Holbrook  v.  New  Jersey  Zinc  Co.^'^ 

R  was  trustee  under  the  will  of  S.  An  equitable  pro- 
ceeding was  instituted  against  R  in  Maryland  alleging  a 
misapplication  of  trust  funds,  including  certain  shares  of 
stock  in  the  B  company  which  stood  in  R's  individual 
name.^*  A  temporary  injunction  was  granted  and  while  the 
suit  was  pending  R  removed  to  New  York.  R  was  dis- 
missed from  his  trusteeship  in  the  proceeding  above  referred 
to  and  one  P  was  substituted,  and  R  was  directed  to  trans- 
fer to  P  the  stock  standing  in  his  name.  An  action  was 
then  brought  against  R  in  New  York  to  enforce  the  transfer, 
and  the  final  judgment  in  that  action  declared  that  the  shares 
standing  in  R's  name  belonged  to  the  trust  estate  and 
directed  the  B  company  to  issue  new  certificates  to  P,  the 
substituted  trustee,  and  ordered  that  the  certificates  out- 
standing in  the  name  of  R  be  surrendered  for  cancellation. 

"57  N.  Y.  6i6  (1874). 

*'if  the  registration,  and  therefore  the  certificate,  discloses  trustee- 
ship, one  claiming  as  vendee  will  acquire  no  right  if  the  trustee  has  no 
power  of  sale.  Where  the  corporation  has  notice  of  the  trust  it  should 
permit  no  transfer  without  making  inquiry  for  the  cestui  and  for  evi- 
dence of  his  assent  to  the  transfer.  Geyser-Marine  Gold  Min.  Co,  ▼. 
Stark,  106  Fed.  Rep.  558  (1901). 
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The  B  company  issued  new  certificates  to  P  and  cancelled 
the  entries  of  stock  standing  in  the  name  of  R  but  did  so 
without  surrender  of  the  old  certificates.  While  the  Mary- 
land proceeding  was  pending  R  had  executed  blank  powers 
of  attorney  annexed  tc»  the  certificates  for  the  stock  in  ques- 
tion. The  certificates  with  annexed  powers  of  attorney  came 
into  the  possession  of  one  G.  After  the  issue  of  the  new 
certificates  to  P,  but  without  any  notice  of  the  issue,  A 
lent  money  to  G  and  took  the  old  certificates  as  collateral. 
A  as  pledgee  subsequently  attempted  to  sell  them,  but  B's 
president  made  announcements  at  the  sale  such  that  A  was 
compelled  to  bid  in  the  certificates  himself  for  a  nominal 
sum.  He  thereupon  demanded  a  transfer,  which  was  re- 
fused. Judgment  upon  a  verdict  for  A  was  affirmed  upon 
appeal.  The  court  regarded  the  old  certificates  as  a  ''  con- 
tinuing affirmation"  of  R's  absolute  ownership  of  the  shares 
represented  by  the  certificates.  To  the  contention  that  there 
was  no  affirmative  evidence  of  the  delivery  of  these  certifi- 
cates by  R  to  G,  the  answer  was  given  that  as  the  certificates 
were  regular  upon  their  face,  gave  no  notice  of  R's  trustee- 
ship, and  were  accompanied  by  a  power  of  attorney  in  proper 
form,  the  inference  must  be  that  they  were  delivered  in  the 
ordinary  course  of  business  unless  there  was  evidence  to 
the  contrary.  To  the  suggestion  that  under  the  doctrine  of 
lis  pendens  A  was  affected  with  notice  of  R's  trusteeship 
it  was  replied  that  certainly  the  pendency  of  an  action  in 
Maryland  was  not  constructive  notice  to  a  New  Yorker,  and 
that  while  the  pendency  of  the  action  in  New  York  might 
have  the  effect  contended  for  in  the  case  of  real  estate  it  had 
no  application  to  a  commercial  transaction.**  The  discus- 
sion by  Dwight,  J.,  in  this  case  of  the  extremely  interesting 
questions  above  suggested  is  most  unsatisfactory.  He  cites 
McNeil  V.  Bank  in  support  of  the  proposition  that  "  one 
who  takes  an  assignment  of  a  stock  certificate,  as  between 
him  and  the  transferrer,  takes  the  whole  title,  both  legal  and 
equitable."    If  this  be  true,  then  (as  already  intimated)  the 

*  The  applicability  of  the  doctrine  of  lis  pendens  to  stock  transactions 
was  considered  but  not  decided  in  Dovey's  A  pp.,  97  Pa.  153  (1881). 
See  also  Sprague  v.  Cocheco  Mfg.  Co.,  10  Blatchf.  173  (1872). 
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act  of  the  company  in  refusing  a  transfer  was  a  conversion 
of  the  stock  for  which  an  action  at  law  would  lie.  No 
question  of  estoppel  or  misrepresentation  arises.  It  is  the 
simple  case  of  an  unauthorized  refusal  to  recognize  an 
owner's  l^al  dominion.  The  court,  however,  does  not  rest 
the  decision  upon  this  ground,  but  prefers  to  regSLvd  the  old 
certificate  as  a  continuing  affirmation  that  R  was  the  owner 
and  to  award  damages  to  A  on  the  ground  that  the  company 
was  estopped  from  disputing  the  title  of  one  who  had  pur- 
chased on  the  faith  of  the  affirmation.  This  view  is  incon- 
sistent with  the  proposition  just  cited.  If  when  G  took  the 
old  certificates  from  R  he  acquired  ''  the  whole  title,  legal 
and  equitable,"  then  obviously  A  acquired  that  title  from 
G.  Since  A,  on  this  view,  himself  became  the  owner,  he 
could  not  have  been  deceived  by  a  representation  that  R 
was  the  owner.  If,  however,  R  was  the  holder  of  the  legal 
title  until  but  not  after  the  moment  when  transfer  was  made 
to  P,  then  there  is  a  basis  for  the  view  that  the  corporation, 
by  suffering  the  certificate  to  remain  outstanding,  repre- 
sented to  A  as  a  subsequent  holder  that  R  continued  to 
be  the  owner.  But  if  this  view  be  accepted,  immediately  a 
question  arises  which  the  court  failed  to  consider:  How 
was  A  damaged  by  the  representation?  Suppose  A  had 
bought  from  G  while  R  actually  was  the  registered  owner. 
Which  equity  would  prevail — A's  or  that  of  the  beneficiary? 
As  pointed  out  above,  the  beneficiary,  represented  by  P,  the 
substituted  trustee,  has  not  estopped  himself  from  asserting 
his  prior  equity.  Nevertheless,  commercial  convenience 
seems  to  require  that  protection  shall  be  given  to  A  as  being 
the  holder  of  the  certificate.  Upon  such  a  state  of  facts,  the 
two  theories  of  the  passage  of  the  legal  title  approach  each 
other  almost  to  the  point  of  contact.  If  A  is  the  title- 
holder,  the  refusal  to  transfer  to  him  is  a  conversion.  If  A 
is  not  the  title-holder,  he  has,  in  virtue  of  his  possession  of 
the  endorsed  certificate,  so  clear  a  right  to  compel  the  con- 
veyance of  the  legal  title  that  the  transfer  of  that  title,  even 
to  the  holder  of  a  prior  equity,  is  an  infringement  of  that 
right.  If,  instead  of  permitting  a  transfer  to  P,  the  cor- 
poration had  caused  P  and  A  to  interplead  while  the  legal 
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title  remained  in  R,  it  is  submitted  that  A  would  have  been 
entitled  to  a  decree.  To  reach  this  conclusion  in  a  case  in 
which  there  is  no  element  of  estoppel  against  P  involves  the 
weighing  of  the  opposing  equities.  Much  as  can  be  said 
in  favor  of  their  abstract  equality,  A,  in  the  judgment  of 
commercial  men,  would  be  r^arded  as  occupying  the 
stronger  position  in  virtue  of  his  possession  of  the  docu> 
ment  which  (like  the  bill  of  lading)  is  the  symbol  of  prop- 
erty. It  follows  that  the  court  should  have  assigned  as  the 
basis  of  decision  either  the  view  that  A  held  the  l^al  title 
or  the  view  that  he  had  acquired  G's  right  as  certificate- 
holder  and  that  this  right,  even  prior  to  the  transfer  to  P, 
was  an  equity  enforceable  as  against  that  of  the  beneficiary. 
The  simultaneous  adoption  of  both  views  leads,  it  is  sub- 
mitted, only  to  confusion  of  thought. 

Hardly  less  satisfactory  than  the  attempt  to  accept  both 
views  is  the  expedient  of  regarding  title  as  passing  by  de- 
livery of  the  certificate  "  between  the  parties,"  but  not  "  as 
to  the  corporation  or  third  persons."*®  The  title  either 
passes  or  it  does  not.  If  it  passes,  it  passes  as  to  all  the 
world.  In  Winter  v.  Montgomery  Gas-Light  Co.,^^  the 
right  of  an  unregistered  holder  of  a  certificate  assigned  to 
him  by  a  trustee  was  held  to  prevail  over  the  prior  right  of 
the  cestui  que  trust.  The  stock  had  been  transferred  by  the 
trustee  into  the  name  of  an  individual  who  had  delivered 
the  endorsed  certificate  back  to  the  trustee.  The  trustee  then 
made  delivery  to  the  purchaser,  who  had  no  notice  of  the 
trust.  The  title  was  regarded  as  having  passed  to  the  trans- 
feree in  virtue  of  the  transfer  and  as  having  then  passed  to 
the  purchaser  in  virtue  of  the  delivery  of  the  certificate. 
The  result  is  in  harmony  with  that  reached  in  Holbrook  v. 
Nezv  Jersey  Zinc  Co.,  supra,  and  in  other  American  cases." 

"Another  illustration  of  the  same  conception  is  seen  in  the  attempt 
to  treat  persons  as  **  partners  as  to  third  persons,  but  not  inter  se/' 
See  remarks  of  Lord  Bramwell  in  Bullen  v.  Sharp  (L.  R.  i  C  P.  86; 
1865).  If  such  a  conception  is  permissible  in  the  case  of  the  commer- 
cial relation  of  partnership,  why  not  in  the  domestic  relation  of  hus- 
band and  wife? 

«89  Ala.  544  (1890). 

**  Salisbury  Mills  v.  Townsend,  109  Mass.  115  (1871);  Sienson  v. 
Thornton,  56  Ga.  377  (1876). 
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In  England,  on  the  other  hand,  the  unregistered  certificate- 
holder  is  not  recognized  as  having  a  weightier  equity  than 
the  cestui  que  trust.  In  Dodds  v.  HUls,^  indeed,  effect  was 
g^ven  to  the  suggestion  that  the  certificate-holder  was  essen- 
tially in  the  position  of  a  legal  owner,  as  he  has  the  right  to 
call  in  the  legal  title.  The  court  accordingly  declined,  on  a 
bill  filed  by  the  cestui,  to  set  aside  a  transfer  on  the  books 
made,  after  notice  of  the  trust,  by  one  who  had  innocently 
acquired  the  certificate  before  sudi  notice.  But  in  the  later 
English  cases**  the  prior  right  of  the  cestui  is  protected; 
and  in  one  case  *'  protection  was  given  him  even  as  against 
one  who  had  taken  a  transfer,  where  it  appeared  that  certain 
of  the  essential  blanks  in  the  power  had  been  filled  in  by  the 
transferee  himself.  The  English  decisions  on  this  point  are, 
therefore,  consistent  only  with  the  view  that  the  legal  title 
passes  by  transfer  on  the  books.  The  American  decisions 
have  been  influenced  by  the  conception  that  title  passes 
with  the  certificate;  but  they  are  consistent  with  the  other 
view,  provided  it  is  supplemented  by  the  theory  that  the 
equity  of  the  certificate-holder  should  prevail  over  the  prior 
equity  of  the  cestui  que  trust. 

An  important  aspect  of  stock  transfers  is  that  which  in- 
volves the  relative  priorities  of  the  certificate-holder  and 
attaching  creditors  of  the  registered  owner.**  If  the  at- 
tachment has  been  levied  by  service  at  the  office  of  the  cor- 
poration, the  dominion  of  the  roistered  owner  over  his 
shares  is  suspended.  A  subsequent  delivery  of  the  certificate, 
even  to  a  bona-fide  purchaser  for  value  and  without  notice, 
cannot  disturb  the  priority  of  the  attaching  creditor.*^ 

Let  it  be  supposed,  on  the  other  hand,  that  the  delivery 

*2  Hem.  and  M.  424  (1865). 

*^  Shropshire,  etc.,  Co.  v.  Retina,  L.  R.  7  H.  L.  496  (187s)  ;  Roots  v. 
Waiiamson,  L.  R.  j8  Ch.  D.  485  (1888).  The  attempt  in  this  last  case 
to  "  distinguish"  Dodds  v.  Hills  is  hardly  satisfactory. 

^Powell  V.  London,  etc..  Bank  [1893],  2  Ch.  555. 
A  debtor's  stock  may,  by  statute,  be  reached  by  levying  an  attach- 
ment  at  the  office  of  the  corporation.  Some  statutes  give  to  the  pur- 
chaser at  a  judicial  sale  the  rifrht  to  insist  on  the  issue  of  a  new 
certificate.  For  insUnces  of  seizure  of  stock  certificates  see  Puget 
Sound  Bank  v.  Mather,  60  Minn.  362  (1895).  and  Harris  v.  Bank  of 
Mobile,  5  La.  Ann.  539  (1850). 

'Kentucky  Bank  v.  Avery,  la  Nat  Corp.  Rep.  in  (1896). 
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of  the  certificate  takes  place  before  the  levy  of  the  attach- 
ment. The  attaching  creditor  is  not  a  purchaser  for  value. 
He  takes  only  what  his  debtor  has — sl  legal  title  subject  to 
an  equity  in  favor  cf  the  certificate-holder.^  If  the  cer- 
tificate-holder is  regarded  as  having  a  legal  title,  the  same 
result  follows.  If  the  attaching  creditor  is  to  be  given 
priority,  it  must  be  upon  the  theory  that  he  is  in  some  way 
benefited  by  the  statutory  provision  that  stock  shall  be  trans- 
ferable only  in  the  company's  books.**  If  such  a  view  is 
adopted,  it  is  possible  to  argue  that  his  priority  can  exist 
only  if  he  has  no  notice  of  a  delivery  of  the  certificate.*®  If, 
however,  the  theory  is  that  the  debt  was  contracted  in  re- 
liance upon  the  debtor's  record  title,  it  is  difficult  to  perceive 
how  notice  subsequent  to  the  origin  of  the  debt  and  before 
levy  **  or  sale  **  can  deprive  him  of  his  rights.  If  the  theory 
is  that  he  should  be  preferred  because  he  has  been  led  by  the 
record  title  to  incur  the  expense  of  the  attacliment,  the 
answer  is  twofold:  first,  that  his  prior  right  ought  not  in 
any  event  to  entitle  him  to  more  than  repayment  of  his  dis- 
bursement ;  and,  second,  that  the  creditor  of  a  failing  debtor 
knows  perfectly  well  that  the  attachment  will  probably  be 
barren  and  levies  it  only  in  the  forlorn  hope  that  no  pledge 
or  sale  of  the  certificate  has  been  made. 

Mr.  Cook,  in  his  excellent  work  on  corporations,®'  sug- 
gests that  the  distinction  between  the  "  legal"  and  the 
"  equitable"  title  is  unsatisfactory.  Mr.  Lowell  '*  takes  a 
similar  view.  It  is  submitted,  however,  that  the  distinction 
exists  and  must  be  recognized.  The  real  difficulties  arise 
from  a  failure  to  recognize  and  enforce  the  consequences  of 


"  See  Continental  Nat'l  Bank  v.  Eliot  Nat'l  Bank,  7  Fed.  Rep.  369 
(1881),  and  other  cases  cited  by  Harriman  in  the  excellent  discussion 
of  this  subject  already  refered  to.  American  Law  Register,  vol. 
xxxvi,  N.  S.,  at  page  86.  The  concluding  paragraphs  of  this  paper, 
relating  to  the  riffht  of  attaching  creditors,  are  scarcely  more  than  a 
summary  of  Mr.  Harriman's  conclusions. 

*  Fisher  v.  Essex  Bank,  5  Gray,  373  (1855). 

"See,  for  example,  the  opinion  of  Story,  J.,  in  Black  v.  Zacharie, 
3  How.  483  (1845). 

"^Central  Nafl  Bk.  v.  Williston,  138  Mass.  244  (1885). 

"^Wilson  V.  St.  Louis,  etc.,  Co.,  108  Mo.  588  (1891). 

"  A  Treatise  on  the  Law  of  Corporations  (5  cd.).  §  414. 

••Lowell  on  Transfer  of  Stock,  104. 
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the  distinction.  Unless  attention  is  paid  to  the  difference 
between  r^stration  and  the  right  to  be  registered  (in  what- 
ever terms  we  choose  to  express  the  discrimination)  it  will 
not  be  surprising  to  find  in  the  law  that  "  confusion,  doubt, 
and  difficulty"  of  which  Mr.  Cook  complains.'*^ 

George  Wharton  Pepper. 

-§414. 
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As  Marked  by  Dec£Sions  Selected  from  the  Advance 

Reports. 


BAGGAGE. 

The  Supreme  Court  of  Mississippi  decides  in  Yasoo  and 
M.  V.  R.  Co.  V.  Georgia  Home  Ins.  Co.,  37  S.  500,  that 
wtet  memoranda  and  papers  in  the  possession  of  an 
c«astitHtM  agent,  but  relating  exclusively  to  the  business  of 
his  principal,  and  carried  t^  the  agent  solely  for  business 
purposes,  are  not  baggage  when  put  by  the  agent  in  his 
trunk,  and,  in  the  absence  of  a  consent  or  custom  of  the  rail- 
road to  accept  such  papers  as  baggage,  no  damages  can  be 
recovered,  either  for  the  loss  of  the  papers  or  for  delay  in 
their  shipment  and  delivery.  Compare  Statib  v.  Kendrick, 
23  N.  E.  79,  6  L.  R.  a.  619. 


BILLS   OF  LADING. 

The  Court  of  Appeals  of  Maryland,  laying  down  the  gen- 
eral rule  that  a  bill  of  lading,  though  made  non-negotiable 
Ncf^iAbiiitj:  by  its  terms,  may,  like  any  other  non-negotiable 
Righto  of  instrument  or  chose  in  action,  be  transferred  by 
AMifMe  assignment,  the  assignee  taking  subject  to  the 
equities  between  the  original  parties,  holds  in  National  Bank 
of  Bristol  V.  Baltimore  and  O.  R.  Co.,  59  Atl.  134,  that  an 
assignee  of  a  non-negotiable  bill  of  lading  takes  title  to  the 
goods  represented  by  the  bill  subject  only  to  the  equities  of 
tfiose  whose  names  appear  upon  or  are  in  some  way  con- 
nected with  the  bill,  and  is  not  affected  by  equities  existing 
in  favor  of  strangers  whose  interests  in  no  way  appear 
upon  it. 


BUILDING  CONTRACTS. 

In  Norcross  v.  IVyman,  72  N.  E.  347,  the  Supreme  Judi- 
cial Court  of  Massachusetts  decides  that  under  a  building 
p«wcr  of      contract  providing  that  the  decision  of  the  archi- 
Arckitecto     tects  as  to  the  specifications  shall  be  final  and 
binding,  no  notice  was  necessary  before  making  a  decision 
as  to  the  meaning  of  the  specifications,  but  the  architects 
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BUILDING  CONTRACTS  (Continued). 

were  at  liberty  to  decide  on  such  legal  principles  as  they 
deemed  applicable  and  on  such  evidence  as  they  chose  to 
receive. 


CARRIERS. 

It  seems  settled  by  the  majority  of  decisions  that  where 
goods  shipped  over  several  connecting  lines  arc  injured,  and 
where  it  appears  that  Aey  were  delivered  in 
good  condition  to  the  first  carrier,  injury  is  pre- 
sumed to  have  occurred  on  the  last  carrier's  line.  On  the 
other  hand,  where  the  goods  are  entirely  lost  the  burden  is  in 
the  first  carrier  to  explain  such  loss.  An  interesting  set  of 
facts  is  presented  in  Bullock  v.  Boston  and  //.  Dispatch  Co., 
72  N.  E.  256,  where  a  case  containing  goods  was  delivered 
in  good  order  to  an  initial  carrier.  When  the  connecting 
carrier  delivered  it  to  the  owner  it  was  found  that  some  of 
the  goods  had  been  removed  and  were  lost.  The  Supreme 
Judicial  Court  of  Massachusetts  holds  that  the  loss  is  pre- 
sumed to  have  occurred  on  the  line  of  the  connecting  carrier. 
Compare  Moore  v.  Railroad,  173  Mass.  335. 

The  Supreme  Court  of  Kansas  decides  in  Jevons  v.  Union 
Pac.  R.  Co.,  78  Pac  817,  that  where  a  railroad  ticket  cor- 
HaHfgg^  rectly  recites  the  date  of  its  issuance,  but  is 
Ticket:  marked  with  a  punch  in  a  manner  that,  accord- 
c««iicr>tiM  jjjg  ^Q  jjg  printed  statements,  indicates  that  it 
had  expired  prior  to  that  date,  it  cannot  be  said  as  a  matter 
of  law  that  it  is  for  this  reason  void,  and  that  its  holder  may 
not  recover  damages  for  being  expelled  from  a  train  when 
he  presents  it  for  passage.  It  is  also  held  that  a  round-trip 
railroad  ticket,  containing  provisions  that  it  shall  be  used 
only  by  the  original  holder  whose  signature  it  bears,  but  not 
in  fact  signed  by  anyone,  whidi  is  sold  with  the  express 
understanding  that  it  shall  be  used  by  A  in  going  to,  and  by 
B  in  returning  from,  the  place  of  destination,  is  not  void 
when  presented  by  B  upon  such  return  passage  after  having 
been  used  by  A  for  the  first  part  of  the  journey.  The  case 
is  an  interesting  authority  upon  a  question  upon  which  there 
are  not  many  decisions.  Compare  Trice  v.  Chesapeake  and 
O.  Ry.  Co.,  40  W.  Va.  271. 
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CONSTITUTIONAL  LAW. 

The  Supreme  Court  of  Washington  decides  In  re  Aubry, 
78  Pac.  900,  that  the  trade  of  a  horseshoer  is  not  a  subject 
Rtfataitoa  of  of  regulation  under  the  police  power  of  the  state 
0€€mpmumt  as  a  business  concerning  and  directly  affecting 
the  health,  welfare,  and  comfort  of  its  inhabitants,  and  hence 
that  a  statute  providing  for  the  examination  and  registra- 
tion of  horseshoers  in  certain  cities  is  unconstitutional  as  an 
illegitimate  exercise  of  such  power.  It  is  further  held  that 
the  act  also  deprives  citizens  of  their  liberty  and  property 
without  due  process  of  law,  and  denies  to  them  the  equal  pro- 
tection of  the  laws.  Compare  the  recent  decision  of  Bessette 
V.  People,  193  111.  334,  56  L.  R.  A.  558. 


CONTRACTS. 

In  Board  of  School  Comers  of  City  of  Indianapolis  v. 
Bender,  72  N.  E.  1 54,  the  Appellate  Court  of  Indiana  holds 
Mistekc:  ^^^  where  a  bidder  for  a  public  building,  having 
Rifhtto  very  little  time  after  notice  of  the  letting  of  the 
Resciad  contract,  and  before  the  filing  of  the  bids,  in 
making  up  his  bid  from  his  estimate  book,  in  which  he  had 
estimated  the  different  parts  of  the  work  separately,  by  mis- 
take turned  two  leaves  and  omitted  an  estimate  on  one  part 
of  the  work,  in  consequence  of  which  his  bid  as  submitted 
was  several  thousand  dollars  lower  than  he  intended,  or  for 
which  the  work  could  be  done,  the  acceptance  of  such  bid  did 
not  create  a  contract  for  want  of  the  meeting  of  the  minds 
of  the  parties;  and  the  mistake  being  an  excusable  one,  a 
complaint  setting  up  such  fact,  and  that  he  promptly  noti- 
fied the  board  having  charge  of  the  work  of  the  mistake,  and 
the  contract  was  let  to  the  next  higher  bidder,  states  a  cause 
of  action  in  equity  for  the  rescission  of  his  bid  and  the  recov- 
ery of  a  deposit  made  as  a  guarantee  that  he  would  enter 
into  a  contract  if  his  bid  was  accepted.  See  in  connection 
with  this  case  Harran  v.  Foley,  62  Wis.  584. 

The   New   York   Supreme   Court    (Appellate   Division, 

Fourth  Department)  decides  in  Johnson  v.  Fargo,  90  N.  Y. 

725,  that  a  contract  made  between  employer  and 

VAiiditj  employee  at  the  time  of  the  employment  of  the 
latter,  whereby  he  agreed  to  assume  all  risks  of  accident  or 
injury  which  he  would  sustain  in  the  course  of  his  employ- 
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ment,  whether  occasioned  by  the  negligence  of  the  employer 
or  any  of  its  agents  or  employees,  or  otherwise,  and  further 
providing  that  in  case  he  should  at  any  time  suffer  injury 
he  would  at  once  execute  and  deliver  to  the  employer  a  re- 
lease of  all  claims,  demands,  and  causes  of  action  arising  out 
of  or  connected  with  such  injury,  is  contrary  to  public  policy 
and  void.  One  judge  dissents.  Compare  Purdy  v.  RaU- 
road  Co.,  125  N.  Y.  209. 

An  interesting  decision  by  the  New  York  Supreme  Court 
(Appellate  Division,  Second  Department)  appears  in  Jacobs 
Rwtratat«f     V.  Cohen,  90  N.  Y.  Supp.  854,  where  it  is  held 

Tr«4t  that  a  contract  between  an  employer  and  a  labor 
union,  providing  that  the  employer  shall  not  employ  any  help 
other  tfian  those  who  are  members  of  the  union,  and  who 
conform  to  the  rules  of  the  union,  and  providing  that  the 
employer  shall  cease  to  employ  employees  who  are  not  in 
good  standing  on  being  notified  to  that  effect  by  the  repre- 
sentatives of  the  union,  and  providing  that  the  employer 
shall  abide  by  the  rules  of  the  union,  is  an  attempt  to  restrict 
the  freedom  of  employment  and  is  void  as  against  public 
policy.  Two  judges  dissent.  Compare  Curran  v.  Galen, 
152  N.  Y.  33. 


DAMAGES. 

The  Supreme  Court  of  Utah  decides  in  Nichols  v.  Oregon 
Short  Line  R.  Co.,  78  Pac.  866,  that  in  an  action  for  injuries 
iHipiaraMirt  to  a  passenger  resulting  from  a  collision,  a  loss 
If  Mcaorr  of  memory  and  an  impairment  of  plaintiff's  men- 
tal power  are  proper  elements  of  damage.  Compare  with 
this  decision  the  very  recent  holding  of  the  Supreme  Court 
of  Oregon  in  Maynard  v.  Oregon  R.  and  Nov.  Co.,  78  Pac. 
983,  that  mental  distress  or  anguish  resulting  from  the  real- 
ization of  physical  inability,  because  of  the  injury,  to  prop- 
erly care  for  those  dependent  on  plaintiff  for  support  and 
education  is  not  an  element  of  consequential  damages  to  be 
recovered  in  an  action  for  personal  injuries. 
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FIRE   INSURANCE. 

In  Fuller  v.  Jameson,  90  N.  Y.  456,  the  New  York  Su- 
preme Court  (Appellate  Division,  First  Department)  decides 
Chute  of  that  a  bc^nkruptcy  adjudication  against  insured, 
laterast  and  a  note  by  the  referee  in  bankruptcy  in  his 
record  of  the  name  of  the  person  whom  he  had  selected  as 
receiver  to  take  charge  of  his  property  pending  the  appoint- 
ment of  a  trustee,  and  an  order  appointing  the  receiver  and 
his  qualification  two  days  after  the  destruction  of  the  prop- 
erty covered  by  the  policy,  did  not  constitute  such  a  change 
of  interest  as  to  invalidate  the  policy  under  a  provision  that 
it  should  be  void  if  any  change  other  than  by  the  death  of 
the  insured  should  take  place  in  the  interest,  title,  or  pos- 
session of  the  subject  of  insurance,  etc.,  during  the  life  of  the 
policy.  Compare  Rand  v.  Iowa  Central  Railroad  Co,,  89  N. 
Y.  Supp.  212,  a  very  recent  decision  referring  to  a  similar 
question. 


FOREIGN   CORPORATIONS. 

Just  what  constitutes  the  doing  of  business  in  a  state  by  a 
foreign  corporation  is  frequently  a  matter  of  difficulty  to 
DoiacBiui.  decide.  The  United  States  Circuit  Court  (E. 
MM  ia  state  D.  New  York),  dealing  with  this  question,  holds 
in  Honcyman  v.  Colorado  Fuel  and  Iron  Co.,  133  Fed.  96, 
that  where  a  corporation  incorporated  in  another  state, 
where  the  business  for  which  it  was  organized  is  carried  on, 
has  no  office  in  New  York,  except  for  the  registration  of 
transfers  of  stock,  the  fact  that  its  directors  have  met  there, 
as  permitted  by  a  by-law,  at  tlie  office  of  one  of  their  number, 
and  that  it  keeps  a  bank  account  there,  do  not  constitute  a 
doing  of  business  in  the  state  which  renders  it  subject  to  suit 
therein,  it  not  being  shown  what  business  was  transacted  at 
the  New  York  meetings,  nor  how  long  since  any  such  meet- 
ing was  held.  Compare  with  this  decision  note  to  Wagner 
V.  /.  &  G.  Meakin,  Limited,  33  C.  C.  A.  585. 


GIFTS. 

In  Phinney  v.  State  ex  rel.  Stratton,  78  Pac.  927,  the 

Supreme  Court  of  Washington  holds  that  where  a  man  suf- 
fering from  a  disease  which  made  him  believe 
that  death  was  impending,  having  no  wife  or 

children  or  next  of  kin  or  creditors,  had  a  check  drawn  on 

a  bank  in  which  he  had  a  deposit  in  favor  of  one  who  had 
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for  some  time  been  his  friend,  nurse  in  sickness,  and  com- 
panion, and  handed  the  check  to  the  payee  with  the  state- 
ment: "  If  I  d<Mi't  get  over  this,  I  want  (the  payee)  to  get 
my  money.  I  dcMi't  want  it  to  go"  to  the  county,  and  died 
within  a  few  days  thereafter,  the  delivery  of  the  check  was  a 
valid  gift  causa  mortis  and  enforceaUe,  though  the  check 
did  not  reach  the  bank  until  after  the  donor's  death  and  did 
not  include  all  of  the  donor's  deposit.  Compare  Bank  v. 
Chilberg,  14  Wash.  247.  The  case  presents  a  very  interest- 
ing and  satisfactory  discussion  of  the  principles  involved. 


HUSBAND   AND   WIFE. 

In  Stalcup  V.  Stakup,  49  S.  E.  210,  the  Supreme  Q)urt 
of  North  Carolina  decides  that  a  conveyance  to  husband  and 
Brtato«f      wife,  if  nothing  else  appears,  vests  in  the  gran- 
Battraty      tees  an  estate  in  entirety,  whether  the  considera- 
tion was  furnished  partly  by  both,  or  all  by  one  of  them. 


INSURANCE. 

Against  the  dissent  of  two  judges,  the  New  York  Su- 
preme Court  (Appellate  Division,  Second  Department) 
Oi^iicity  «f  holds  in  Reilly  v.  Empire  Life  Ins.  Co.,  90  N. 
Af«"t  Y.  866,  that  an  insurance  solicitor  who  takes 
an  application  is  the  agent  of  the  insurer,  notwithstanding 
a  clause  in  the  contract  of  insurance  providing  that  the  solici- 
tor shall  be  the  agent  of  the  insured  as  to  all  statements  and 
answers  made  in  the  application ;  and  it  is  therefore  com- 
petent, in  an  action  on  the  policy,  to  show  that  the  insured 
gave  truthful  answers  to  the  agent,  who  wrote  false  answers 
in  the  application. 


LANDLORD   AND  TENANT. 

The  Court  of  Appeals  of  New  York  holds  in  Steefel  v. 
Rothschild,  72  N.  E.  112,  that  where  a  lessor  concealed 
Defects  !■      defects  in  a  building  which  the  lessee  could 
BaiMia*      uot  discovcr  by  reasonable  diligence,  it  consti- 
tuted a  fraud ;  and  .where  the  lessee  was  compelled  to  remove 
from  the  building  by  reason  of  a  judgment  obtained  by  the 
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municipal  authorities  declaring  the  building  unsafe,  he  could 
recover  from  the  lessor  the  rent  paid  in  advance  and  the  loss 
occasioned  by  such  removal.  It  is  further  decided  that 
where  a  building  constitutes  a  public  nuisance,  and  the  lessor 
has  knowledge  thereof  before  the  lessee  takes  possession,  he 
must  abate  the  nuisance;  and  where  he  permits,  with  such 
knowledge,  the  lessee  to  take  possession,  damages  resulting 
to  the  latter  therefrom  are  the  direct  results  of  the  lessor's 
violation  of  law  in  maintaining  such  nuisance  and  he  is  lia- 
ble to  the  lessee  therefor.  Compare  Cesar  v.  Karoutz,  60 
N.  Y.  229. 


MARRIED   WOMEN. 

The  Indiana  statute  law  provides  in  a  manner  similar  td 
the  statute  law  of  most  states  that  a  married  woman  shall  not 
CMtffact«f  enter  into  any  contract  of  suretyship.  In  Field 
twtytkip  V.  Campbell,  72  N.  E.  260,  the  Supreme  Court 
of  Indiana  holds  that  whether  or  not  a  married  woman  is  a 
surety  or  a  principal  on  any  obligation  is  to  be  determined 
not  from  the  form  of  a  contract  but  from  whether  she  re- 
ceived in  person  or  by  benefit  to  her  estate  the  consideration 
on  which  the  contract  depends.  See,  however,  Dusenberry 
V-  Insurance  Co.,  188  Pa.  460,  and  Kuhn  v.  Ogilviey  178  Pa. 
304,  where  an  apparently  different  doctrine  was  established. 


MINING  CLAIMS. 

In  Stevens  v.  Grand  Central  Min.  Co.,  133  Fed.  28,  the 
United  States  Circuit  Court  of  Appeals  (Eighth  Circuit) 
coMtractwc    holds  that  the  general  rule  that  co-tenants  stand 

TrMto  in  a  relation  to  (Mie  another  of  mutual  trust  and 
confidence,  that  one  will  not  be  permitted  to  act  in  hostility 
to  the  others  in  respect  to  the  joint  estate,  and  that  a  distinct 
title  acquired  by  one  will  inure  to  the  benefit  of  all,  applies 
with  full  force  to  the  joint  owners  of  a  mining  claim;  and 
a  co-owner  who  amends  the  location  noted,  relocates  the 
claim,  or  otherwise  procures  the  issuance  of  a  patent  in  his 
own  name,  will  hold  the  title  in  trust  for  all ;  nor  will  the 
trust  be  avoided,  or  its  enforcement  defeated,  merely  because 
a  stranger  to  the  original  claim  joins  with  such  joint  owner 
in  the  relocation  and  acquires  title  jointly  with  him  to  the 
relocated  claim. 
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SPENDTHRIFT  TRUSTS. 

In  Wemel  v.  Powder ^  59  Atl.  194,  the  Court  of  Appeals 
of  Maryland  holds  that  where  a  settler  provided,  in  the 
wtet  deed  creating  the  trust,  that  all  the  income 
ctMUiaiM  should  be  applied  to  the  support  of  himself  and 
wife  and  children,  the  whole  income  having  been  given  for 
the  beneficiaries,  the  income  was  not  inalienable,  and  hence 
a  contention  that  the  trust  was  a  spendthrift  one  and  the 
income  not  subject  to  claims  of  the  creditors  of  the  cestuis 
que  trustent  was  of  no  merit 


TAXATION. 

Switches,  wires,  and  meters  of  an  electric  lighting  com- 
pany, installed  on  property  belonging  to  different  individ- 
Btoctric  uals,  to  whom  the  lighting  company  was  fur- 
*•*•»  nishing  electricity,  are  not  assessaUe  as  real 
estate  to  such  company:  New  York  Supreme  Court  (Spe- 
cial Term,  Oneida  County)  in  People  ex  rel.  New  York 
Edison  Co.  v.  Feiiner,  90  N.  Y.  826. 


WILLS. 

The  Supreme  Judicial  Court  of  Massachusetts  decides  in 
Fleming  v.  Morrison,  72  N.  E.  499,  that  a  finding  that, 

AaifliM  before  testator  and  the  person  who  drew  his 
T««teiitfi  will  parted  when  it  was  executed,  testator  told 
the  scrivener  that  the  instrument  which  had  been  signed  as 
and  for  his  last  will,  and  declared  by  him  to  be  such  in  the 
scrivener's  presence,  was  a  "  fake,  made  for  a  purpose,"  was 
fatal  to  the  validity  of  the  will.  It  is  further  decided  that 
parol  evidence  is  admissible  to  contradict  the  recitals  of  a 
will  that  it  is  a  will,  that  it  has  been  signed  as  such  by  the 
person  named  as  the  testator,  and  attested  and  subscribed 
by  persons  signing  as  witnesses. 
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The  Expansion  of  the  Common  Law.    By  Sir  Frederick 

Pollock,  Bart,  D.C.L.    Pp.  164.    London :  Stevens  &  Sons. 

1904. 

This  book  consists  of  five  lectures  and  an  appendix:  one 
lecture,  delivered  at  Harvard  in  1895,  ^he  others  to  the  Law 
Schools  of  several  American  universities  in  1903 ;  the  appen- 
dix, an  article  which  was  published  in  the  Law  Quarterly  Re- 
view. These  express  the  vocation  of  the  common  law,  and 
summarize  its  expansion.  The  expansion  is  treated  under  four 
divisions — (i)  The  Foundations  of  Justice,  (2)  The  Scales  of 
Justice,  (3)  The  Sword  of  Justice,  (4)  The  Law  of  Reason. 

In  the  lecture  upon  the  vocation  of  the  common  law  it  is 
said  that  the  ultimate  authorities  might  be  assisted  to  agree 

367 
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upon  matters  of  great  weight  in  the  common  law  by  consulting 
each  other  in  a  great  and  dubious  case.  The  author  suggests 
that  the  House  of  Lords  might  desire  the  judges  of  the  Supreme 
Court  of  the  United  States,  by  some  indirect  process,  if  not 
directly,  and  as  a  matter  of  personal  favor,  to  communicate 
their  collective  or  individual  opinions  on  any  question  of  gen- 
eral law.  These  American  opinions,  says  Sir  Frederick  Pol- 
lock, would  have  been  especially  valuable  in  a  case  like  that  of 
Dalton  V.  Angus, 

The  lecture  upon  "The  Foundations  of  Justice"  may  be 
mentioned  as  an  example  of  the  method  of  the  book.  By 
curious  examples  it  traces,  through  the  most  primitive  tribunals 
of  the  thirteenth  century  to  the  seemingly  unrelated  ones  of 
to-day,  a  continuity  of  four  fundamental  conceptions  of  the 
common  law.  The  courts  of  justice  are  public;  they  judge 
between  parties,  and  do  not  undertake  an  official  inquiry,  not 
even  in  criminal  cases  or  in  affairs  of  state;  the  court  itself 
is  the  only  authorized  interpreter  of  the  law  which  it  admin- 
isters, and  there  is  no  personal  or  official  privilege  against  its 
jurisdiction.  P.  D. 


Babylonian  and  Assyrian  Laws,  Contracts,  and  Letters. 

By  C.  H.  W.  Johns,  M.A.    Pp.  xxii  +424-    New  York : 

Charles  Scribner's  S<ms.    1904. 

This  is  the  sixth  of  the  nine  volumes  of  the  "  Library  of 
Ancient  Inscriptions"  which  are  now  being  published  under 
the  general  editorship  of  Charles  Foster  Kent  and  Frank 
Knight  Sanders,  both  of  Yale  University.  Each  volume  is 
written  by  an  authority  in  the  special  department  of  which  it 
treats,  and  the  series  forms  one  comprehensive  whole  which 
renders  available  for  the  student  and  general  reader  the  origi- 
nal texts  and  documents  of  Egypt,  Ass3rria,  and  Babylonia. 

The  present  volume  on  *'  Babylonian  and  Assyrian  Laws, 
Contracts,  and  Letters"  is  of  special  value  to  the  legal  profes- 
sion. From  these  documents  we  are  able  to  observe  the  system 
of  jurisprudence  and  the  customs  of  a  civilization  which  ante- 
dates those  of  Rome,  Greece,  and  Palestine.  It  yet  remains  to 
be  determined  to  what  extent  we  are  actually  indebted  for  our 
legal  institutions  to  the  peoples  who  once  dwelt  in  Mesopo- 
tamia. 

From  the  inscriptions  which  have  been  thus  far  translated 
we  learn  of  the  existence  of  a  complicated  system  of  law  courts, 
judges,  and  witnesses;  of  the  law  governing  marriage  and 
divorce,  inheritance  and  dower,  of  public  rights  and  the 
duties  of  individuals  to  serve  in  the  army  and  of  riparian  own- 
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ers  to  dredge  the  canals ;  of  the  system  of  land  tenure ;  of  how 
sales,  loans,  pledges,  and  guarantees  were  made ;  and  of  part- 
nership, power  of  attorney,  and  the  legal  rate  of  interest. 

The  volume  by  Mr.  Johns  is  divided  into  two  parts.  In  the 
first  he  treats  in  twenty-nine  chapters  the  Laws  and  Contracts. 
The  ten  chapters  of  the  second  part  are  devoted  to  Babylonian 
and  Assyrian  letters.  An  appendix  follows  containing  a  Bib- 
liography, a  Chronology,  and  Tables  of  Weights  and  Measures. 
Foot-notes,  side  headings  on  the  margins,  and  a  complete  index 
show  that  the  volume  luis  been  carefully  edited.         A.  S.  F. 


Copyright  Cases:  A  Summary  of  Leading  American  Dis- 
cussions ON  THE  Law  of  Copyright  and  on  Literary 
Property  from  1891  to  1903 ;  together  with  the  Text 
OF  THE  United  States  Copyright  Statute  and  a  Selec- 
tion of  Recent  Copyright  Decisions  of  the  Courts  of 
Great  Britain  and  Canada.  By  Arthur  S.  Hamlin. 
Published  for  The  American  Publishers'  Copyright  League. 
Octavo.  Pp.  237.  New  York  and  I-ondon:  G.  P.  Put- 
nam's Sons.    1904. 

Nothing  need  be  added  to  this  voluminous  title  by  way  of 
explanation  of  the  nature  of  this  book.  SufKce  it  to  say  that 
the  cases  have  been  compiled  and  arranged  with  more  care 
than  is  usual  with  case-books;  immaterial  portions  of  cases 
have  been  omitted,  and  long-winded  opinions  have  been  judi- 
ciously threshed  to  separate  the  wheat  from  the  chaff. 

Containing,  as  it  does,  reports  of  all  decisions  rendered  by 
American  courts  since  the  enactment  of  the  International  Copy- 
right Law  of  1891,  as  well  as  a  selection  of  English  decisions, 
the  book  is  a  valuable  contribution  to  this  much  neglected  but 
most  important  branch  of  the  law.  R.  B,  £. 


Osgoode  Hall  Reminiscences  of  the  Bench  and  Bar.  By 
James  Cleland  Hamilton,  of  the  Toronto  Bar.  Pp.  196. 
Toronto:    The  Carswell  Company,  Limited.    1904. 

Mr.  J.  C.  Hamilton,  of  the  Toronto  Bar,  here  presents  us 
with  a  most  interesting  account  of  Osgoode  Hall  itself  and  the 
associations  which  cluster  around  it  The  amusing  anecdotes, 
entertaining  incidents,  and  pleasant  stories  told  with  a  deft 
touch  of  sentiment  underlying  all  must  combine  to  endear  the 
book  to  those  to  whom  the  Hall  is  familiar  or  who  have  been 
connected  with  it  in  any  way.     For  this  class  of  persons  it 
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would  be  difficult  to  conceive  of  a  more  thoroughly  interesting 
and  enjoyable  book.  But  it  appears  to  us  tluit  the  work  is 
necessarily  local  in  its  scope,  and  while  it  may  appeal  to  the 
lawyer,  who  is  generally  much  interested  in  the  conduct  of 
his  brethren  in  other  cities  and  countries,  we  do  not  think  the 
book  one  which  is  likely  to  reach  the  layman.  Nevertheless, 
even  the  general  reader  who  takes  the  trouble  to  glance  over 
its  pages  will  be  well  repaid,  for  the  work  is  a  veritable  mine 
of  general  biographical  and  legal  information. 

We  commend  the  book  to  those  who  desire  acquaintance  with 
the  history,  methods  of  legal  education,  relations  of  lawyers  and 
judges,  and  general  tone  of  professional  conduct  of  so  interest- 
ing a  portion  of  the  Canadian  Bar.  F.  H.  S. 


Handbook  of  Jurisdiction  and  Procedure  in  United 
States  Courts.  By  Robert  M.  Hughes,  M.A.,  of  the  Nor- 
folk (Va.)  Bar.  Pp.  634.  St.  Paul,  Minn.:  West  Publish- 
ing Co.    1904. 

This  volume  is  the  most  recent  of  the  Hornbooks  and  is 
designed  not  as  an  elaborate  discussion  of,  but  rather  as  a 
means  of  ready  reference  to  the  more  common  questions  of 
ordinary  routine  which  are  encountered  by  the  practitioner  in 
the  Federal  courts.  The  autfior's  plan  in  the  exposition  of  his 
subject  has  been  to  commence  with  the  inferior  courts  and 
follow  up  to  the  courts  of  last  resort.  In  this  way  are  treated 
and  discussed: 

I.  The  source  of  Federal  procedure,  the  District  Court,  its 
criminal  jurisdiction  and  practice,  bankruptcy,  and  miscella- 
neous jurisdiction ;  the  Circuit  Court,  its  original  jurisdiction, 
and  jurisdiction  by  removal;  the  Supreme  Court  and  minor 
courts  of  original  jurisdiction.  H.  The  procedure  in  ordinary 
Federal  courts  of  original  jurisdiction,  courts  of  law  and  of 
equity.  HI.  The  appellate  jurisdiction  of  the  Supreme  Court 
and  of  the  Circuit  Court  of  Appeals.  IV.  Procedure  on  error 
and  appeal.  In  the  appendix  are  added  the  rules  of  the  Supreme 
Court  of  the  United  States  and  also  the  rules  of  practice  for 
courts  of  equity  of  the  United  States,  together  with  a  list  of 
illustrative  or  leading  cases  for  use  by  students  in  connection 
with  the  text-book. 

The  foregoing  resume  of  the  contents  of  the  book  gives  an 
idea  of  how  thoroughly  the  author  has  analyzed  and  presented 
his  subject,  and  it  is  almost  needless  to  add  that  the  book  is  one 
which  will  admirably  serve  the  purpose  for  which  it  was  pre- 
pared.   While  one  might  wish  for  a  more  minute  discussion  of 
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detail,  yet  having  in  view  the  author's  object  to  supply  only  a 
book  of  ready  reference  for  the  practising  lawyer,  and  to  give 
to  the  student  a  broad  general  knowledge  of  the  field  of  Federal 
procedure,  it  will  be  c  ^needed  that  more  could  not  be  expected 
in  a  work  of  this  conpass.  To  either  of  the  above, — ^lawyers 
or  law-students  who  are  interested  in  Federal  procedure, — 
the  work  is  likely  to  prove  an  invaluable  manual.        F.  H.  5. 


NOTES    ON    RECENT   LEADING   ARTICLES    IN    LEGAL 
PERIODICALS. 

Albany  Law  JoutNAL. — February. 

Regulation  of  Corporations  by  Federal  Low.  Robert  L.  Cutting. 
Any  original  contribution  to  the  discussion  of  this  subject  is  of  value 
at  this  time  when  opinions  are  not  yet  crystallized,  but  are  ready  for 
the  forming.  Mr.  Cutting  points  out  the  very  great  harm  of  over- 
capitalization, argues  that  this  is  the  real  evil  which  arises  from 
the  formation  of  those  aggregations  we  call  trusts,  and  advocates  the 
regulation  of  the  capitalization  of  all  corporate  bodies  by  the  central 

fovemment  under  the  power  given  by  the  inter-state  commerce  clause, 
le  does  not  deny  that  that  clause  must  be  liberally  construed  in  order 
to  do  this,  but  we  are  given  to  understand  that  the  clause  has  already 
been  so  widely  interpreted  that  ''it  may  well  be  questioned  whether, 
with  its  power  over  commerce  and  the  mails,  the  Federal  government 
is  not  in  every  sense  a  national  government,  and  the  United  States  a 
nation,  rather  than  a  mere  federation  of  sovereign  states."  If  this 
latter  question  has  to  be  decided  before  the  remedy  advocated  by  Mr. 
Cutting  is  put  into  operation,  we  cannot  be  very  hopeful  of  its  imme- 
diate adoption.  Meanwhile  the  idea  deserves  attention,  with  the  other 
panaceas  advocated. 

Columbia  Law  Review. — February. 

Chief-Justice  Marshall  on  Federal  Regulation  of  Interstate  Com- 
merce. £.  Parmalee  Prentice.  An  interesting  examination  into  con- 
ditions at  the  time  the  country  was  trying  to  develop  its  immature 
systems  of  inter-state  communication,  and  into  the  early  grants  for  the 
privilege  of  transportation,  leads  us  to  an  examination  of  the  case  of 
Gibbons  v.  Ogden  and  the  scope  of  its  decision,  which,  it  is  contended, 
related  solely  to  transportation  by  water,  *'and  amounted  to  a  regu- 
lation of  the  coasting  trade,  a  subject  which  had  wholly  been  con6aed 
to  Congress."  The  gradual  extension  of  the  doctrine  enunciated  in  this 
case  until  it  had  broadened  into  the  present  rule,  which  Mr.  Prentice 
calls  "  Webster's,  not  Marshall's,  rule  for  the  construction  of  Federal 
commercial  powers,"  is  traced,  the  decision  in  Cooley  v.  The  Port 
Wardens  bemg  held  a  departure  from  the  intention  of  the  Con- 
stitution," and  also  "a  departure  from  legal  principles."  As  usual, 
"the  influence  of  the  Civil  War  ...  in  expanding  the  Federal  juris- 
diction" is  commented  upon,  and  the  dangers  of  the  present  situatioo 
are  ti(piified  by  the  quotation  of  the  sentiment  of  Randolph,  "  Sir, 
^ere  is  no  end  to  the  purposes  that  may  be  effected  under  such  con- 
structions of  power."  And  a  second  quotation  from  Jackson,  "In 
proportion  as  the  general  government  encroaches  upon  the  rights  of 


272  BOOK   REVIEWS. 

the  states,  in  the  same  proportion  does  it  impair  its  own  power  and 
detract  from  its  ability  to  fulfil  the  purposes  of  its  creation. 

Should  the  Motwe  of  the  Defendant  Affect  the  Question  of  His 
Liability  f --The  Answer  of  One  Class  of  Trade  and  Labor  Cases.  Wil- 
liam Draper  Lewis.  The  object  of  this  paper,  as  stated  by  the  author, 
is  "  Not  to  discuss  the  question  whether  the  motive  should  be  con- 
sidered as  affecting  liability,  or  whether,  considering  the  law  of  torts 
as  a  whole,  it  is  so  considered,  but  to  examine  how  ur  modem  judges, 
dealing  with  new  questions  of  alleged  tort,  have  taken  into  considera- 
tion the  motive  of  the  defendant"  The  question  is  thus  made  concrete 
and  definite.  We  have  merely  to  examine  the  cases,  both  English  and 
American,  and  find  the  result.  As  a  matter  of  fact,  we  are  not  quite 
so  closely  limited,  and  the  paper  is  of  much  more  interest  and  impor- 
tance than  it  could  be  if  it  were  a  mere  summing  up  of  the  decisions 
of  the  judges.  We  have  a  careful  definition  of  the  word  motive,  as 
used  in  the  article,  and  a  discussion  of  the  word  malice,  which  shows 
us  that  in  these  decisions  the  word  has  not  always  meant  the  same 
thing,  and  has  rarely  meant  the  thing  the  public  means  when  it  speaks 
of  a  malicious  act 

The  examination  into  cases  begins  with  the  English  cases,  and 
here  we  find  differences  of  treatment  so  great  that  we  are  told  that 
"  In  view  of  this  confusion  of  opinion  on  such  a  fundamental  question 
in  the  law,  it  is  impossible  to  foretell  how  the  highest  court  in  England 
will  decide  the  next  novel  case  of  alleged  tort  which  may  arise."  The 
American  cases  do  not  yield  a  much  more  satisfactory  answer,  although 
we  find  that  "The  conclusion  then  from  an  examination  of  the  trade 
and  labor  cases  in  this  country  is,  that  though  there  are  cases  to  the 
contrary,  the  rule  is  to  consider  the  motive  of  the  defendant  as  a  factor 
in  determining  the  question  of  his  liability  for  the  harm  which  his  act 
has  caused  the  plaintiff." 

It  may  be  suggested  that  the  confusion  existing  in  the  world  of  labor 
is  the  cause  of,  and  is  reflected  by,  the  confusion  in  the  arguments  of 
the  judges.  The  unsettled  state  of  the  law  on  this  subject  is,  as  usual, 
but  the  reflection  of  the  unsettled  state  of  public  opinion.  The  law 
will  probably  not  settle  the  public  mind,  but  the  public  mind  when 
settled  will  react  on  the  law. 

The  Legal  Nature  of  International  Law.  James  B.  Scott  The 
paper  is  very  largely  devoted  to  a  discussion  of  the  well-known  Austin- 
lan  contention  that  international  law  is  not  law  properly  so  called.  It 
seems  almost  a  pity  that  it  is  still  necessary  to  devote  so  much  time 
to  refuting  Mr.  Austin,  but  it  is  impossible  to  measure  the  influence 
his  often  refuted  theories  still  have  over  the  science  he  did  so  much  to 
narrow  and  confine.  The  slavery  of  the  minds  of  the  last  century  to 
the  compelling  mind  of  Austin  is  exemplified  by  the  fact  that  in  1686 
Sir  Robert  Wiseman  (who  is  quoted  by  Mr.  Scott)  was  able  to  think 
untrammelled  by  Austinian  shackles,  and  could,  therefore,  make  a 
clear,  concise,  and  simple  definition  of  the  law  of  nations.  The  quota- 
tion as  given  by  Mr.  Scott,  throu^  the  medium  of  Wildman's  "Law 
of  Nations,"  does  not  do  full  justice  to  Sir  Robert  Wiseman,  as  will 
be  seen  by  a  reference  to  the  little  book  called  the  "Law  of  Laws" 
from  which  Mr.  Wildman  took  his  quotation,  followed  bv  Mr.  Scott. 
If  there  are  any  who  still  sustain  the  position  taken  bv  Mr.  Austin,  it 
is  to  be  hoped  that  they  will  not  neglect  to  profit  by  this  article. 
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THE   BASIS   OF   AFFIRMATIVE   OBUGATIONS 
IN  THE  LAW  OF  TORT. 

(Cbntinticd  ntm  p4k£^  ^39^/ 

IL  LESSORS  AND  VENDORS  OF  REAL  AND  PERSONAL 
PROPERTY. 

In  the  preceding  part  of  this  article  ^  it  has  been  seen  that 
while  the  obligation  to  refrain  from  injurious  action  is  gen- 
eral upon  all  men,  however  placed,  and  extends  to  all  within 
the  radius  of  the  effects  of  their  acts,  the  obligation  to  take 
.  affirmative  precautions  to  secure  the  safety  of  others  is  by 
no  means  so  extensive.'   Such  duties  are  only  imposed  upon 


*  53  Ameucan  Law  Rbgistd,  209, 

'It  is  sul>mitted  that  all  aifinnatiTe  duties  rest  upon  consideration; 
some  benefit  to  him  on  whom  they  are  imposed.  A  master  is  only 
liable  for  the  acts  of  hu  servant  not  directly  commanded  by  him  when 
and  because  he  is  engaged  in  the  furtherance  of  the  muster's  basiness^ 
see  supra,  pages  258-1240^  and  in  all  cases  in  which  one  who  employs 
an  independent  contractor  is  liable  for  his  careless  work,  it  will  be 
found  that  it  is  where  an  affirmative  duty,  which  can  only  be  dis* 
charged  by  full  performance^  has  been  entrusted  to  the  contractor  and 
by  lus  default  has  been  imperfectly  performed.  Everjr  one  of  these 
affirmative  duties  rests  upon  some  considei'ation  movms  to  the  ob- 
ligor; such  as,  among  others,  the  exercise  of  some  franchise,  the  use 
of  one's  property  for  some  directly  gainful  purpose.  Francis  v.  Cock' 
rell,  5  Q.  B.  501 ;  or  the  exercise  of  some  quasi  public  calling,  such  as 

a73 
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those  who  have  voluntarily  assumed  a  position  or  relatioo 
from  'vhich  a  benefit  is  derived  by  them.  It  has  been  seen 
that  the  duty  to  maintain  either  structures  or  chattels  in 
safe  condition  rests  upon  him  who  uses,  or  causes  them  to 
be  used,  for  his  purposes.  And  in  the  case  of  chattels,  at 
least,  that  such  duty  does  not  depend  upon  possession  of  the 
chattel,  control  over  it,'  or  present  or  even  past  ownerdiip 
of  it/  save  in  this,  that  wherf.  the  chattel  was  in  good  con- 
dition when  it  passed  from  the  possession  and  control  of  him 
who  supplied  it,  he,  having  done  all  that  he  could,  was  not 
bound  to  answer  for  any  subsequent  deterioration.  How- 
ever,  while  in  the  cases  so  far  discussed,  the  chattel  is  out  of 
the  defendant's  possession,  it  is  being  used  directly  in  the 
defendant's  business.  There  is  anotlier  and  more  usual  and 
important  class  of  cases  where  the  only  interest  in  the  use 
is  indirect,  where  the  article  is  leased  to  another  that  he  may 
use  it  for  his  purposes.  Now,  most  property,  real  as  wdl 
as  personal,  may  be  put  to  many  uses.  A  defect  may  exist 
which  renders  it  dangerous  if  put  to  certain  uses,  but  whidi 
does  not  in  the  least  unfit  it  for  others.  Even  the  most 
ruinous  of  premises  may  be  used  safely,  if  only  by  pulling 
them  down ;  the  most  worn-out  machine  may  be  safely  used 
as  scrap-iron.  As  has  been  seen,  an  owner  of  prc^erty  in 
full  possession  and  control  thereof  is  not  bound  to  put  it 
in  such  perfect  condition  that  it  can  be  safely  used  for  any 
purpose  by  anyone.  He  need  only  have  it  fit  for  the  use 
to  which  he  may  choose  to  put  it  If,  then,  the  premises 
or  article  rented  or  sold  be  capable  of  any  safe  use,  it  is 
the  lessee  or  vendee  who  is  in  fault  if  he  puts  it  to  a  use 
for  which  its  condition  makes  it  dangerous.  "  A  landlord 
who  lets  a  house  in  a  dangerous*  state  is  not  liable  to  the 


that  of  carrier  of  passengers.  Of  course,  when  the  injury  ii  caused  hf 
the  very  act  which  the  contractor  has  been  employed  to  do.  Penny  ▼. 
WinebUdon,  L.  R.  (1898)  I  Q.  B.  D.  212,  or  some  necessary  part 
thereof,  Pickard  v.  Smithy  10  C  B.  N.  S.  470^  a  diifierent  prinaple 
applies.  The  employer  is  liable  because  he  has  personally  caused  the 
injurious  thing  to  be  done. 

^Heaven  v.  Pender,  ^apra,  page  219;  Mulholland  ▼.  R.  R^  supra, 
pap  332. 

*  Elliott  V.  Hale,  supra,  im£€  231. 
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tenants,  customers,  or  guests  '  for  accidents  happening  dur- 
ing the  term.  "  Fraud  apart,  there  is  no  law  against  letting 
a  tumble-down  house."  * 

Now,  the  foundation  of  this  immunity  may  be  either  some 
rule  of  public  policy  which  aims  to  expedite  and  encourage 
the  transfer  of  property  by  freeing  the  transferrer  from  all 
subsequent  liability  by  the  substitution  of  the  new  tenant 
or  owner  in  his  stead,  as  Is  indicated  by  many  of  the  opin- 
ions,^ or  it  may  result  from  this,  that  the  lessee  or  vendee 
with  knowledge  of  the  defect  (and  the  doctrine  of  caveat 
emptor  requires  him  to  know  it  if  it  be  patent  to  inspection) 
need  not  be  expected  to  use  the  premises  m  a  way  for  whidi 
it  is  then  to  his  knowledge  dangerous.*  Such  a  result  is 
not  probable,  so  no  danger  is  threatened  to  anyone,  no  wrong 
committed.  No  principle  of  public  policy  would,  of  course, 
protect  the  vendor  who  has  been  guilty  of  fraud ;  nor,  if  a 
defect  was  fraudulently  concealed  by  the  lessor  or  vendor, 
would  there  be  any  reason  to  anticipate  that  the  lessee  or 
vendee  should  refrain  from  any  particular  use  of  the  prem- 
ises or  chattel.  In  fact,  the  very  object  of  the  concealment 
would  naturally  be  to  hold  it  out  as  fit  for  all  purposes,  and 
so  increase  its  value  and  effect  a  sale  or  lease. 

A  stranger,  one  whose  proximity  to  the  property  *  is  in 
the  exercise  of  some  right  of  his  own,  and  not  by  the  per- 
mission of  and  in  the  right  of  the  lessee,  may  recover  against 

*  He  would,  however,  be  liable  to  a  passerrbx  on  an  abattinfl^  hifl^hway 
if  he  were  injured  by  a  fall  of  bricks,  et&,  from  the  ruinous  structure. 
Rich  V.  BasiiHUld,  4  C  B.  ^ 

«£rle,  C  J.  R0bbins  ▼.  Jones,  15  C  B.  N.  S.  »i.  Willes,  J^  m 
fact  prepared  the  opinion. 

'See  Curtin  v.  SomiruU  140  Pa,  70;  Huset  ▼.  Co^  120  Fed.  865. 

*This  conception  of  the  legal  improbability  of  wrongful  action  Iqr 
others,  though  in  fact  perfectly  expectable  according  to  the  known 
habits  of  mankind,  was  originally  prevalent  throughout  the  whole  law 
of  torts,  but  has  been  repudiated  m  all  cases  save  those  dealing  with 
the  obligations  of  owners  of  real  estate,  where  archaic  conceptions  are 
preserved  by  the  conservative  attitude  of  the  courts  thereta  Such 
conceptions  are  often,  by  the  analogies  of  real  property  law,  applied  . 
also  to  cases  dealing  with  the  obligation  of  the  owners  or  even  makers 
of  personal  proper^.  See  infra,  where  this  is  discussed  at  greater 
length. 

*This  can  usually  occur  only  in  cases  of  real  estate.  Though  sec 
Lessee  r,  Bnchanan,  51  N.  Y.  479^  where  suit,  however,  was  bronght 
against  the  purchaser  of  a  defective  boiler. 
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the  lessor  who  leases  the  premises  in  a  ruinous  condition  for 
injuries  received  thereby;  one  coming  on  the  premises  in 
the  right  of  a  lessee  may  not.  Why  is  this  ?  If  the  immunity 
be  the  result  of  public  policy,  then  there  should  be  no  dif- 
ference between  the  two.  If,  on  the  contrary,  it  is  owing  to 
the  fact  that  the  defect  being  known  to  the  lessee,  there  is  • 
no  reason  to  expect  that  he  will  use  the  premises  in  a  way 
for  which  it  is  unfit,  the  distinction  is  obviously  sound  For, 
while  such  a  building  must  until  repaired  remain  a  danger 
to  those  the  exercise  of  whose  rights  ^^  force  them  to  come 
witliin  the  reach  of  it,  there  is  no  reason  to  expect  that  the 
lessee  will  invite  either  customer  or  guests  to  come  on  the 
premises  without  warning  until  he  has  put  them  in  a  condition 
fit  for  their  reception.  The  right  of  one  coming  upon  the 
premises,  even  on  the  occupier's  business,  or  using  the  chat- 
tels of  another  for  his  purposes,  is  not  to  have  the  premises 
or  chattels  made  safe,  it  is  either  to  have  them  made  safe 
or,  in  the  alternative,  to  have  notice  given  him  that  they  arc 
unsafe. 

When,  however,  the  premises  are  rented  for  the  purpose 
of  being  at  once  thrown  open  to  the  public  for  its  use  for  a 
purpose  for  which  its  condition  unfits  it,  the  lessor  has  been 
held  liable  to  anyone  of  the  public  injured.  In  Barrett  y. 
Lake  Ontario  Beach  Co}^  a  diving-chute  had  been  erected 
by  the  defendant  and  leased  to  a  company,  who  operated  it 
The  defendant  was  the  owner  of  an  amusement  park  of 
which  the  diving-chute  formed  one  of  the  attractions.  The 
railings  around  the  platform  were  not  sufficiently  close  to- 
gether, and  the  plaintiff,  who  had  paid  for  admission  to  the 
chute,  slipped  on  the  wet  platform,  fell  through  the  railing, 
and  was  injured.  It  was  held  that' he  could  rteover  against 
the  lessor.  "If,''  said  Gray,  J.,  "the  premises  be  rented 
for  public  use  for  which  the  lessor  knows  they  are  unfit  and 
dangerous,  he  is  guilty  of  negligence."  When  the  defect 
is  patent,  the  court  conceded  that  the  tenant  may  also  be- lia- 
ble.   There,  however,  was  no  fraud  or  concealment    "  The 

^  Persons  Msing  abutting  highways  and  adjacent  property  owners. 
^  174  N.  Y.  3io»  following  Swards  t.  Edgar,  59  N.  Y.  aa 
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liability  for  the  unfit  condition  of  the  premises  which  had 
been  let  for  a  specific  puqx)se  rests  upon  the  omission  to  use 
due  care  in  their  erection  and  constructioa*'  "  The  essential 
principle  is  the  omission  or  neglect  in  preparing  a  strucnire 
to  be  put  to  a  particular  public  use  to  make  it  reasonably  fit 
and  safe  for  that  use/'  "  Such  instances  (of  liability)  are 
where  one  Jets  a  warehouse  so  imperfectly  constructed  that 
the  floors  will  not  support  the  weight  necessarily  put.  on 
them.''" 

Fox  V.  Buffalo  Co}^  goes  even  further,  for  there  the  lessor 
of  a  race-track  and  a  grand  stand  appurtenant  thereto  was 
held  liable  to  a  person  injured  by  the  fall  of  a  defectively 
constructed  stand,  though  the  plaintiff  had  not  purchased 
the  ticket  by  which  he  obtained  admission.  "  In  ordinary 
cases,"  said  Ward,  J.,  "  there  is  no  implied  warranty  (no 
duty)  that  buildings  leased  for  ordinary  purposes  are  safe 
for  such  purposes.  The  ruie  is  different  in  regard  to  build- 
ings  and  structures  in  which  public  entertainments  are  de- 
signed to  be  given,  and  for  admision  to  which  the  lessors 
directly  or  indirectly  receive  compensation.  There  the  les- 
sors hold  out  the  structures  as  fit  for  use  for  such  purpose, 
and  undertake  that  due  care  (and  that  the  highest)  has  been 
exercised  in  their  erection.  The  defect  was  one  of  original 
construction.  The  defendant  itself  created  an  unsafe  and 
dangerous  structure;  it  was  its  duty  to  know  that  the 
structure  was  safe,  or  at  least  to  exercise  the  highest  degree 
of  care  to  that  end."" 

"See  Carson  ▼.  Codley,  26  Pa.  iii,  and  GodUy  ▼.  Haggertyt  ao  Fik 
387,  two  cases  arising  out  of  the  same  accident  The  defendant  was 
himself  personally  in  default;  he  had  chosen  to  be  hit  own  architect 
and  his  plans  were  defective.  The  huilding  was  built  for  the  express 
IMirpose  of  being  leased  by  the  United  States  Customs  for  heavy  stor- 
age under  arrangement  with  the  government,  who  were  to  take  it 
over  as  soon  as  completed  Then  there  was  both  misfeasance  and 
interest  in  the  particular  use  to  which  the  building  was  to  be  imme- 
diately put,  and  the  case  was  clearer  than  Fox  ▼.  Bulfalo  Co.  In  the 
one  case  an  owner  of  goods  stored  in  the  building,  yi  tiie  other  a 
man  working  therein,  was  allowed  to  recover  for  m juries  sustained 
by  its  fall  The  cases,  while  often  criticised  hy  the  Pennsylvania 
courts,  have  never  been  overruled. 

■21  App.  Div.  (N.  Y.)  321. 

''This  means  a  duty  such  as  a  railroad  owes  to  its  passengjers  in 
regard  to  its  roadbed  and  rolling-stock — a  duty  to  answer  for  it  that 
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The  distinction  seems  to  be  between  the  lease  of  a  bafld- 
ing  and  the  lease  of  a  specific  use  thereof.  In  the  first  case 
the  lessor  has  no  interest  or  profit  out  of  the  particular  use, 
in  the  latter  he  has.  "  The  defendant  participated  in  the 
profits  of  the  undertaking  with  the  lessee;  on  the  single  day 
on  which  it  was  rented,  it  had  received  two  hundred  dolkrt 
rental.  It  was  thus  a  party  to  the  wrong  of  holding  out  an 
invitation  to  come  upon  this  dangerous  structure" — ue.,  for 
the  purpose  of  the  lessor's  business,  as  well  as  that  of  the 
lessee.  The  renta'  yztwt  of  the  property  depended  upon  its 
immediate  fitness  for  this  use.  The  rent  was  paid,  not  for 
so  much  land,  but  for  a  race-track  with  the  appurtenances 
necessary  for  its  immediate  use  as  such;  the  defendant's 
business  might  property  be  said  to  be  the  renting  of  racing 
facilities.*'  The  test  would  seem  to  be  whether  the  lessor 
is  interested  in  the  particular  use  in  which  the  injury  is 
sustained,  whether  the  property  is  to  be  put  to  such  use  im- 
mediately in  its  existing  condition,*'*  and  whether  the  con- 
dition of  the  property  and  the  use  for  which  it  is  leased  are 
such  that  injury  is  threatened  to  the  public,  or  any  particular 
class  therein,  if  it  be  not  in  safe  condition.  Such  seems  to 
be  the  conception  of  the  public  use  of  which  the  court  speaSa 
early  in  its  decision.  In  Barrett  v.  Ontario  Beach  Co.  it 
must  be  noted  that  as  a  defect  had  arisen  from  originally 
faulty  construction,  the  owners  were  liable  without  notice^ 

care  it  taken  in  their  construction,  by  whomsoever  they  delegate  such 
construction ;  not  to  insure  the  safety  of  passengers,  but  to  insure  that 
care  has  been  taken  to  provide  for  their  safety.  Here,  as  in  Francii 
T.  CockrelU  L.  R.  5  Q.  B.  501,  the  sUnd  was  built  by  a  competent 
builder  under  the  super  nsion  and  from  the  plans  of  a  competent  arcitt> 
tect 
"Such,  toOk  was  the  position  of  the  defendant  in  Camf  ▼.  Wood^ 

26  N.  Y.  99^  who  made  a  business  of  leasing  the  use  and  control  of 
is  premises  for  the  night  for  dances  and  other  village  entertainments, 
and  of  the  defendant  in  Green  v.  Winters.  17  Misc.  ^  infra,  who 
did  not  lease  a  wagon  to  the  club  for  iu  use  generally,  but  who  sihh 
plied  a  picnic  wagon  for  the  very  purpose  of  taking  the  club  on  its 
usual  excur8ion--he  leased  not  the  wagon,  but  iU  use  for  picnic 
purposes— it  was  its  fitness  for  that  which  gave  it  its  rental  value. 
See  also  Cum^WI  v.  Company.  62  Me.  582;  Wendell  v.  Baxter.  16 
Gray  (Mass.).  494.^ 

"•In  Barrett  v.  Co.  the  lessee  was  expressly  prohibited  by  the  lease 
from  makmg  any  alterations  in  the  structure  without  the  lessor'a 
wntten  consent 
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but  that "  if  the  dangerous  conditions  arose  from  some  cause, 
such  as  decay,  intervening  after  construction,  notice  or 
>Tieans  of  knowledge  might  have  been  imported."  There 
would  be  in  the  latter  case,  however,  not  a  mere  duty  to  dis- 
close known  defects,  but  a  duty  to  take  affirmative  steps 
to  inspect  in  order  to  ascertain  if  any  defects  existed.  The 
duty  is  still  an  affirmative  one.  It  is  to  take  care  that  the 
premises  shall  be  fit  for  the  partkular  use  in  which  the  lessor 
has  an  interest,  from  which  he  receives  a  benefit,  indirect, 
it  is  true,  but  still  a  benefit  derived  from  the  particular  use. 
The  case  seems  identical  in  principle  to  Heaven  v.  Pender. 
There,  too,  the  chattel  had  passed  out  of  the  defendant's 
hands,  it,  too,  was  leased  as  part  of  the  docking  facilities 
let  to  the  shipowners  for  immediate  use  for  a  purpose  for 
which  it  was  unfit,  arid  so  dangerous.  That  the  dockowner 
retained  possession  of  the  docks  as  a  whole  could  make  no 
difference;  the  dockage  of  the  particular  dodc  had  been 
let  and  all  the  appliances  and  tackle  had  passed  into  the 
possession  and  control  of  the  shipowners.  They  were  being 
used  directly  in  the  business  of  the  ship-painter.  The  dock- 
owners'  interest  in  the  use  was  as  indirect  as  that  of  the 
defendant  in  Fox  v.  Buffalo  Co.;  he  was  interested  in  their 
use,  because,  since  his  dodcs  could  not  have  been  rented  for 
Ttpair  purposes  without  them,  he  obtained  an  enhanced 
rental  by  furnishing  the  necessary  appliances  for  repair.^* 
The  court  in  Heaven  v.  Pender  had  no  difficulty  in  holding 
that  the  defective  staging  and  appliances  were  furnished  by 
the  dockowner  for  use  in  his  business,  a  use  in  which  he  had 
an  interest  and  from  which  he  derived  a  benefit 

No  legitimate  distinction  can  be  drawn  between  the  lease 
of  a  diattel  or  structure  for  use  on  the  premises  of  the 
lessor,  whether  the  lessor  retains  possession  generally  of 
such  premises,  as  in  Heaven  v.  Pender,  or  not,  as  in  Fox  v. 
Buffalo  Co.,  and  the  lease  of  a  chattel  to  be  used  elsewhere. 


''Just  as  in  Fox  r.  Buffalo  Co^  without  the  stand  the  track  was 
unrentable  for  exhibition  purposes.  It  will  be  remembered  that,  ia 
the  lower  court,  Casc^  J.,  likened  the  defendant  ia  Heaven  y.  Pender 
to  a  landlord  who  had  parted  with  possession,  and  also  that  in  his 
opinion  tiie  evidence  did  not  show  aaj  defect  at  the  time  of  transfer. 
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Interest  in,  benefit  from,  a  particular  use,  and  not  the  locality 
of  the  use  nor  the  possession  or  control  of  the  chattel,  deter- 
mines the  obligation.  So,  in  Winters  v.  Green^^  it  was 
held  that  the  lessor  of  a  coach  furnished  for  a  particular 
use  and  defective  for  such  use  through  his  negligence  was 
liable  to  a  person  Injured  in  consequence  of  these  defects. 
The  defendant  had  leased  the  coach  to  a  social  club  for  use 
at  its  annual  picnic.  The  plaintiff  was  the  guest  of  a  mem- 
ber of  the  dub.  The  hire  was  probably  paid  out  of  the  club's 
treasury,  not  by  members  who  went  on  the  picnic;  certainly 
the  plaintiff  paid  nothing.  Daly,  P.  J.,  said :  "  The  injury 
sustained  was  due  to  the  breach  of  the  defendant's  duty  to 
furnish  a  reasonably  safe  machine  in  good  order  for  the  pur- 
pose for  which  it  was  hired.  For  this  breach  of  duty  the 
defendant  is  liable  to  a  guest  of  the  club  as  well  as  to  one 
of  its  members.  .  .  .  The  defendant  would  not  be  liable 
to  a  stranger — i.^.,  a  person  not  connected  with  the  club  or 
a  member  not  carrying  out  some  right  which  the  club  had 
in  using  the  coach  pursuant  to  the  contract  Recovery  must 
be  confined  to  the  lessee  or  a  person  connected  with  him  in 
carrying  out  some  right  which  he  had  under  the  contract 
of  hire."  While  the  obligation  is  not  confined  to  parties 
to  the  consideration  or  to  the  contract,  it  does  not  extend 
beyond  those  who,  in  view  of  the  contract,  may  be  expected 
to  use  the  coach.  The  obligation  does  not  arise  out  of  the 
contract,  but  out  of  the  relation  assumed  under  it,  and  the 
contract  may  be  shown  not  as  creative  of  rights  and  obli- 
gations, but  as  giving  notice  to  the  defendant  of  the  extent 
of  the  injury  threatened  by  a  breach  of  his  duty.  . 

It  may  be  safely  said  that,  ist,  one  who  furnishes  an 
article  or  structure  for  use  for  a  purpose  in  which  he  has  an 
interest,  direct  or  indirect,  and  from  which  he  derives  direcdy 
or  indirectly  a  benefit,  is  bound  to  exercise  care  to  have  the 
structure  or  article  fit  for  such  use.** 

"  17  N.  Y.  Misc  597;  40  N.  Y.  Sufp.  6591 

""This  is  the  generally  accepted  rule  throughout  the  United  States. 
Sec  Globe  Co.  v.  Coughry.  56  N,  Y.  126;  Hayes  t.  R.  J?.,  150  Masi^ 
457;  Bright  V.  Barrett.  88  Wise  2891  A  rather  extreme  case  is  that 
of  Fish  Kerlin  Gray  Electric  Co>^  99  N.  W.  1092  (S.  Di),  1904.  The 
defendant  had  erected  an  arc  light  in  a  church,  and  originally  had 
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2d.  Such  obligations  can  extend  no  further  than  the  abil- 
ity to  satisfy  them.  Where  the  possession  of  the  article  or 
structure  is  transferred,  if  it  be  at  the  time  of  transfer  fit 
for  the  use  for  which  it  is  designed,  the  transferee  is  alone 
responsible  for  any  defects  arising  subsequently,  since  with 
the  possession  and  control  passes  the  power  to  inspect  and 
repair;  he  is  alo.ne  able  to  observe  and  remedy  such  defects, 
and  his  alone  is  the  duty  of  inspection  and  repair. 

Upon  this  latter  principle  depends  the  much  cited  and 
generally  misunderstood  case  of  IVintcrbottom  v.  Wright?^ 
This  case  came  before  the  court  on  demurrer.  The  decla- 
ration alleged  that  the  defendant  had  contracted  to  supply 
to  the  Postmaster-General  and  keep  in  repair  a  mail  coach, 
and  that  by  virtue  of  the  said  contract  it  was  the  duty  of 
the  defendant  to  keep  the  coach  in  repair ;  that  the  plaintiff, 
knowing  and  relying  on  the  said  contract,  had  engaged  to 
drive  the  coach,  and  that  by  reason  ,of  the  defendant's  dis- 
regard of  his  contract  and  failure  to  perform  his  duty  there- 
under the  coach  became  in  a  weak  condition,  and  broke  down 
and  injured  the  plaintiff. 

In  form,  the  only  obligation  alleged  was  clearly  one 
arising  solely  by  virtue  of  the  contract  to  which  the  plaintiff 
was  not  a  party,  but  upon  which  he,  knowing  of  its  existence, 

retained  the  ownership  of  it,  but  had  transferred  it  before  the  acci- 
dent They,  however,  agreed  to  famish  the  elcctricitv  and  to  keep 
the  light  and  machinery  connected  with  it  in  good  order.  The  lifi^ht 
had  worked  badly,  the  defendant  sent  a  man  to  repair  it;  the  repairs 
were  badly  done  and  the  lamp  fell  on  the  plaintiff,  a  member  ot  the 
church.  It  was  held  that  the  defendant's  obligation  was  not  terminated 
by  the  transfer  of  the  lamp,  since  they  still  continued  to  use  it  for  the 
transmission  of  their  current,  and  so  in  the  course  of  their  business; 
and  also  because  they  had  contracted  to  keep  the  lamp  in  repair.  The 
case  might  also  have  been  decided  as  it  was  on  the  ground  that  what- 
ever their  duty  to  repair  might  be,  they  were  liable  because  they  had 
attempted  to  repair  and  repaired  badly,  misfeasance  whether  the  under- 
taking was  gratuitous  or  not  See  in/ra,  page  285.  But  see  Thomas  ▼. 
Mayville  Gas  Co.,  56  S.  W.  (Ky.)  153;  S3  .L.  R-  A.  147,  where  ao 
electric-light  corporation  which  used  trolley-wires  for  the  transmission  ' 
of  its  current  was  **  chargeable  with  the  duty  to  see  that  the  wires  were 
pro|>erly  insulated,  and  it  as  well  as  the  Trolley  Company  is  liable  for 
a  failure  to  perform  that  duty  if  a  person  is  killed  thereby."* 

*io  M.  and  W.  109  (1842),  generally  cited  as  authority  for  the 
totally  different  rule  that  the  maker  of  an  article  is  freed  oy  its  sale 
from  all  liability,  save  to  the  vendee,  for  defects  of  original  construe* 
tioa. 
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had  chosen  to  rely.'^  In  substance,  the  breach  was  a  failure 
to  keep  the  coach  in  repair.  There  is  no  allegation  in  the 
declaration  that  the  coach  when  del'vered  to  the  Postmaster 
was  in  any  way  defective.  In  this  it  differs  from  the  cases 
of  Heaven  v.  Peiider,  Elliott  v.  Hall,  and  Winters  v.  Green. 
With  the  transfer  of  possession,  the  legal  duty  of  repair  had 
passed  to  the  Postmaster  and  rested  solely  upon  hinu  Any 
obligation  to  repair  asstimed  by  the  lessor  in  his  contract 
must  rest  solely  upon  the  contract,  and  not  upon  his  position 
as  lessor  of  a  coach  for  use  as  such.  It  would  be  a  mere 
arrangement  between  the  Postmaster  and  himself  by  which 
he  assumed  the  burden  of  performance,  but  by  which  the 
l^al  obligation  and  liability  of  the  respective  parties  towards 
others  remained  unchanged.  Like  similar  agreements  by 
landlords  in  leases  of  real  estate,^  and  like  statutes  im- 
posing upon  abutting  owners  the  cost  of  repairing  side* 
walks,^  it  is  the  burden  of  performance,  and  not  the  obli- 
gation, which  is  transferred.  The  party  liable  may  make 
what  arrangements  he  pleases  for  Uie  performance  of  his 
duties;  he  still  remains  liable,  and  solely  liable,  for  thdr 
non-performance.  The  duty  cannot  be  transferred.  The 
lessor  becomes,  as  it  were,  an  independent  contractor  for 
the  performance  of  the  lessee's  duty  of  repair.  As  Lord 
Abinger  said :  ''  Here  the  action  is  brought  simply  because 
the  defendant  was  a  contractor  with  another."  And  Rolfe, 
B.,  said :  ''  The  breach  of  the  defendant's  duty  stated  in  the 
declaration  is  an  omission  to  keep  the  carriage  in  a  safe 
condition,  and  when  we  examine  the  mode  in  which  it  is 
alleged  to  have  arisen,  we  find  the  statement  that  the  de- 
fendant assumed  it  under  and  by  virtue  of  the  contract 
TTie  duty  is  shown  to  have  arisen  solely  from  the  contract, 
and  the  fallacy  consists  in  the  use  of  the  word  duty.    If 

*It  must  be  remembered  that  %i  the  time  and  in  the  court  before 
which  the  case  came  for  decision  the  utmost  accuracy  of  pleading  was 
still  of  essential  importance; 

■  TuUU  V.  Gifbert.  145  Mass.  169;  Stock  v.  Boston,  140  Mass.  416; 
Hahn  y.  Roach,  7  Northampton  Co.  Rep.  (Pa.)  22. 

^Rochester  ▼.  Campbell,  123  N.  Y.  405.  The  Pennsylvania  nde  hj 
a  smgular  misconception  of  their  own  cases  is  contra.  MinUer  ▼. 
Hogg,  193  Pa.  137. 
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a  duty  to  the  Postmaster,  that  is  true;  if  to  the  plaintiff, 
there  is  none."'  In  form  the  duty  was  alleged  to  arise  not 
as  a  legal  incident  to  the  relation  between  the  parties,  bat 
solely  by  virtue  of  the  contract ;  in  substance,  no  duty  existed 
to  repair  save  under  the  contract,  for  a  lessor  owes  no  duty 
of  repair  after  the  property  is  transferred." 

What  Lord  Abinger  says  in  his  opinion  must  be  read  with 
a  clear  conception  of  the  point  actually  before  the  court 
He  fully  recognizes  that  where  by  contract  a  relation  is 
created  to  which  the  law  attaches  the  obligation  of  care,  such 
obligation  is  not  contractual  in  origin,  and  extends  beyond 
the  parties  to  the  contract  He,  no  doubt,  takes  too  narrow 
a  view  of  the  relations  to  whidi  such  duty  is  attached,  but 
his  attention  is  not  specifically  directed  to  this  point'^  He 
also  recognizes  that  for  active  misfeasance  threatening  and 
causing  injury  to  the  public,  the  liability  is  not  restricted  to 
the  parties  to  the  contract  in  the  execution  of  which  it  it 
committed."  He  is  concerning  himself  with  duties  such 
as  that  in  the  case  in  hand  It  may  well  be  that  what  he 
says  of  the  injustice,  "  that  after  the  defendant  had  done 
everything  to  tiie  satisfaction  of  his  employer  in  all  matters 
between  them  adjusted  and  the  accounts  settled,  on  the 
footing  of  the  contract,  we  should  subject  them  to  be  ripped 
open  by  this  action  of  tort,''  may  be  quite  true,  where  the 
duty  is  purely  contractual;  one  which  can  affect  no  one 
but  the  promisee,  or  even  as  here,  where  the  burden  of 
performing  a  duty  owed  by  the  promisee  to  others  is 

"Omit  the  contract  to  repair  after  transfer,  and  tfae  case  becomes 
that  supposed  hy  Cave»  J^  to  exist  in  Heaven  v.  Pender^  L  R.  9  Q.  B. 
D.  jo6^  that  the  defect  in  the  stagins^  in  that  case  had  arisen  after 
transfer  and  that  the  lessees  and  not  the  defendant  were,  therefor^ 
liable  for  its  condition,  due,  not  to  an  original  defect,  but  to  lack  of 
repair. 

""He  says  unless  some  public  duty  be  undertaken  or  a  public  nui- 
sance created,  no  action  of  tort  can  be  brought  unless  an  action  on 
the  contract  would  lie.  There  is  no  instance,  he  states,  in  which  a 
"party  not  privy  to  a  contract  with  a  carrier  can  maintain  an  action.** 
Onhr  nine  years  after  this  bepn  in  MarskaU  ▼.  York  and  NewcastU^ 
IX  C  B.  665,  that  line  of  decision  which  has  firmly  established  the  riyht 
of  anyone  accepted  as  a  passenger  to  recover  in  tort,  though  not  pnvy 
to  the  contract  for  his  carriage. 

*Sec  note  14,  "or  public  nuisance  created." 
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taken  over  by  the  contract.**  What  is  an  adequate  per- 
formance of  the  contractual  obh'gation  concerns  only  the 
parties,  but  where  the  contractor  or  lessor,  by  reason  of  his 
position  as  such,  owes  a  duty  to  others  than  his  employer 
or  lessee,  while  the  employer  may  be  satisfied,  the  public 
is  not,  so  long  as  danger  is  threatened  to  it;  while  the  ac- 
counts between  the  parties  to  the  contract  are  settled,  the 
contractor's  whole  liabilities  are  not  discharged  until  he 
has  paid  for  all  the  injury  he  has  done.  As  Baron  Parke 
says  in  Longmcid  v.  HoUiday,'^^  "  One  who  creates  a  public 
nuisance  cannot  be  saved  from  the  consequences  of  his 
wrongful  act  by  showing  that  he  was  also  guilty  of  a  breach 
of  contract  and  responsible  for  it ;"  or  th?*t  he  has  paid 
damages  for  it,  or  been  excused  therefrom.  To  deny  re- 
covery to  the  injured  because  of  the  inconvenience  caused 
to  the  guilty  by  the  disturbance  of  their  accounts  would  be 
the  height  of  injustice. 

Then,  too,  when  Alderson.  B.,  says,  "  The  only  safe  rule 
is  to  confine  the  right  to  recover  to  those  who  enter  into  the 
contract;  if  we  go  one  step  beyond  that,  there  is  no  reason 
why  we  should  not  go  fifty,"  it  must  again  be  remembered 
that  he  was  speaking  of  the  right  to  recover  for  the  breach 
of  an  obligation  arising  both  in  form  and  substance  solely 
by  virtue  of  the  contract  His  statement  is  no  authority 
for  the  position  that  an  obligation  imposed  by  law  upon  the 
conduct  of  a  business  or  a  relation  voluntarily  assumed 
should,  because  by  a  contract  a  similar  duty  has  been  ex- 
pressly assumed  towards  some  of  them,  be  confined  to  these 
latter  only,  among  all  of  those  for  whose  protection  the  duty 
was  imposed.  While  it  is  true  that  no  one's  rights  can.be 
enlarged  by  a  contract  to  which  he  is  no  party,  it  is  equally 
true  that  ihey  cannot  be  restricted  or  destroyed  thereby. 

"  Such  others  have  been  in  no  wa^  prejudiced  by  such  delegation  of 
the  performance,  their  remedy  against  him  who  originally  owed  the 
duty  is  as  available  and  complete  as  thoup;h  he  had  attempted  the 
performance  of  his  duty  in  person  or  by  his  servants.  In  this  case; 
It  is  true,  there  was  a  duty  of  imperfect  obligation,  unenforceable 
because  of  the  public  position  of  the  Postmaster,  but  this  was  a  ride 
known  to  and  assumed  by  all  who  dealt  with  him. 

"6Exc76x. 
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While  the  affirmative  duty  of  seeing  that  an  article  is 
in  safe  condition  for  a  particular  use  rests  on  him  who  has 
an  interest  in  the  particular  use,  direct  or  indirect,  and  while 
a  lessee  in  possession  of  such  article,  being  the  only  person 
able  to  observe  the  need  of  repairs,  is  alone  obliged  to  main- 
tain it  in  fit  condition  for  use,  the  lessor,  whether  bound  by 
contract  with  his  lessee  to  repair  or  not,  may  make  himself 
liable  if  he  does  make  repairs  and  make  them  badly.'*  He 
is  not  bound  to  act,  but  he  is  bound,  if  he  acts,  not  to  act 
carelessly.  While  under  no  duty  to  repair,  and  so  not  liable 
for  non-feasance,  he  is  liable  for  active  misfeasance.  Nor 
can  he  claim  that  he  could  not  expect  his  tenant  to  use  the 
article  while  out  of  repair,  for  by  his  assuming  and  making 
the  repairs,  he  has  led  his  tenant  to  believe  that  the  article 
had  been  rendered  fit  for  use.** 

Such,  then,  appears  to  be  the  effect  of  the  cases  dealing 
with  the  obligation  of  lessors  of  real  and  personal  property. 
It  remains  to  consider  the  effect  of  a  transfer,  not  merely 
of  the  possession,  but  of  all  title  to  the  land  or  chattel,  of 
all  interest  in  its  future  use,  as  where  it  is  sold  or  where  a 
contractor  hands  over  a  finished  article  or  structure  to  his 
employer. 

Many  influences  have  tended  to  confuse  and  to  cloud  this 
question.  It  is  possible  to  look  at  the  matter  from  many 
sides.  It  deals  with  the  rights  and  obligations  of  property 
subject,  as  they  are,  to  highly  technical  and  artificial  rules 


"  Gregor  v.  Cody,  82  Me.  131 ;   Gill  r.  MiddUton,  105  Mass.  477. 

"Unless  he  actually  makes  repairs  and  does  so  badly,  the  tenant 
cannot  in  an  action  on  a  covenant  to  repair  recover  for  an  injury  to 
himself  or  family  from  the  ruinous  condition  of  the  thine  leased. 
Shick  ▼.  Fleishner,  26  Ap.  Div.  (N.  Y.)  21a  Under  the  rule  of  HadUf 
V.  BaxendaU,  9  Exch.  341,  such  iiijury  is  not  the  normal  result  of  sud 
breach,  which  is  only  that  the  tenant  will  use  the  thing  leased  until 
repairs  are  made,  or  will  be  forced  to  have  them  made  at  his  own  cost' 
Nor  are  there  usually  any  circumstances  known  to  both  at  the  time  the 
covenant  to  repair  is  made  which  brings  within  the  defendant's  view 
the  probability  that  the  tenant  will  wrongfully  continue  to  use  the 
structure  unrepaired.  The  lessor,  being  out  of  possession,  can  only 
know  of  the  need  of  internal  repair  through  notice  from  the  tenant. 
Before  the  lessor  need  make  repairs,  therefore,  the  tenant  must  know 
the  condition  of  the  thing,  and  it  its  condition  render  its  use  dangerous, 
the  lessor  need  not  expect  him  to  continue  to  use  it;  if  danger  is  not 
probable,  the  injury  sustained  is  not  expectable. 
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in  which  archaic  concq>tions  persist  by  reason  of  the  con- 
servative attitude  of  the  courts  to  questions  of  this  sort** 
In  addition,  considerations  of  public  policy  lead  the  courts 
to  look  with  disfavor  on  any  obligations  which  tended  to 
restrain  the  free  alienation  of  property.** 

The  cases  dealing  with  the  effect  of  a  sale  of  real  prop- 
erty are  few  in  number.  In  the  cases  of  Blunt  v.  Aiktm  ■■ 
and  Harper  v.  Plumcr  ••  directly  opposite  dedsi<M^  were  ren- 
dered upon  practically  the  same  state  of  facts.  In  each  the 
defendant  had  erected  a  dam  upon  his  land  to  a  height 
which  caused  an  overflow  upon  the  land  of  the  plaintiff. 
In  both  the  defendants  had  aliened  the  land;  in  both  the 
same  English  cases  were  cited.  In  Blunt  v.  Aiken  it  was 
held  that  by  the  sale  the  defendant  had  relieved  himself 
from  all  liability  for  any  injury  which  occurred  after  the 
transfer.  In  Harper  v.  Plumer  it  was  held  that  the  defend- 
ant, having  created  the  nuisance,  remained  liable  for  i^ 
injurious  effects  until  it  was  removed.  Blunt  v.  Aiken  was 
qualified  in  Waggoner  v.  Jertnaine  ^  by  holding  that  where 
the  vendor  had  sold  with  a  warranty  he  remains  liable,  and 
in  Conhocton  Stone  Road  v.  Thr  Railroad^^  Lott,  C  C, 
treats  Waggoner  v.  Jermaine  as  having  entirely  overruled 
Blunt  V.  Aiken^  and  as  holding  that  **  an  original  wrong- 
doer, notwithstanding  alienation,  remains  liable  for  the 
damages  occasioned  by  the  continuance  of  the  nuisance  sub- 
sequent to  the  conveyance,"  and  such,  he  says,  '*  is  a  part 
of  the  rule  in  Penruddock's  Case,*'  ••  itself  one  of  the  cases 
relied  upon  in  Blunt  v.  Aiken.    This  latter  case,  therefore, 

"In  which,  too,  the  courts  have,  perhaps,  been  unconsciously  influ- 
enced by  th*  fact  that  they  themselves  spranfl^  from  the  landholdtmr 
cases,  and  so  were  inclined  to  free  landowners  of  onerous  liability  at 
the  earliest  possible  moment 

*It  can  M  readily  seen  that  if  the  obligations  of  property  owners 
were  continued  after  the  benefits  of  ownership  were  ffone,  a  would-be 
vendor  would  think  twice  before  parting  with  the  proper^  for  whose 
condition  he  still  remained  liable.  "Public  policy  does  not  demand 
that  such  clogs  on  alienation  should  be  imposed  by  construction.* 
Dean,  T.,  182  Pa.  89. 

"  15  Wendell,  SM. 

•iN.H.691 

**  3  Denio,  jo6l 

"51  N.  Y.  s73.«tpag«s»S. 
9  Rep- 50  a. 
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can  scarcely  be  said  to  be  authority  to-d?  ;  even  in  the  court 
which  decided  it,  and  there  seenis  little  ;oubt  that  the  de- 
cision in  Harper  v.  Plumcr  correctly  rej-iesents  the  effect  of 
the  early  English  cases  cited  in  it 

It  was  decided  in  Palmare  v.  Marris  Tasker  CaV  that 
all  liability  for  non-repair  of  a  ruinous  gate  passed  to  the 
vendee  together  with  the  title  and  possession  of  the  premises 
in  which  it  was  siti^ated,  even  though  the  injury  occurred 
so  soon  after  the  transfer  that  the  vendee  had  no  opportunity 
to  rqMur. 

"  This  is  not  a  letting  of  the  land  to  a  tenant,"  ••  said 
Dean,  J.,  ''  it  is  an  absolute  sale  whereby  the  owner  divests 
himself  of  title  and  all  Mght  to  re-entry  for  repairs  or  for 
any  other  purpose;  and  with  his  surrend^x  of  possession 
all  the  duties  incident  to  ownership  were  at  an  end"'  and 
were  transferred  to  the  vendee.  Now,  while  Blunt  v.  Aiken 
was  cited  with  approval,  the  case  may  be  supported  irre- 
spective of  the  point  involved  therein,  nor  is  it  necessarily 
in  conflict  with  Plumer  v.  Harper.  It  is  the  obligations 
incident  to  ownership  which  are  transferred  with  it.  Just  as 
feudal  duties  and  services  were  transferred  by  the  alienation, 
with  the  lord's  consent,  of  the  fee  out  of  which  they  arose,  the 
duty  to  repair  being  one  of  these  duties  passed  to  the  vendee, 
"  and  he  became  answerable  to  the  public  for  neglect  in  its 
performance."  In  Plumer  v.  Harper  it  was  the  liability 
of  the  creator  of  an  injurious  condition  to  answer  for  aO 
the  natural  consequences  of  his  act^  which  was  held  to  con- 
tinue after  title  had  passed  from  him. 

The  latter  had  no  real  connection  with  die  ownership  of 
the  land  The  act,  while  committed  upon  the  land,  could 
as  well  have  been  committed  by  a  trespasser,  a  licensee  or 
tenant,  as  by  the  owner.  The  liability  depends  upon  an 
act  wrongful  by  whomsoever  done,  and  does  not  depend  on 
ownership  or  possession,  and  there  seems,  therefore,  no  rea- 
son why,  simply  because  the  wrongdoer  happens  to  be  the 


"183  P^  8s. 

"  Cheetham  ▼.  Hampson,  4  T.  R.  ^I8,  cited  in  the  opiflioa^  was  a  case 
of  landlord's  liability  to  rq>air  fences  after  lease 
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owner,  his  liability  should  be  terminated  by  the  alienation 
of  the  scene  of  his  wrong.  Where,  on  the  contrary,  the 
injury  results  not  from  an  active  misfeasance  in  itsdf  wroi^- 
ful,  but  from  a  failure  to  perform  an  affirmative  duty  arising 
out  of  the  ownership  and  possession  of  property,  the  obli- 
gation would  be  transferred  by  alienation  together  with  all 
attendant  liability.  So  where  the  vendor  has  merely  allowed 
a  nuisance  created  by  his  predecessor  in  title  to  remain  upon 
the  land,  and  has  transferred  it  to  his  vendee,  his  liability 
for  its  continuance,  arising,  as  it  does,  from  his  ownership 
and  enjoyment  of  the  land  with  its  appurtenant  nuisance* 
would  undoubtedly  cease  with  alienation.**  v 

All  the  cases  which  hold  a  vendor  of  real  estate  liable  for 
the  creation  of  a  condition  thereon  which  is  a  source  of  prob- 
able future  injury  have  dealt  with  conditions  the  effects  of 
which  extend  beyond  the  land.^* 

It  has  been  seen — ist,  that  all  obligations  incident  to 

"Whether  in  Palmore  v.  Morris  Tasker  Co.  the  ruinous  condition 
of  the  gate  might  not  have  been  properly  held  to  be  a  defect  created 
by  the  misconduct  of  the  vendor,  by  the  non-|>erformance  of  an  obls- 

?:ation  which  undoubtedly  rested  upon  him  until  the  moment  of  trans- 
er  of  possession  rather  than  as  the  result  of  a  breach  of  the  obliga- 
tion to  repair,  which,  having  passed  out  of  him  by  the  sale,  was  in  the 
vendee  when  the  gate  fell,  is  perhaps  open  to  doubt  That  the  condi- 
tion was  patent  and  that  the  vendee  took  possession  with  knowledge 
or  means  of  knowledge  that  a  danger  existed  which  if  not  immediatdy 
repaired,  or  even  before  repairs  could  be  made,  might  cause  injury 
and  liability,  induced  the  court  to  hold  that  he  had  accepted  the  land 
with  all  the  obligations  and  liabilities  attendant  upon  its  existing 
condition. 

^How  far  the  rule  contained  in  Fox  v.  Buffalo  Co.  would  be  ex- 
tended to  a  case  where  a  defect  has  been  created  unsuitin^  structures 
upon  real  estate  for  a  purpose  for  immediate  use  for  which  they  are 
sold  has  not  been  determined.  It  may  be  at  least  said  that  in  such  case 
the  defect  must  be  latent  Whether  it  is  necessary  that  it  is  known 
to  and  concealed  by  the  vendor  is  more  doubtful.  On  principle,  this 
should  not  be  necessary.  The  reason  why  either  the  lease  or  sale  of 
structures  internally  defective  in  the  absence  of  fraud  is  not  wrong- 
ful, is  because,  as  a  rule,  there  is  no  reason  to  anticinate  that  the  land 
or  structure,  if  capable  of  many  uses,  will  be  used  for  a  purpose  for 
which  it  is  unfit,  or  if  peculiarly  adapted  for  any  particular  use  will 
be  put  to  it  until  inspected  and  rendered  safe  for  such  use.  Where^ 
however,  a  structure  is  sold  for  an  immediate  use  for  which  on  its 
face  it  appears  fit,  such  immediate  use  is  to  be  anticipated,  and  where 
the  vendor  has  himself  created  the  structure  and  has  received  aa 
enhanced  price  because  of  its  availability  for  the  snecial  purpose^  it 
would^  seem  that  he  should,  under  Fox  v.  Buffalo  and  Barrtit  ▼. 
Ontario  Beach  Co,,  remain  liable  even  after  alienation. 
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ownership  are  transferred  with  it;  2d,  but  that  liability  for 
the  wrongful  creation  of  a  nuisance  upon  the  land  is  not 
terminated  by  alienation;  3d,  in  addition  it  is  intimated  in 
Robbins  v.  Jones  that  a  lessor  may  be  liable  even  for  internal 
defects  if  fraud  on  his  part  at  the  time  of  the  lease  be  shown, 
and  in  Palmare  v.  Morris  Tasker  Co.,  Dean,  J.,  says:  "  If 
a  grantor  conceals  from  the  grantee  a  defect  in  a  structure 
known  to  him  alone  and  not  discoverable  by  careful  inspec- 
tion, he  may  be  held  liable  though  out  of  possession,**  and 
there  appears  to  be  no  reason  why  his  liability  should  not 
extend  to  the  concealment  of  interior  defects  rendering  the 
structure  unsafe  for  a  use  for  which  it  is  manifestly  de- 
signed. 

Turning  now  to  p«:rsonal  property:  The  only  obligation 
arising  out  of  posses  iion  of  personal  property  is  to  keep  it 
in  safe  custody  if  it  be  dangerous  unless  carefully  guarded. 
Such  obligation  would  undoubtedly  pass  by  transfer  of  pos- 
session. The  obligation  to  keep  the  property  in  safe  con- 
dition is  upon  him  who  not  merely  is  in  possession,  but  whp 
uses  it,  or  upon  him  who,  while  not  in  actual  possession, 
supplies  it  for  use  for  his  own  purposes.  Interest  in  and 
benefit  from  the  use  raises  the  duty  to  take  care  that  it  is  fit 
for  the  particular  purpose  for  which,  while  in  his  possession, 
he  uses  it,  or  to  see  that  it  is  fit  for  use  when  he  supplies  it, 
and  so  parts  with  the  possession  and  the  ability  to  control  its 
future  condition. 

Now,  where  the  article  is  sold,  the  sale  normally  exhausts 
all  the  vendor's  interest  in  its  future  use.  While  immediate 
availability  for  a  particular  use  may  constitute  its  principal 
value,  may  alone  render  it  salable,  such  benefit  as  may  accrue 
therefrom  is  realized  by  the  sale — ^it  is  immaterial  to  the 
vendor  whether  the  vendee  uses  it  at  all  after  he  buys  it^^ 
The  benefit  and  interest  are  too  remote  to  impose  smy  obli- 
gation upon  the  vendor  to  take  affirmative  precautions  to 


'If  the  vendor  of  a  patented  machine  retained  a  royalty  thereon 
proportionate  to  the  use  of  it,  it  is  submitted  that  there  would  be  an 
mterest  sufficiently  direct  to  raise  an  obligation  to  take  care  that  the 
machine  was  when  sold  fit  for  use;  though  no  case  has  been  found 
raising  this  precise  point 
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ascertain  that  an  article  is  fit  for  its  normal  use.  Liatility, 
if  any,  must  be  sought  elsewhere. 

It  is  quite  obvious  that  from  the  contract  of  sale  with  its 
stipulations,  whether  warranties  or  conditions  as  to  the  char- 
acter, quality,  or  condition  of  the  thing  sold,  no  duty  can 
arise  save  towards  persons  parties  to  the  contract,  by  or  on 
behalf  of  whom  the  consideraticm  is  to  be  paid.^* 

One  not  a  party  to  a  contract  can  recover  for  an  act  or 
omission,  which  is  also  a  breach  of  contract,  where,  and 
only  where,  *'  there  has/'  as  Baron  Parke  said  in  Longmeid 
v.  Holliday,*^  "  been  a  wrong  for  which  he  would  have  had 
a  right  of  action,  though  no  such  contract  had  been  made." 

The  tendency  of  the  courts  to  consider  all  obligations 
owed  between  parties  to  a  contract  as  solely  and  directly 
consensual,^^  and  so  to  import  into  the  contract  implied 
terms  which  are  nothing  but  recognitions  of  the  obligations 
already  imposed  by  law  upon  their  voluntary  assumption 
of  specific  relations  for  the  protection  of  those  whose  safety 
is  dependent  upon  their  careful  conduct  in  the  relations  so 
asstuned,  has  led  to  great  confusion.  In  this  way  a  great 
number  of  obligations  have  been  bodily  transported  from 
the  law  of  tort  to  that  of  contract,  and  obligations  imposed 
by  law  for  the  protection  of  all  who  would  be  probably 
injured  by  their  breach  have  been  conceived  as  being  merely 
creatures  of  the  consent  of  the  parties  to  the  contract,  as 
private  grants  of  private  rights  extending  no  farther  tiian 
the  party  to  whom  they  were  given.** 

*  Great  confusion  has  been  introduced  into  the  rabjcct  by  the  idea 
that  a  recovery,  if  any,  in  such  case  most  be  based  on  the  oontrad^ 
and  involve  a  decision  as  to  the  right  of  persons  not  party  to  the  con- 
tract for  whose  benefit  it  is  expressly  or  impliedly  made  to  soe  thercoa. 

«6Exch.76l. 

^  The  modem  and  correct  view  is  expressed  by  Henn  Collins,  M.  R, 
in  Clarke  v.  Army  and  Navy  Store,  L.  R.  (1903)  i  K.  B^  paj^e  164: 
"  I  do  not  agree  with  the  contention  that  the  contract  of  sale  sweeps 
into  itself  adl  collateral  obligations  of  vendors  arising  out  of  tlut 
sale,  .  .  .  and  that  unless  a  duty  to  use  care  can  be  derived  from 
these  terms,  expressed  or  implied,  it  does  not  exist  I  do  not  think 
that  the  contract  of  salc^  which  is  mainlv  concerned  with  the  passinf 
of  the  property,  necessarily  exhausts  all  the  obligations  of  the  parties. 

*To  this  confusion  was  due  the  long  prevalent  idea  that  the  carrier 
of  passengers  was  liable  only  to  a  passenger  who  was  a  party  to  the 
contract  of  carriage.    See  Lord  Abmger's  dictum  in  IVinterboUom  v. 
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Modem  tendency  is  to  make  the  fundamental  nature  of 
the  obligation  the  test  as  to  whether  the  action  is  founded 
upon  either  tort  or  contract**  If  the  obligation  is  one  im- 
posed by  law,  either  to  act  or  to  refrain  from  action,  because 
the  performance  of  such  obligation  is  usually  necessary  in 
order  to  prevent  probable  injury  to  others,  the  obligation  is 
fundamentally  one  of  the  law  of  torts.  An  obligation  to  do 
an  act  which  will  confer  a  benefit  and  whose  breach  will 
cause  no  other  injury  than  the  loss  of  such  expected  benefit 
is  purely  contractual.  And  since  the  law  is  highly  general  in 
its  imposition  of  duties,  if  precautions  not  generally  required 
by  the  relation  of  the  parties  are  bargained  for,  though  their 
omission  will  deprive  the  party  of  tlie  expected  protection 
and  so  may  cause  actual  injury,  the  oblii^ation  being  one  not 
usually  required  to  be  imp<^ed,  is  an  :]idditional  safeguard,  a 
benefit  contrpxtual  in  its  essence.*^ 

The  liability  of  the  vendor  of  an  injuriously  defective 
chattel  (apart  from  that  for  breach  of  some  stipulation  of 
the  contract  of  sale,  a  liability  wholly  contractual)  may 
arise,  1st,  out  of  misconduct  as  vendor;  or,  2d,  out  of  mis* 
conduct  in  some  prior  position  voluntarily  assumed  by  him, 
through  which  misconduct  the  defect  is  created. 

Where  the  vendor's  sole  connection  with  the  ardde  is  as 
vendor,  where  even  his  possession  of  it  is  only  for  the  pur* 
pose  of  selling  it,  he  can  only  be  liable  for  some  active  mis- 
conduct as  vendor  or  for  the  breach  of  some  duty  imposed 
by  law  upon  the  relation  of  vendor  to  purchaser. 


JVright,  suprOf  note  34.  The  obligation  was  thou^  to  arise  from  a 
stipulation  to  cany  safely  implied  in  the  contract  of  carriage.  This 
particular  fallacy  has  been  completely  exploded.  Morshatl  v.  7L  J?.,  il 
Com.  B.  665;  Foulkes  v.  /?./?.,  L.  R.  5  C,  P.  D.  157;  Derby  v.  R.  R^ 
14  How.  468u  However,  so  late  as  1866  Willes,  J.,  in  Jndamaur  v. 
Dames,  was  forced  to  state  what  appears  to  be  sufficiently  obvioos: 
that  the  duty  of  a  shopkeeper  towards  his  customers  arose  not  out  of 
any  implied  contract,  but  from  a  use  of  the  property  for  the  owner^a 
purpose!.'' 

^So  in  Turner  v.  Stallibrass,  L.  R.  1898;  I  Q.  B.  56^  it  was  held  thai 
where  the  plaintiff  showed  a  bailment  of  a  horse  to  the  defendant  u^oa 
which  at  common  law  was  imposed  a  duty  of  careful  custody,  an  action 
for  the  breach  thereof  was  founded  upon  a  tort,  although  the  defendant 
had  expressly  agreed  to  keep  the  horse  safely. 

*If  this  be  kept  in  mind.  Baron  Parka's  statement  becomes  a  vain- 
able  gnidc^  instead  of  merely  removing  the  difficult  on^  step  fwthcr 
back. 
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When,  however,  he  is  not  merely  the  vendor  of  the  arti- 
cle, but  has  made  or  repaired  it  or  in  any  other  way  so 
dealt  with  it  that  to  his  active  misconduct,  or  lack  of  ade- 
quate care  and  skill,  the  defective  condition  of  the  chattel 
must  be  attributed,  is  he  not  also  liable  as  the  wrongful 
creator  of  the  injurious  defect?  It  is  submitted  that  he  is, 
and  that  his  liability  is  established  by  the  current  of  English 
decisions  and  by  the  analogies  of  the  cases  just  conudered 
which  deal  with  the  effect  of  the  alienation  of  real  property. 

A  vendor  of  real  estate  on  which  he  has  erect^  a  nui- 
sance does  not  terminate  his  liability  by  aliening  the  land 
on  which  it  is  situate.  But  if  the  defect  created  can  affect 
only  those  coming  upon  the  land,  he  is  in  the  absence  of 
fraud  freed  by  sale  from  further  liability.  Is  a  latent  defect 
in  a  chattel  unfitting  it  for  use  for  that  purpose  for  which 
it  is  designed,  and  for  which  its  appearance  indicates  that 
it  is  fit,  analogous  to  a  nuisance  or  to  an  interior  defect  in 
a  structure  purely  internal  in  its  effects? 

Personal  property  differs  from  real  estate  in  man)r  par- 
ticulars. Real  estate  is  fixed  in  location.  The  condition  of 
a  structure  thereon  must  be  expected  to  affect  the  safety  of 
persons  (and  their  property)  who  are  brought  into  inevitable 
contact  with  it  in  the  exercise  of  their  independent  legal 
rights.  Chattels,  on  the  contrary,  being  movable,  are  with 
few,  if  any,  exceptions,  not  in  themselves  dangerous  what- 
ever their  condition  or  character.  They  may  become  so  by 
being  placed  in  some  particular  place,  by  negligent  custody, 
or  hy  being  put  to  some  particular  use. 

But  while  land  is  generally  usable  as  land  for  many  pur- 
poses and  has  a  value  apart  from  its  immediate  availability 
for  particular  use,  many  chattels,  and  as  highly  specialized 
appliances  become  more  and  more  prevalent  an  increasing 
number  of  them,  are  designed  for  one  use  only  and  are 
valuable  and  salable  only  because  immediately  available  for 
this  particular  purpose. 

Whilt  there  may,  therefore,  be  no  reason  to  anticipate  that 
land  or  buildings  thereon  will  be  put  at  once  to  any  partic- 
ular use,  but  only  that  they  will  be  used  for  such  purposes 
as  they  may  be  found  suitable  for,  and  that  it  will  be  put 
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in  safe  coudition  for  whatever  use  the  owner  may  choose 
to  put  it,  and  so  in  the  absence  of  fraud  there  may  be  no 
wrong  in  selling  or  leasing  land  or  buildings  with  interior 
defects,  there  is  no  reason  for  similar  anticipation  in  regard 
to  an  article  whose  only  value  lies  in  its  availability  for 
some  one  particular  immediate  use 

If,  then,  the  distinction  between  liability  for  the  creation 
of  injurious  conditions  whose  effects  are  internal  and  those 
whose  effects  are  external  to  the  land  depends  on  the  reason- 
able  anticipation  of  injury  arising  from  them,  a  condition 
of  a  chattel  unfitting  it  for  the  use  for  which,  on  its  face 
it  appears  to  be  designed,  would  appear  to  be  equivalent  to 
a  condition  of  real  estate  injurious  to  neighboring  owners 
and  travellers  on  adjacent  highways. 

While  there  is  no  good  reason  for  allowing  a  sale  of  a 
defective  chattel  to  terminate  the  liability  of  him  who  created 
it  while  an  alienation  of  a  structure  in  itself  a  nuisance 
does  not;  in  either  case  the  nuisance  or  defect  must  have 
been  wrongfully  created  either  by  active  misconduct  or  by 
the  breach  of  some  positive  obligation  imposed  as  an  inci- 
dent to  the  assumption  of  some  particular  relation  to  the 
public  or  some  class  thereof  of  which  the  plaintiff  injured 
is  a  member. 

Where  the  vendor  is  also  one  engaged  as  his  trade  or 
business,  in  the  manufacture  of  such  articles,  he  has,  it  is 
submitted,  assumed  by  engaging  in  it  a  duty  to  exercise  it 
competently.^*  This  obligation  to  exercise  a  calling  com- 
petently is  of  great  antiquity,  long  antedating  the  discovery 
that  by  the  action  of  assumpsit  executory  parol  contracts 
might  be  enforced.  So  early  as  1537  Sir  Anthony  Fitz- 
herbert  in  his  abridgment,  "  De  Novel  Natura  Brevium,"  *• 
laid  it  down  as  a  principle  of  the  common  law  that  **  it  is 
the  duty  of  every  artificer  to  exercise  his  art  rightly  and 


"The  instances  given  b^  Parke,  B.,  in  Longmeid  v.  HolKday  of  the 
right  of  persons  not  parties  to  contracts  to  recover  for  what  is  also 
a  breach  thereof,  are  largely  instances  of  the  non-performance  of 
obligations  of  this  nature— apothecaries,  surgeons,  carriers,  etc 

"Writ  dc  Trespass  sur  le  Case,  page  94  D,  which  Lord  G>ke  calla 
"An  exact  work  exquisitely  penned." 
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truly  as  he  ought"  So  in  Y.  B.  3  Hen.  VI,  36,  pi.  33 
(a.d.  1425),  Martin,  J.,  says:  ''If  he  (the  millwright) 
has  made  a  mill  which  is  wholly  spoiled  and  bad,  a  writ  of 
trespass  lies."  And  in  Y.  B.  20  Hen.  VI,  34,  pi.  4,  Paston, 
J.,  says :  **  As  in  the  case  of  a  carpenter  taking  upon  him- 
self to  make  me  a  house  of  such  a  length  and  such  a  width 
and  such  a  height,  which  he  (does)  but  he  makes  an  error 
in  (joining)  or  some  such  way  which  is  outside  the  cove- 
nant. Now  action  of  covenant  fails  me,  because  he  has 
kept  all  his  covenants,  and  yet  I  shall  have  an  action  of 
trespass  on  the  case,  because  he  has  done  badly.*^  This 
obligation  to  exercise  one's  art  sufficiently  well  to  avoid 
causing  injury  long  antedated  the  implication  of  warran- 
ties or  conditions  that  the  article  should  be  properly  made. 
In  covenant  there  was  no  room  for  such  implication  of 
warranty,  even  had  such  been  possible  in  a  simple  contract; 
if  the  thing  granted  was  given,  the  covenant  was  satisfied. 
Anyone  injured  must  look  for  a  remedy  to  an  action  on 
the  case.  The  duty  to  do  work  in  a  workmanlike  way  does 
not  originate  in  a  promise  or  warranty  implied  in  fact  It 
is  a  duty  imposed  by  law  as  the  price  of  engaging  in  any 
business  whose  unskilful  exercise  will  probably  be  injurious 
to  the  legal  rights  of  others. 

The  instances  of  liability  for  the  misperformance  of  a 
contract  to  anyone  not  privy  thereto,  given  by  Baron  Parke, 
are  instances  of  this  obligation,  and  show  that,  like  all  duties 
imposed  by  law,  it  is  not  limited  to  the  parties  to  the  con- 
tract, but  extends  to  all  to  whom  actual  injury  is  threatened 
by  its  non-performance. 

In  Everard  v.  Hopkifts^^  Lord  Coke  puts  this  case:  **  If 

"This  is  an  instance  constantly  Riven  of  an  admitted  action  on  the 
case  for  misfeasance  apart  from  covenant,  and  constantly  occurs  in 
similar  language,  see  also  Y.  B.  21  Hen.  VI,  55,  pL  12,  per  Bingham,  J. 
Another  common  instance  is  that  of  a  farrier  who  in  shoeing  a  horse 
pricks  it  and  injures  it  While  it  may  be  contended  that  a  farrier  was 
exercising  a  public  trade  and  was  bound  to  shoe  every  horse  offered 
him,  no  such  contention  is  possible  in  the  case  of  a  carpenter  or  mill- 
wright Such  trades  were  purely  private,  and  could  be  exercised  or 
not  at  pleasure. 

"a  Bulst  333  (1688),  cited  in  the  course  of  the  argument  of  Lo»f- 
meid  v.  HoUiday  by  Parke,  B. 
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a  master  sends  his  servant  to  pay  money  for  him  upon  the 
penalty  of  a  bund,  and  on  his  way  a  smith  in  shoeing  doth 
hurt  his  horse,  and  so  by  reason  of  this  the  money  is  not 
paid,  this  being  the  servant's  horse,  he  shall  have  an  action 
on  the  case  for  pricking  of  his  horse,  and  the  master  also 
shall  have  his  action  on  the  case  for  the  special  wrong  which 
he  had  sustained  by  the  non-payment  of  his  money  occa- 
sioned by  this/'  Parke,  B.,  makes  the  just  comment  tiiat 
the  cause  of  action  is  certainly  remote.  It  is  very  doubtful 
whether  to-day  such  a  r«^5ult  would  be  considered  a  natural 
consequence  of  the  pricking  of  the  horse.  It,  however, 
shows  that  a  person  who  engaged  in  the  business  of  a  far- 
rier was,  in  the  opinion  of  Lord  Coke,  liable  for  misfeasance 
in  his  business  towards  all  who  might  be  injured  thereby. 
In  Pippin  v.  Skepard  **  there  is  a  still  stronger  recognition 
of  the  obligation  of  one  practising  a  profession  or  business 
to  practise  it  competently.  In  that  case  the  declaration 
stated  that  the  defendant  was  retained  and  employed  for 
a  reward  to  attend  to  the  hurts  which  the  plaintiff  had  re* 
ceived,  and  that  he  had  unskilfully  and  improperly  treated 
the  wound  whereby  the  plaintiff  was  injured.  It  was  urged 
that  there  was  no  allegation  that  the  plaintiff  had  retained 
the  defendant  or  by  whom  the  reward  was  to  be  paid*  It 
was  held  that  it  was  sufficient  that  the  declaration  should 
state  that  the  surgeon  was  employed  for  a  reasonable  reward 
to  attend  the  patient  and  that  he  entered  upon  the  treatment 
Richards,  C  B.,  said :  "  The  defendant  being  a  surgeon 
undertakes  to  the  public  to  cure  wounds  and  other  ailments. 
It  is  sufficiently  stated  that  the  defendant  undertook  the 
cure.  Negligence  and  improper  treatment  are  charged. 
The  question  is,  to  whom  was  injury  done?  From  the 
necessity  of  the  thing  the  only  person  who  can  sustain  an 
action  for  damages  for  an  injury  done  to  the  person  of  the 
patient  is  the  patient  himself,  although  the  surgeon  may 
not  have  been  retained  and  employed  by  him  to  undertake 
the  cure.''  And  Garrow,  B.,  said:  "In  all  cases  of  sur- 
geons retained  by  any  of  the  public  establishments,  it  would 

"  II  Price,  411  (1S22),  dted  bgr  Pftrkc^  B. 
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happen  the  patient  would  be  without  redress,  for  it  could 
hardly  be  expected  that  the  governors  of  an  infirmary  could 
bring  an  action  against  the  surgeon  employed  by  them  to 
attend  the  child  of  poor  parents  who  may  have  suffered 
from  his  negligence  and  inattention."  Similarly,  in  Glad" 
well  V.  Stcggallf^^  it  was  held  that  a  plea  to  a  dediratioo 
stating  that  a  plaintiff,  an  infant,  had  employed  defendant 
as  surgeon  to  cure  her,  and  that  she  had  been  injured  by  his 
misfeasance,  which  set  forth  tHat  the  plaintiff  did  not  employ 
defendant,  was  bad,  it  being  immaterial  by  whom  the  de- 
fendant was  employed.  "  The  substance  of  the  issue/*  said 
Erskine,  J.,  "  presented  by  the  declaration  is  that  the  defend- 
ant was  employed  to  cure  the  plaintiff,  not  that  he  was 
employed  by  the  plaintiff." 

In  Dalycll  v.  Tyrcr  **  these  cases  were  cited  with  approval, 
the  facts  being  as  follows :  One  Hetherington,  owner  of  a 
ferry,  hired  for  a  day  from  the  defendants  a  steam  tug  and 
crew  to  assist  in  carrying  his  passengers  across.  He  received 
the  fares,  and  paid  the  defendants  for  the  use  of  the  tug.  It 
was  held  that  the  defendants  were  liable  to  the  plaintiff,  a 
passenger,  for  an  injury  sustained  by  the  breaking  of  a  part 
of  the  tackle.  Earle,  J.,  said:  "  If  Hetherington  pays  the 
defendants  for  the  use  of  the  ship,  and  they  do  so  carry  him, 
the  plaintiff,  are  they  not  retained  for  hire  and  reward  to 
carry  the  plaintiff?"  This  was  a  case  in  which,  therefore, 
the  defendants  were  not  acting  gratuitously  but  for  reward 
in  the  course  of  their  business,  as  shipowners  engaged  in 
the  carrying  the  plaintiff,  and  were  therefore  bound  to  him 
to  exercise  due  care  in  his  carriage. 

In  addition,  in  the  case  of  Marshall  v.  York  and 
Newcastle  /?.  /?.  *•  the  carrier's  liability  to  one  not  privy 
to  the  contract  of  carriage  was  rested  directly  by  Williams, 
J.,  on  the  duty  of  every  artificer  to  exercise  his  art  rightly 
as  he  ought,  citing  Fitzherbert 

In  all  of  these  cases  the  recovery  was  based  upon  the 
breach  of  an  obligation  existing  at  common  law  upon  the 

"S  B.  N.  C  733;  E.  C  L.  R.,  vol  xxxvii,  cited  by  Parke^  B. 
"*£.  B.  and  E.  898,3)6  E.  C  L.  R. 
^  Supra,  II  C  B.  ^ 
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various  defendants  to  practise  their  trades  or  professions 
competently  and  carefully,  and  not  upon  any  term  in  the  con- 
tract of  employment  expressed  or  implied.  The  obligation^ 
therefore,  was  not  restricted  to  the  parties  to  the  contract  of 
employment  (  for  in  each  case  there  was  a  contract  of  employ- 
ment to  which  the  plaintiff  was  not  a  party),  but  extended  to 
all  to  whom  injury  was  threatened  by  carelessness  therein. 
Two  comparatively  recent  cases  illustrate  the  application  of 
this  principle  and  its  limitations.  In  Parry  v.  Smith  *•  the 
defendant,  a  gasfitter,  employed  by  the  owners  of  a  house  to 
repair  a  gas-meter  in  the  cellar,  made  a  temporary  connection 
and  the  plaintiff,  a  housekeeper,  employed  by  the  owner, 
having  occasion  to  go  into  the  cellar  with  a  lighted  candle, 
was  injured  by  an  explosion  of  gas  which  had  escaped 
through  the  temporary  connection.  On  the  part  of  the  de- 
fendant it  was  contended  that  to  entitle  him  to  recover,  the 
plaintiff  must  show  privity  of  contract  with  the  defendant, 
a  public  nuisance  created  by  the  defendant,  or  fraud,  mis- 
representation, or  concealment.  It  was  held,  however,  that 
the  plaintiff  could  recover,  Lopes,  J.,  saying :  "  The  plain- 
tiff's right  is  founded  on  a  duty  which  attaches  in  every 
case  where  a  person  is  using  or  dealing  with  a  wholly  dan- 
gerous thing,  which,  unless  managed  with  the  greatest  caie, 
is  calculated  to  cause  injury  to  bystanders.  A  breach  of 
this  duty  is  a  misfeasance,  independent  of  contract"  This 
case,  on  its  facts,  is  an  instance  of  the  obligation  of  one 
exercising  a  trade  in  the  course  of  which,  from  its  dangerous 
nature,  injury  would  result  unless  properly  exercised,  to 
exercise  it  carefully." 

The  last  case  on  its  facts  was  one  of  a  person  exercising 
a  calling  in  the  course  of  which,  from  its  •iangerous  nature^ 
injury  would  result  unless  properly  carried  on.  The  case 
of  Cottis  V.  Selden  ^  would  seem  to  mark  the  limits  of  this 


-L.R.4C  P.  D.  sas- 

"Had  the  defendant  not  been  a  gasfitter  exercising  his  calling,  but 
a  velnnteer  who  had  made  the  temporary  fitting  gratituonslv,  it  is 
submitted  that  a  different  question  would  have  been  presented  and  a 
different  result  reached. . 

"L.  R.  3  C  P.  494  (1868). 
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principle.  In  this  case  the  declaration  alleged  that  the  de- 
fendant had  carelessly  hung  a  chandelier  in  a  public  house, 
knowing  that  the  plaintiff  and  others  were  likely  to  be 
therein,  and  the  plaintiff  being  lawfully  therein  was  in- 
jured. On  demurrer,  it  was  held  that  the  declaration  was 
bad.  It  is  to  be  noted  that  there  is  no  allegation  here 
of  the  character  of  the  defendant;  from  all  that  appears, 
he  may  have  been  the  owner  of  the  property,  a  tenant,  a 
gasfitter,  or  a  mere  volunteer.  Neither  is  there  any  alle- 
gation as  to  the  plaintiff  save  that  he  was  lawfully  upon 
the  premises.  Now,  had  the  plaintiff  been  a  bare  licensee, 
the  owner  himself  would  have  owed  him  no  duty  other  than 
to  warn  him  of  any  danger  known  to  him,  and  there  is  no 
allegation  that  the  defendant  was  aware  of  the  defective 
condition  of  the  chandelier.  It  does  not  appear  that  the  de- 
fendant had  as  in  the  course  of  his  business  and  for  a  reward 
hung  the  ciiandelier  in  question,  "  nor,"  as  Willes,  J.,  says, 
"  is  there  any  allegation  that  the  chandelier  was  in  its  nature 
dangerous  or  likely  to  do  damage  or  that  it  was  so  hung  as  to 
be  dangerous  to  persons  frequenting  the  house."  If  the  case 
stands  in  substance  for  anything,  it  is  that  there  is  no  duty 
of  careful  artisanship  unless  danger  is  probable  from  a  care- 
less exercise  of  the  defendant's  trade.** 

The  English  cases  from  that  in  Year  Book  and  Everhard 
V.  Hopkins  down  to  Parry  v.  Smith  recognize  and  enforce 
the  rule  stated  in  general  terms  by  Fitzherbcrt,  that "  Every 
artificer  must  exercise  his  trade  rightly  as  he  ought"  Nor 
are  they  instances  of  exceptional  or  anomalous  liability 
arbitrarily  held  to  be  incident  to  certain  specific  trades  and 
professions.  Some  of  them  deal  with  trades  which  are  in 
their  nature  quasi  public  trades,  the  exercise  of  which  is 
essential  to  the  public — ^public  utilities  in  the  broad  sense 

"In  Parry  v.  Smith  the  case  is  distinguished  upon  this  last  ground, 
that  the  defendant  was  not  dealing  with  a  thing  in  its  nature  dangerous 
(if  the  work  were  not  properly  done),  and  that  in  Parry  v.  Smith  he 
was  so  dealing.  In  Heaven  v.  Pender,  Brett,  M.  IL,  treats  it  as  a  case 
in  which  the  declaration  was  bad  because  there  was  no  allegation  that 
the  plaintiff  had  come  upon  the  premises  as  a  guest  Take  it  at  its 
best,  the  declaration  is  vague,  and  the  case  can  be  scarcely  said  to  stand 
for  anything  other  than  a  declaration  so  vaguely  worded  fails  to  di»* 
close  any  cause  of  action. 


AFFIRMATIVE  OBLIGATIONS  IN  THE  LAW  OF  TORT.      299 

of  the  term,  trades  which  must  be  exercised  if  the  public 
offer  themselves  as  patrons ;  not  merely  properly  exercised, 
if  at  all  But  while  carriers  of  goods  and  passengers  may 
fall  within  this  class,  the  cases,  as  has  been  seen,  include 
many  trades  which  have  no  such  public  character. 

AH,  however,  possess  certain  common  characteristics,  they 
are  trades  or  professions  from  which,  unless  carefully  prac- 
tised, injury  may  be  expected  to  result  to  those  upon  whom 
they  are  practised,  or  to  the  public  generally,  or  some  class 
thereof.  He  who  engages  in  such  a  trade  for  gain  assumes 
as  an  incident  to  its  practice  the  duty  to  practise  it  compe- 
tently. In  George  v.  Skivington  *•»  the  defendant,  an  apoth- 
ecary, had  sold  a  hairwash,  which  he  had  himself  manu- 
factured, to  the  husband  of  the  plaintiff,  who  was  injured 
by  the  use  of  it,  it  being  unfit  for  use  as  a  hairwash. 

Now,  the  making  and  sale  of  drugs,  though  in  this  case 
done  by  an  apotliecary,  was  originally  an  integral  part  of 
the  functions  exercised  by  physicians.  Until  quite  recently 
nearly  every  medical  practitioner  made  and  sold  the  drugs 
he  prescribed.  There  could  be  no  doubt  that  had  the  de- 
fendant been  a  physician  who  had  prescribed  and  made  the 
hairwash,  the  case  would  have  fallen  under  the  direct  author- 
ity of  Pippin  v.  Shcppard  and  Gladwell  v.  Steggall^  nor  could 
he  have  escaped  liability  because  the  particular  phial  of  medi- 
icine  had  been  sold  and  delivered  by  him  and  paid  for  in 
addition  to  his  fee  for  treatment  When  the  functions  of 
physicians  were  divided  and  a  part  thereof  fell  to  the  apothe- 
caries, this  part,  of  course,  carried  with  it  the  incidental 
duties  which  previously  attached  to  it,*^  and  so  though  to- 
day the  trades  and  professions  of  apothecary  and  physician 
and  surgeon  have  become  distinct  and  separate,  there  is  no 
reason  why  each  should  not  retain  the  obligations  originally 
imposed  on  the  parent  professions  of  which  eadi  is  but  a 
part.  However,  the  court  did  not  base  their  decision  upon 
the  obligation  of  apothecaries  as  a  separate  trade,  or  as 
exercising  a  part  of  the  original  profession  of  physicians, 

"*U  R.5EX.1. 

"In  fact,  the  very  instance  of  liability  to  one  not  oar^  to  the 
contract  given  by  Parke,  B.,  in  Lortgmeid  v.  Hottiday,  is  that  of  an 
apothecary  who  administered  improper  medicines  to  his  patients. 
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but  upon  the  broad  ground  that  those  who  make  an  article 
to  be  sold  for  an  immediate  particular  use,  on  the  faith  of 
it  appearance  of  fitness  therefor,  must  take  due  care  in  its 
manufacture.  Geasby,  B.,  said :  "  It  is  allied  that  the 
defendant  himself  manufactured  this  wash  with  ingredients 
known  only  to  him,  and  that  he  held  it  out  to  be  of  a  certain 
quality  and  that  it  was  not  of  that  quality,  that  he  knew 
it  was  purchased  for  the  purpose  of  being  used  by  the  female 
plaintiff.  Under  the  circumstances,  I  think  there  was  a 
duty  imposed  on  him  to  use  due  and  ordinary  care  in  its 
manufacture,  and  a  breach  of  that  duty.  The  two  things 
concur,  negligence  and  injury  flowing  therefrom.'*  Kelley, 
C.  B.,  said :  "  It  is  not  necessary  to  enter  into  the  question 
of  warranty,  because  the  contract  of  sale  is  only  alleged  by 
way  of  inducement,  the  cause  of  action  being  for  an  injury 
caused  to  the  wife  of  the  purchaser  by  reason  of  an  article 
sold  for  her  use  turning  out  to  be  unfit  for  the  purpose  for 
which  it  was  sold.  I  think  that,  quite  apart  from  any  ques- 
tion of  warranty,  there  was  a  duty  on  the  defendant  to  use 
ordinary  care  in  compounding  this  wash.  Unquestionably, 
there  was  a  duty  towards  the  purchaser,  and  it  extends  to 
the  person  for  whose  use  the  vendor  knew  the  compound 
was  purchased.  Longmeid  v.  Holliday  is  distinguishable 
because  there  was  there  found  bona  fides  and  no  negligence 
on  the  part  of  the  vendor.'* 

Thus  it  has  been  seen  that  Fitzherbert's  rule  is  applted-r- 
1st,  where  the  injury  is  done  by  some  careless  act  or  omis- 
sion in  the  direct  practice  of  the  defendant's  calling  upon 
the  very  person  injured,  as  in  Pippin  v.  Shepard^  Dalyett 
V.  Tyrer,  and  Marshall  v.  R.  R. 

2d.  Where  the  injury  is  the  indirect,  though  natural,  con- 
sequence of  the  improper  performance  of  work  on  the  prop- 
erty of  the  person  injured,  Y.  B.  3  Hen.  VI,  36,  pi.  33,  and 
20  Hen.  VI,  34,  pi.  4;  or  of  another,  Everhard  v.  Hopkins, 
Parry  v.  Smith. 

3d.  Even  where  in  the  course  of  his  trade  or  profession 
the  defendant  makes  and  puts  on  the  market  an  article  wliicfa 
is  so  incompetendy  made  as  to  unfit  it  for  the  use  for  which 
on  its  face  it  is  designed.    George  v.  Skivington. 
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Against  these  decisions  stand  only  dicta,  of  eminent 
judges,  it  is  true,  but  still  mere  dicta. 

In  Francis  v.  Cockrell,^^  Martin,  B.,  says:  "I  consider 
(the  contractor  who  erected  the  stand)  stood  in  too  remote 
a  position  from  the  plaintiff  to  be  liable  to  an  action  by  hinL 
The  law  of  England  looks  at  proximate  liabilities  as  far 
as  is  possible  and  endeavors  to  confine  liabilities  to  the  par- 
ties immediately  concerned.  It  is  apprehended  that  it  would 
be  impossible  to  contend  that  a  person  who  had'  erected  a 
building  strictly  according  to  his  contract  would  be  respon* 
sible  to  a  stranger  who  happened  to  go  on  it  if  it  be  found 
to  be  unfit  for  its  purpose." 

It  may,  however,  be  said  that  the  proximity  which 
determines  the  existence  of  an  obligation  to  act  or  refrain 
from  action  depends  upon  the  reasonable  probability  of  in- 
jury to  the  obligee  if  such  duty  is  disregarded.  That  whidi 
determines  the  liability  for  the  consequences  of  the  default 
once  established  depends  upon  the  unbroken  sequence  of 
events,  whereby  tmassisted,  save  by  natural  causes  or  the 
usual  customary  action  of  men  or  animals  under  the  con- 
ditions created,  the  wrong  works  out  its  injurious  tenden- 
cies to  their  natural  end.  Proximity  in  the  sense  that  the 
parties  are  dealing  directly  with  one  another,  that  they  are 
brought  consciously  face  to  face,  has  never  been  regarded 
as  necessary.  That  the  stewards  of  the  race-track  put  the 
stand  to  the  very  use  for  which  it  was  designed  does  not 
break  the  chain  of  proximate  cause  between  the  contractors' 
default,  if  any  existed,  and  the  spectator's  injury,  nor  could 
it  be  contended  that  the  stewards'  act  was  anything  but  the 
usual  action  of  one  for  whom  such  a  stand  was  built  Surely, 
the  contractor  is  as  proximate  to  the  spectator  as  the  apothe- 
cary in  George  v.  Sktvington  to  the  wife  of  the  customer, 
the  spectator  as  immediately  concerned  with  the  contractor's 
conduct,  as  the  housekeeper  in  Parry  v.  Smitk  was  with  the 


*  L.  R.  5  p.  B.  501,  page  51a  The  stewards  of  a  race  meeting  were 
held  liable  for  the  fall  of  a  stand  negligently  constructed  1^  the  con- 
tractors. There  was  no  personal  negligence  or  knowledge  of  the 
defect  on  the  defendants  part,  and  the  plaintiff  was  a  spectator  who 
had  paid  for  admissioo. 
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way  in  which  the  gasfitter  did  his  work.  In  neither  case 
did  the  parties  deal  with  one  another  directly.  Just  as,  in 
Parry  v.  Smith,  the  defendant  must,  had  he  thought,  have 
realized  that  persons  might  come  into  the  cellar,  and  so 
would  be  dependent  for  their  safety  on  his  care,  and  as,  in 
George  v.  Skivington,  the  defendant  knew  that  the  customer 
was  going  to  give  the  hairwash  to  his  wife  to  use,  and  so 
she  only  was  concerned  with  its  preparation,  so  here  the 
contractor  must  have  known  that  the  stand  was  not  erected 
for  the  private  use  of  the  stewards,  but  would  be  thrown 
open  to  the  public,  whose  safety  would  depend  on  the  man- 
ner in  which  they  built  it  Had  the  defect  been  open  and 
patent,  or  had  the  plans  as  presented  by  the  stewards  been 
faithfully  carried  out,**  there  would  have  been  reason  to 
say  that  the  injury  was  the  result  of  the  stewards*  misuse 
of  a  defective  stand,  or  their  error  in  not  designing  one  fit 
for  the  number  of  persons  they  wished  to  accommodate. 
Then  the  act  of  the  stewards  would  have  intervened  between 
the  defendant's  act  and  the  injury,  and  itself  been  the  sole 
proximate  cause  thereof. 

The  statements  of  Rolfe,  R,  and  Lord  Abinger,  C  B., 
in  IVinterbottom  v.  Wright  have  already  been  examined. 

There  remains  the  following  dictum  of  Willes,  J.,**  to 
whose  opinion,  however  expressed,  the  highest  deference  is 
due.  "  There  would  be  no  end  of  actions  if  we  should  hold 
that  a  person  having  once  done  a  piece  of  work  carelessly 
could  independently  of  honesty  of  purpose  be  fixed  wiA 
liability  by  reason  of  bad  material  or  insufficient  fastening. 
Take  the  case  of  a  man  building  a  house;  his  work-people 
scamp  the  work,  and  five  or  six  years  after,  through  a  high 

*It  would  appear  that  Baron  Martin  considered  the  case  as  one 
where  the  stand  fell,  not  because  of  the  contractor's  carelessness,  hm 
because  badly  planned,  probably  by  some  architect  indenendently  em- 
ployed by  the  stewards.  If  so»  no  doubt  the  contractors  were  not 
responsible,  having  been  guilty  of  no  wrong  of  commission  or  omit* 
sion.  They  are  not  bound  to  judge  of  the  propriety  of  the  thiiy 
they  make  for  the  purposes  for  which  it  is  to  be  used,  th^  are  enti* 
tied  to  believe  it  will  be  put  only  to  such  use  as  it  may  be  fitted  for. 
The  facU  as  sUted  in  L.  R.  Q.  B.,  page  i8^— ir.,  that  the  stand  was 
negligently  and  improperly  erected  and  was  msufficient  for  the  purpose 
for  which  it  was  erected,— perhaps  admit  of  this  view. 

'^Collis  v.  SMen,  Q.  B.  3  C  P.  497*  see  ^^^Pra,  page  jga 
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wind,  the  chimney-stack  falls  and  injures  a  person  with 
whoin  he  has  no  contract,  to  whom  he  owes  no  duty,  and 
against  whom  he  cannot  have  been  guilty  of  any  fraud  To 
hold  him  liable  to  an  action  at  the  suit  of  the  injured  person 
would  be  going  far  beyond  anything  which  has  been  decided 
in  our  law."  The  case  of  Parry  v.  Sviith  is  direct  authority 
that  one  who  has  done  work  carelessly  is  liable  to  anyone 
injured  to  whom  danger  is  threatened,  and  that  honesty  of 
purpose  is  no  defence.  Given  an  injury  caused  by  a  breach 
of  duty  towards  the  person  injured,  it  is  surely  not  the  policy 
of  the  law  to  discourage  action  to  give  compensation,  nor 
would  a  builder  who  had  built  with  bad  materials  or  himself 
fastened  his  work  insecurely  be  protected.  So  early  as  the 
time  of  Henry  VI  it  was  recognized  as  a  builder's  duty  to 
build  carefully  quite  apart  from  his  contract,  nor  would  mere 
lapse  of  time  terminate  his  liability;  it  might,  and  very  prob- 
ably would,  make  it  difficult  to  trace  the  injury  to  the  origi- 
nal wrongdoing  of  the  builder,  difficult  to  tell  whether  the 
chimney  fell  from  some  original  defect  or  from  subsequent 
lack  of  repair,  especially  where,  as  in  the  example  given,  it 
required  a  high  wind  to  bring  it  down;  and  it  is  probably 
this  difficulty  of  proof  which  has  led  to  the  entire  absence 
of  authority  on  the  subject  If  the  injury  were  once  traced 
to  the  defendant's  misconduct,  the  mere  fact  that  his  wrong 
had  for  years  produced  no  ill  results  would  not  make  the 
plaintifTs  injury  any  less  the  proximate  legal  consequence 
of  it**  Nor  does  it  appear,  save  by  inference,  that  the 
builder  spoken  of  was  not,  both  at  the  time  of  the  building 
and  of  the  fall,  the  owner  of  the  structure,  and  that  the  per- 
son injured  was  not  a  traveller  on  an  adjacent  highway. 
If  such  were  the  case,  there  seems  little  doubt  that  a  recovery 
might  be  had,  no  matter  how  much  time  had  elapsed  between 
the  wrong  and  the  injury.    However,  since  in  such  case  the 

■Compare  Agnew,  C  J.»  in  Elktns  v.  McKean^  79  Pa.,  i>age  §aL 
"The  wrongdoer  cannot  claim  exemption  for  liabilihr  for  his  terrible 
wrong  because  he  has  sent  it  through  many  hands.  The  length  of  its 
passage  may  create  a  doubt  of  its  identity,  or  that  it  was  sent  on  its 
mission  of  destruction  with  a  full  purpose  and  knowledge  of  its  dan- 
gerous qualities,  but  the  facts  being  established,  he  cannot  escape  the 
consequences  of  his  crime  against  sodety." 
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builder,  as  occupier »  "  would  o\ve  a  duty"  to  the  traveller, 
it  is  fair  to  infer  that  the  builder  intended  is  one  who  has 
built  the  house  for  another  on  that  other's  land,  and  has 
tuined  it  over  to  him.  Still,  even  then,  it  by  no  means  fol- 
lows that  the  plaintiff  is  not  a  traveller  on  a  highway;  if 
so,  a  building  so  constructed  would  be  a  public  nuisance 
thereto,  and  the  builder  would  be  liable  for  its  creation,** 
for  surely  one  who  creates  a  nuisance  is  not  exempt  from 
liability  for  an  injury  caused  by  it  because  for  a  long  time 
it  has  harmed  no  one. 

What  Willes,  J.,  seems  to  have  in  mind  is  the  hardsh^ 
that  a  person  honestly  doing  all  he  can  should  be  liable  for 
the  acts  and  omissions  of  his  servants  which  he  is  powerless 
to  prevent  However,  the  same  hardship  exists  in  all  cases 
where  a  master  is  badly  served  by  his  servants.  He  himself 
may  be  harmed,  but  he  must  also  answer  for  injuries  caused 
to  others,  since  the  servant  is  acting  for  his  benefit  and  about 
his  business.  As  between  him  and  the  person  injured,  both 
innocent  of  personal  misconduct,  it  is  surely  just  that  he  who 
has  received  the  benefit  should  bear  the  burden,  and  that  the 
builder  who  had  built  the  house  for  reward,  and  in  the  exer- 
cise of  his  trade,  should  be  responsible  for  the  imperfections 
of  the  instruments  he  uses  to  carry  on  his  business. 

Any  other  rule  would  tend  to  encourage  careless  work- 
manship, and  while  it  may  well  be  the  policy  of  the  law  to 
encourage  trade  and  commerce,  it  is  quite  a  different  thing 
to  encourage  carelessness  therein.  To  make  the  public  bear 
the  risk  of  the  manner  in  which  trades  and  professions  are 
carried  on  would  be  to  throw  upon  them  a  burden  without 
any  corresponding  benefit,  and  to  remove  from  those  who 
benefit  by  the  exercise  of  such  trades  and  professions  every 
incentive  to  care. 

To  protect  the  builder  from  the  consequences  of  using  bad 
material  is  to  excuse  him  from  a  conscious  personal  mis- 
conduct unless  the  material  was  bought  of  a  reputable  dealer 
and  the  defect  therein  was  latent  In  such  case  there  would 
be  no  misconduct  in  any  event,  either  on  his  part  or  on 

*  See  Parke,  B^  in  Longmeid  v.  HoUiday,  supra^  page  264. 


AFFIRMATIVE  OBLIGATIONS  IN  THE  LAW  OP  TORT.      3O5 

that  of  those  who  were  his  servants  engaged  upon  his  busi- 
ness for  his  benefit,  and  to  require  him  to  be  liable  for  such 
injury  would  be  to  make  him  a  guarantor  as  against  all 
the  world  of  the  soundness  of  that  which  he  had  constructed. 
This,  no  doubt,  would  go  far  beyond  anything  decided  in 
the  English  law,  and  would  be  impolitic  in  the  extreme, 
imposing,  as  it  would,  a  duty  of  which  no  care  could  insure 
performance.  It  is  submitted,  however,  that  the  cases,  while 
falling  far  shoit  of  imposing  so  unreasonable  a  burden,  do 
cast  on  eveiyone  exercising  a  trade  a  duty  to  exercise  it 
carefully,  both  personally  and  through  the  servants  whom 
he  employs  therein.  However,  as  Willes,  J.,  says  later  in  hit 
opinion  that  "  the  declaration  should  have  shown  that  the 
chandelier  was  dangerous  in  itself,  or  so  hung  as  to  be  dan- 
gerous," it  may  well  be  that  he  would  agree,  that  where  from 
the  nature  of  the  work  injury  is  probable,  unless  care  be 
taken,  an  obligation  does  arise  to  do  that  work  carefully. 

Where,  however,  the  vendor  is  in  no  way  responsible  for 
the  creation  of  tlie  defective  condition  of  the  article  sold, 
any  liability  on  his  part  must  rest  upon  some  misconduct, 
some  act  or  omission,  as  vendor. 

The  vendor  ^  as  such,  apart  from  the  obligations  created 
by  the  contract  of  sale,*^  may  become  liable  through  active 
or  passive  misconduct  In  Langridge  v.  Le7;y  it  was  hdd 
that  one  who  sold  to  a  father  a  shotgun  expressly  for  hit 
son's  use,  and  represented  it  to  be  a  Nock  gun,  a  gun  of 
well-established  reputation,  when  he  knew  it  to  be  a  cheap^ 
inferior,  and  unsafe  gun,  was  liable  to  the  son  for  injuries 
sustained  by  its  explosion  While  in  his  use. 

In  Clarke  v.  Army  and  Navy  Stares^^  the  Court  of  Ap* 
peals,  Herni  Collins,  M.  R.,  Romer  and  Mathew,  UL  J., 

''Thts  it  a  liability  cominoB  to  all  who  supply  othen  with  cither 
chattels  or  real  property  for  immediate  use,  whether  hf  sale^  leasee 
loan,  or  gift  The  wrong  consists  of  misconduct,  the  wilfo],  consdooa 
leading  df  another  into  a  danger  known  only  to  the  wrongdoer.  See 
BramwelL  B.,  in  Southcott  r,  Stanly,  supra,  pairc  2a& 

*Hemi  Collins,  M.  R.,  in  Chrkt  v.  Army  and  Navy  Starts  (igoj), 
I*  R.  1  K.  B.  155-164:  "Independently  of  any  warranty,  a  relatioo 
arises  out  of  die  contract  of  sale  between  the  vendor  and  purchaser 
which  imposes  on  the  former  a  duty  towards  the  latter." 

*(xsm)  L.R.1K.B.  iss 
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held  that "  Independently  of  any  warranty  a  relation  arises  ^ 
out  of  the  contract  of  sale  between  the  vendor  and  pur- 
chaser,  which  imposes  on  the  former  a  duty  towards  the 
latter — ^namely,  the  duty  if  there  is  some  dangerous  quality 
in  the  goods  sold  of  which  he  knows,  but  of  which  the  pur- 
chaser cannot  be  expected  to  be  aware,  to  take  reasonable 
precautions  in  the  way  of  warning  to  the  purchaser  that 
special  care  will  be  requisite.*' ^*  A  tin  of  baking  powder 
known  to  be  of  such  quality  or  so  put  up  as  to  be  explosive 
was  sold  by  the  Army  and  Navy  Stores,  which  merely 
sold  at  retail.  A  rule  known  to  the  purchaser  provided 
that  no  warranties  were  to  be  given  with  the  goods  sold, 
except  by  written  authority  of  the  management  Thus 
all  express  warranties  were  excluded;  the  court,  while  re- 
fusing to  decide  that  such  a  rule  would  destroy  all  those 
implied  warranties  which  arise  out  of  the  act  of  sale,^^  pre- 
ferred to  base  their  decision  on  the  duty  arising  out  of  the 
relation  of  vendor  and  purchaser. 

Thus  the  vendor  is  bound  not  to  misrepresent  the  quality 
and  condition  of  his  goods  either  by  express  words  or  active 
concealment  To  do  so  would  be  actual,  active  fraud,  for 
which  an  action  of  case  for  deceit  would  lie.  He  is  also 
bound  to  disclose  any  quality  or  condition  known  by  him  to 
render  the  goods  dangerous  for  use  if  the  purchaser  cannot 
be  expected  to  discover  it  This  is  a  positive  duty,  for  breadi 
of  which  an  action  on  the  case  will  lie.  The  conduct  while 
wrongful  is  not  fraudulent ;  it  is  necessary  not  only  that  the 
defect  should  be  known,  it  must  also  be  one  which  renders 
the  article  probably  unsafe  for  use.^'    The  obligation,  since 

*  And  is  created  1»r  it 

**Henn  Collins,  iL  BL,  page  164. 

**  Intimatinff  that  the  rule  only  applied  to  collateral  warranties  la 
addition  to  those  arising  out  of  the  sale  and  the  nature  of  the  arttde 
sokL 

"In  Langridge  t.  Levy  there  was  some  evidence  ^t  the  defendant 
knew  not  only  that  the  gun  was  not  made  by  Nock,  hut  also  that  it 
was  unsafe  for  use,  and  the  jury  so  found;  and  Baron  Parker  through- 
out his  opinion  emphasizes  the  defendant's  knowledge  of  the  unfitness 
of  the  gun  for  use.  However,  it  is  submitted  that  in  the  action  of 
deceit,  if  the  defendant  leads  another  to  act  on  a  known  false  state- 
ment, it  is  immaterial  that  he  intended  harm  to  result  or  even  that 
he  should  have  realized  that  harm  was  a  probable  result  of  action  oa 
the  faith  of  the  falsehood.  That  harm  actually  resulted  from  actioa 
on  the  faith  of  the  false  statement  is  enough. 


AFFIRMATIVE  OBLIGATIONS  IN  THE  LAW  OF  TORT.      307 

it  arises  not  out  of  the  contract,  but  from  the  relation  of 
vendor,  extends  to  all  who  may  be  expected  to  use  it  on  the 
faith  of  its  deceptive  appearance. 

But  the  vendor  is  not  bound  to  inspect  the  ai  tides  which 
he  sells  in  order  to  discover  any  possible  defects  which  may 
unfit  them  for  use.  In  Longmcid  v.  HoUiday  '•  it  was  con- 
tended that  ignorance  of  a  defect  in  the  article  sold  which 
could  have  been  discovered  by  inspection  was  equivalent  to 
knowledge  thereof.  The  declaration  was  clearly  framed 
on  Langridge  v.  Levy,  and  the  right  of  action  alleged  was 
expressly  based  on  the  defendant's  deceit  The  defendant 
was  the  vendor  of  lamps  patented  by  him.  The  lamp  in 
question  was  sold  to  the  husband  of  the  plaintiff,  and  was 
alleged  to  have  been  made  of  weak  and  insufficient  materials, 
and  to  have  been  cracked  and  leaky,  and  that  in  consequence 
it  exploded  and  injured  the  plaintiff.  It  was  shown  in  evi- 
dence that  the  defendant  had  not  constructed  the  lamp  him- 
self, but  had  purchased  the  parts  from  third  parties  and 
had  them  put  together  by  others,  and  that  he  did  not  know 
of  the  defective  condition  of  the  lamp  sold,  and  had  sold 
it  in  good  faith.  The  allegation  of  actual  fraud  not  bdng 
sustained,  the  action  framed  in  deceit  could  not  lie  unless 
there  existed  a  duty  to  know,  the  breach  of  which  would 
be  legally  equivalent  to  knowledge.^^  It  was  held  that  there 
being  no  actual  fraud  shown  and  **  no  misfeasance  towards 
the  plaintiff  independently  of  the  contract,''  she  could  not 
recover.  Parke,  B.,  said:  ** There  are  other  ca^es  beside 
those  of  fraud  in  which  a  third  person,  though  not  a  party 
to  the  contract,  may  sue  for  fhe  damage  sustained  if  it  be 
broken.  These  cases  occur  where  there  has  been  a  wrong 
done  to  that  person  for  which  he  would  have  had  a  right 
of  action,  though  no  such  contract  had  been  made,"  but  he 

•6  Exch.  ;6l 

^'As  where  jfoods  are  warranted,  an  action  of  deceit  lay  without 
proof  of  the  saenter,  the  warranty  makinff  it  the  duty  of  the  defoidant 
to  have  the  goods  answer  to  it,  and  until  the  beginning  of  the  nine- 


teenth century  the  usual  mode  of  recovering  for  bread  of  warranty 
was  in  an  action  of  deceit  The  declaration  in  Longmeid  v.  HolKdof 
was  very  closely  analogous  to  such  actions,  and  was  in  substance  aa 
attempt  to  hold  the  defendant  as  a  warrantor  to  all  who  might  use  the 
article  that  it  had  been  carefully  inspected. 


308      AFFIRMATIVE  OBLIGATIONS  IN  THE  LAW  OF  TORT. 

holds  that  there  is  no  actionable  wrong  in  the  absence  of 
any  obligation  contractually  assumed  in  the  mere  transfer 
of  **  an  article  not  in  its  nature  dangerous,  but  which  might 
become  so  by  a  latent  defect  entirely  unknown,  though  dis- 
coverable by  the  exercise  of  ordinary  care  even  by  the  person 
who  manufactured  it'' 

It  is  to  be  noticed  that  there  was  no  allegation  that  the 
defect  was  caused  by  carelessness  of  the  defendant  in  its 
manufacture.  The  evidence  showed  that  he  had  purchased 
the  parts  from  third  parties  who  were  not  allied  to  be 
incompetent,  nor  did  he  himself  or  by  his  servants  put  the 
parts  together;  this,  too,  was  done  by  others  not  alleged  to 
be  incompetent  The  defendant,  therefore,  did  not  himself 
or  by  his  servants  create  the  defective  condition,  he  was 
not  the  maker,  but  the  vendor  merely;  the  case,  dierefore, 
is  authority  only  as  to  the  obligation  of  a  vendor  to  his  ven- 
dee arising  out  of  tie  act  of  transferring  the  title  and  pos- 
session of  property.  To  such  a  relation  no  higher  duty 
attaches  than  to  the  gratuitous  transfer  of  an  article,  as  hy 
gift  or  loan.  The  position  of  the  defendant  in  each  is  that 
of  one  transferring  property  to  another  for  use  for  pur- 
poses in  which  the  transferrer  has  no  further  concern.  This 
case  decides,  at  most,  this :  that  in  the  absence  of  fraud  or 
conscious  concealment  of  a  known  though  latent  defect,  the 
vendor's  only  liability  is  upon  warranty  express  or  implied^ 
which  being  purely  consensual,  can  extend  no  further  than 
the  vendee.  It  settles  that  there  is  no  duty  by  a  vendor,  as 
such,  to  inspect  a  chattel  before  he  sells  it,  or  even,  if  he  has 
had  it  made  for  him  to  sell,  to  inspect  the  materials  pur- 
chased from  reputable  dealers,  or  to  personally  superintend 
the  work  of  construction.  If  the  defect  is  patent  to  inspec- 
tion, the  vendee  is  bound  to  notice  it,  and  his  is  the  primary 
duty  to  see  that  an  article  he  uses  is  fit  for  the  use  to  which 
he  puts  it  If  the  defect  be  latent  even  to  inspection,  no 
recovery  could  be  had  unless  upon  the  warranty.  The 
vendor's  liability  on  his  warranty  does  not  arise  by  reason 
of  a  failure  to  inspect,  it  is  to  answer  if  the  article  be  not 
as  warranted,  and  he  is  liable  though  no  inspection  could 
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have  discovered  the  defect  or  even  if  he  has  subjected  the 
article  to  a  rigorous  examination* 

It  is  intimated,  in  addition,  that  even  though  the  vendor 
himself  manufactures  the  article,  he  is  not  bound  to  inspect 
it  before  selling  it  The  case  does  not,  however,  in  any 
way  decide  that  he  is  not  bound  to  exercise  care  in  its  manu- 
facture,  or  that  a  transfer  of  the  property  terminates  hit 
liability  for  his  misconduct  or  breach  of  duty,  which  has 
resulted  in  the  creation  of  a  dangerously  defective  article. 
As  the  declaration  allied  no  misconduct  or  carelessness 
on  the  defendant's  part  in  manufacture,  and  no  bad  faith 
in  the  sale,  the  case,  as  Kelley,  C  B.,  says  of  it  in  George 
V.  Skivington^^  decided  only  that  "  there  being  boiia  Mes^^ 
and  no  negligence,^^  no  recovery  could  be  had  save  on  the 
warranty." 

In  his  opinion  Parke,  B.,  intimates  that  the  duties  of  a 
vendor  are  identical  with  those  of  a  lender  or  donor  of  an 
article.  There  is  no  doubt  that  the  obligations  arising  out 
of  the  act  of  transfer  whether  by  lease,  sale,  loan,  or  gift, 
whether  of  a  chattel  or  real  property,  are  the  same.  Mc-- 
Carthy  v.  Young  ^^  holds  that  one  who  lends  to  another  a 
ladder  for  a  use  in  which  that  other  was  alone  concerned  was* 
not  liable,  save  for  fraud  or  non-disclosure  of  defects  known 
to  him  but  latent  to  the  borrower.  This  is  identical  with 
the  decision  in  Gautret  v.  Egerton^^  that  an  occupier  of  real 
property  owed  no  duty  other  than  these  to  a  bare  licensee. 
But  in  that  very  case  Willes,  J.,  says :  **  Some  wrongful  act 
or  some  breach  of  a  positive  duty  must  be  shown''  to  consti- 
tute actionable  negligence.  The  only  act  wrongful  in  a 
transferrer  of  property  is  fraud  or  non-disclosure  of  known 
dangerous  defects,  which  makes  the  act  of  transfer  itself  a 
conscious  leading  of  the  transferee  into  a  known  danger. 
No  positive  duty  to  see  that  the  thing  is  fit  for  use  can  arise  ' 


*L.  R.  s  Hxch.  I,  mfrm^  page  og^ 
*As  Tendor. 

**  None  as  Tcndor,  for  there  is  no  duty  to  inspect  an  arttcle  before 
sale,  none  as  manufactnrer,  for  he  did  not  manufacture  the  lanin. 
*6H.andN.sa9. 
^Suprm,  page  aai- 
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because  the  transferrer  has  no  further  interest  in  the  use 
of  the  thing  transferred;  but  where  the  article  is  not  merely 
loaned,  but  is  actually  made  by  the  lender  for  the  express 
purpose  of  being  so  loaned  and  used,  if  he  actually  make 
by  his  misconduct  ^^  a  thing  dangerous  if  used  by  the  bor- 
rower, and  if  the  danger  is  latent  when  the  article  is  loaned, 
there  would  be  active  misfeasance  antecedent  to  the  loan, 
and  the  case  would  fall  under  Corby  v.  HUl  *^  rather  than 
Gautret  v.  Egertan.^^ 

Francis  H.  BokUn. 


*  While  in  Longmtid  t.  Holliday,  Parke,  B.,  intimates  that  the 
dor  is  not  liable  for  failing  to  use  care  to  discover  a  latent  defect,  erea 
if  himself  the  manufacturer,  still  this  does  not  rcalW  touch  the  present 
point,  which  concerns  the  liability,  not  for  a  failure  to  discover  a 
defect,  but  for  wrongfully  creating  it 

'^5'«^ra,page  224. 

^Supra^  page  224. 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


BANKRUPTCY. 

The  United  States  Circuit  Court  of  Appeals,  Fifth  Qrcuitp 
decides  in  B.  F.  Rodcn  Grocery  Co.  v.  Bacon,  133  Fed.  513, 
Pr«cMdiat«  ^^^  where  a  creditor  of  a  bankrupt  holds  a 
la  State  written  waiver  of  exemptions,  which  is  per- 
^^'^  mitted  by  the  law  of  the  state,  the  court  of  bank* 
ruptcy  should  not,  on  application  of  the  bankrupt,  enjoin 
him  from  prosecuting  an  attachment  suit  in  a  state  court 
against  property  claimed  by  the  bankrupt  as  exempt,  in  any 
event  not  longer  than  until  the  property  shall  have  been  set 
aside  as  exempt  by  the  trustee,  the  validity  of  the  waiver 
being  a  matter  immaterial  to  the  court  of  bankruptcy,  and 
one  for  the  state  court  to  determine. 

The  United  States  District  Court  (N.  D.  New  York)  de- 
cides In  re  Levey,  133  Fed.  572,  that  a  trustee  in  bankruptqr 
DiMterM  >s  a  "  party  in  interest"  within  the  meaning  of 
the  Bankruptcy  Act  of  1898,  and  may  file  and 
prosecute  q)ecifications  of  objection  to  the  bankrupt's  dis* 
diarge  so  long  as  he  is  claiming  and  seeking  to  recover 
property  or  money  from  the  bankrupt  alleged  to  belong  to 
die  estate  and  to  be  wrongfully  withheld  or  concealed. 

The  United  States  District  Court  (E.  D.  Missouri) 
decides  In  re  E,  /.  Arnold  &  Co.,  133  Fed.  789,  that  credit 
Qmm%nnt  tofs  of  bankrupts  who  advanced  money  to  them 
T»««—ftte—  on  ^  strengtfi  of  their  fraudulent  representa- 
tions that  they  were  earning  sufikient  profits  to  pay  a  stipu- 
lated weddy  interest,  that  diey  were  solvent  and  responsible 
and  had  on  hand  sufficient  money  to  pay  all  their  depositors 
the  amount  of  their  deposits,  and  that  th^  did  not  pay  divi- 
dends out  of  receipts,  may  prove  up  their  claims  in  baiik- 
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BANKRUPTCY  (Conttfiaed). 

mptcy  proceedings,  although  they  knew  and  intended  that 
the  money  which  they  advanced  to  the  bankrupts  would  be 
used  in  gambling  ventures. 

The  United  States  District  Court  (N.  D.  Pennsylvania) 
decides  In  re  Lines^  133  Fed.  803,  that  where,  after  distress 
Dutr«M  by  a  landlord,  the  tenant  is  adjudicated  a  bank- 
for  R«Bt  rupi^  ^^  necessary  effect  is  to  put  the  property 
under  the  control  of  the  bankruptcy  court,  which  wiD  stay 
further  proceedings  with  the  distress,  and  require  the  land- 
lord to  submit  his  rights  *to  that  court  for  adjudication. 


BANKS 

In  Western  Bank  of  Louisville  v.  Coldeivey^s  JBjt'jt,  83 
S.  W.  629,  the  Court  of  Appeals  of  Kentucky  decides  that 
wroBffai  where  tlie  president  of  a  bank  wrongfully  per- 
'•^'*  mitted  his  son  to  overdraw  his  account,  and 
thereafter  the  son  made  a  deed  of  tnist  for  the  benefit  of 
his  creditors,  and  the  bank,  together  with  other  creditors, 
agreed  in  consideration  of  the  conveyance  to  look  only  to 
the  assets  so  conveyed  for  the  satisfaction  of  its  claims 
against  the  son,  the  bank  was  not  estopped  from  bringing 
an  action  against  the  estate  of  the  pr^ident  for  loss 
tained  by  his  breadi  of  trust  in  permitting  the  overdrafts. 


BILLS  AND  NOTES. 

In  Smith  v.  Willing^  101  N.  W.  692,  the  facts  were  as 
follows:  A  note  was  executed  in  Illinois  on  a  printed  form 
iMtffmnrt  containing  a  single  blank  after  the  words  "^  pay 
N«tti  BatciK  to  the  order  of*  and  followed  by  the  word 
UMtaBtei*  "dollars.'*  In  this  blank  the  words ''twentj. 
five  hundred**  wereJnserted  so  as  to  leave  no  qiace  in  front 
of  them  for  the  name  of  the  payee.  The  note  contained 
also  a  provision  for  confessing  judgment  in  favw  of  the 
holder.  The  attomqr  for  the  holder  inserted  his  name  hf 
interlining  it  between  the  words  ^  pay  to  the  order  of*  and 
the  words  '^twenty-five  hundred,**  and  thereupon  took 
judgment  in  Ilfinois  in  his  favor  by  confession.  Suit  was 
brought  on  this  judgment  in  Wisconsin^  where  the  Siqirenis 
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BILLS  AND  NOTES  (Continued). 

Court  held  that  sudi  judgment  might  be  attacked  on  the 
ground  that  the  note  was  not  negotiable  in  view  of  the  omis- 
sion of  the  name  of  the  payee,  but  was  subject  to  any  defences 
that  might  have  existed  between  the  original  parties  thereto^ 
and  there  being  such  defences  in  this  case  the  holder  ought 
not  to  have  been  permitted  to  recover.  Two  judges  dis- 
sent.   Compare  Atkinson  v.  Foster^  134  111.  472. 


CARRIERS. 

It  is  held  in  Southern  Ry.  Co.  v.  Lockwood  Mfg.  Co., 
37  S.  667,  that  where  a  railway  ran  a  car  on  to  a  siding 
Ucat        ^  ^^^t  ^  consignee  might  unload  the  same,  this 
Dcnurrat*     was  not  such  an  absolute  delivery  to  the  con- 
^**''*       signee  as  to  preclude  the  carrier  from  later 
asserting  his  lien  on  the  consignment  to  protect  himself  as 
to  demurrage  charges  where  such  car  was. not  unloaded 
within  the  time  limit,  and  where  under  the  contract  of  ship- 
ment the  carrier  was  entitled  to  a  lien  for  such  charges. 
Compare  Miller  v.  Georgia,  etc..  Banking  Co.,  88  Ga.  563. 

In  Reilly  v.  New  York  City  Ry.  Co.,  91  N.  Y.  Supp.  319, 
it  appeared  that  a  passenger  had  left  a  streetcar  after  being 
AsMBitby  refused  change  by  the  conductor,  and  later. 
Servant  while  waiting  in  the  station  of  the  defendant's 
street-railway  company,  had  spoken  to  the  conductor  about 
the  matter,  whereupon  the  conductor  had  assaulted  him. 
He  then  brought  suit  against  the  company,  but  the  court 
denies  him  a  recovery  on  the  ground  that  his  relation  to 
the  company  as  passenger  had  ceased  and  the  conductor 
was  not  acting  within  the  scope  of  his  authority  in  commit- 
ting the  assault  Compare  Stewart  v.  Brooklyn  and  Cross^ 
town  Ry.  Co.,  90  N.  Y.  388. 

The  Supreme  Court  of  Mississippi  decides  in  Illinois  Cent. 
R.  Co.  v.  Smith,  37  S.  643,  that  a  common  carrier  of  pas- 
RcffMsioff  sengers  may  refuse  transportation  to  a  person 
PuMBfftr  ^hQ^  Qn  account  of  physical  or  mental  disability, 
is  likely  to  require  attention  from  the  carrier  or  the  passen- 
gers and  to  be  unable  to  take  care  of  himself,  but  where  a 
person  seemingly  unable  to  take  care  of  himself  is  known 
to  the  carrier  to  be,  as  a  matter  of  fact,  able  to  do  so,  he 
cannot  be  refused  transportation.     The  reasonableness  or 
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CARRIERS  (Contimtcd). 

unreasonableness  of  the  refusal  of  a  passenger,  it  is  hdd, 
is  a  question  of  fact  to  be  decided  by  the  jury.  Compare 
Zachary  v.  Railroad,  75  Miss.  751,  41  L.  R.  A.  385. 

In  Lenibeck  v.  Jarvis  Terminal  Cold  Storage  Co.^  59  AtL 
360,  it  appeared  that  a  carrier  delivered  goods  to  a  cod- 
Licafor       signce  upon  the  promise  of  the  consignee  to 
Prtifht :      hold  thcai  untit  the  freight  should  be  paid    The 
Dtiivcrjr      consignee,  however,  delivered  the  goods  to  a 
third  party  as  pledgee,  such  third  party  having  no  knowl- 
edge of  this  agreement    The  Court  of  Chancery  of  New 
Jersey  decides  that  as  against  him  the  carrier  had  lost  its 
lien,  delivery  to  the  consignee  being  sufficient  as  against 
all  persons  taking  without  notice  to  waive  his  lien,  no  mat* 
ter  what  the  secret  agreement  between  himself  and  the 
consignee    might   have    been.      Compare    McFarUmd    ▼• 
Wheeler^  26  WenA  467,  474. 


CHRISTIAN  SCIENCE. 

In  Spead  v.  Tomlinson,  59  Atl.  376,  the  Supreme  Court 
of  Ne^v  Hampshire  deals  with  a  suit  brought  to  recover 
LUbiiitjfor  damages  for  unsuccessful  treatment  by  one 
Ncf itgeacs  profcssiug  to  be  a  Christian  Science  healer.  The 
court,  holding  that  standard  of  care  by  whidi  sudi  per- 
son is  to  be  judged  is  the  care,  skill,  and  knowledge  of  ah 
ordinary  Christian  Science  healer  and  not  that  of  an  ordi« 
nary  physician,  decides  that  where  a  person  has  intelligently 
and  voluntarily  consented  to  follow  the  advice  and  abide 
by  the  result  of  the  prayers  of  a  Christian  Science  healer 
he  cannot  later  recover  damages  for  n^ligence  based  oq 
the  ground  that  public  policy  is  opposed  to  such  treatment 
Compare  Goodyear  v.  Brozvn,  155  Pa.  903,  20  L.  R.  A. 
83& 

CONSTITUTION. 

In  Norfolk  and  IV.  Ry.  Co,  v.  Cheahvood's  AdnCx^  49 
S.  E.  489,  the  Supreme  Court  of  Appeals  of  Virginia  de- 
CMsidtnitioa  cides  tfiat  where  a  constitutional  provision  of 
offpravtoiMi  Qjjg  state  is  incorporated  in  the  constitution 
of  another,  the  construction  placed  upon  the  provision  by 
the  courts  of  the  former  state  before  its  adoption  in  ^ 
latter  must  be  adopted  by  the  courts  of  the  latter  state. 
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CONVERSION. 

Where  plaintiff  had  delivered  to  defendant  a  case  con- 
taining merchandise  to  be  transported  by  it,  and  defendant 
LmM  by  failed  to  deliver  the  goods  and  ivhen  asked  for 
^■^■^  the  return  of  the  same  claimed  they  had  been 
lost,  there  is  no  conversion  of  such  goods:  New  York 
Supreme  Court,  Appellate  Term,  in  Goldbotiitg  v.  Metr<h 
politan  Express  Co.,  91  N.  Y.  Supp.  318.  With  this  de- 
cision compare  Rubin  v.  IVelb,  Fargo  Ex.  Co.,  8$  N.  Y* 
Supp.  1 108. 


CORPORATIONS. 

It  is  decided  by  the  New  York  Supreme  G)urt,  Appellate 
Term,  in  Harris  v.  Vienna  Ice-Cream  Co.,  91  N.  Y.  Supp. 
Bmptoyacflt  3 1 7,  that  where  the  president  and  secretary  of 
«f  PhysicteM  a  corporation  had  requested  a  physician  to  ren- 
der professional  services  to  two  employees  of  the  corpora- 
tion, the  corporation  was  not  liable  therefor  in  the  absence 
of  a  showing  that  the  services  rendered  were  for  the  bene- 
fit of  the  corporation  or  in  satisfaction  of  a  claim,  if  any 
there  might  be  against  it  *'  Persons  dealing  with  the  offi- 
cers of  a  corporation  or  with  persons  assuming  to  represent 
it  are  chargeable  with  notice  of  the  purposes  of  its  creation 
and  its  powers  and  with  the  authority,  actual  or  apparent, 
of  its  officers  or  agents  with  whom  they  deaL''  Wttson  v. 
Kings  County  EL  R.  R.  Co.,  1 14  N.  Y.  467. 

Intercorporate  relations  are  constantly  giving  rise  to  per- 
plexing questions,  one  of  which  appears  in  the  dedsion  of 
v«uag  Owa  the  Court  of  Chancery  of  New  Jersey  in  O'Cofh 
*••«*  nor  y.  International  Silver  Co.,  59  Atl.  321. 
The  statute  of  New  Jersey  forbids  the  stock  of  a  corpora- 
ticMi  belonging  to  itself  to  be  voted  on.  It  is  held  in  the 
case  referred  to  that  this  prevenb  the  directors  of  a  corpo- 
ration from  voting  stock  of  the  corporation  own6d  by  an- 
other corporation  of  which  the  corporation  ih  question  has 
purchased  all  the  capital  stock.  Compare  American  RaU'^ 
way  Frog  Co.  v.  Haven,  loi  Mass.*  398. 
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CRIMES. 

In  re  Stubbs,  133  Fed.  1012,  the  United  States  Grcuit 
Court  (D.  Washington,  W.  D.)  decides  that  where  a 
Acf«ittai  United  States  soldier  killed  a  fellow-soldier 
during  a  military  encampment,  and  on  bdng 
surrendered  to  the  civil  authorities  of  the  state  was  prose- 
cuted for  murder  and  acquitted,  such  acquittal,  though  a 
final  determination  of  his  innocence  of  murder  and  of  eadi 
lesser  offence  necessarily  included  therein,  was  no  bar  to 
his  subsequent  military  arrest  and  trial  by  a  general  court- 
martial  for  "  conduct  to  the  prejudice  of  gwd  order  and 
military  discipline/'  in  violation  of  the  sixty-second  artide 
of  war,  though  such  court-martial  was  based  on  the  same 
act    Compare  Cross  v.  North  Carolina,  132  U.  S.  135. 

EVIDENCE. 

In  Stot4t  V.  Sands,  49  S.  E.  428,  the  Supreme  Court  of 
Appeals  of  West  Virginia  decides  that  suppression  by  one 
8upprc00ioas  party  to  a  suit  of  a  document  relied  upon  as 
PrMunptioas  evidence  by  the  opposite  party  is  not  equiva- 
lent to  an  admission  of  the  truth  of  the  claim  of  the 
latter  respecting  its  contents,  and  does  not  dispense  with 
the  necessity  of  prima-facie  proof  of  such  claim  sufBcient 
to  sustain  a  judgment  or  decree.  But  when  a  prima- 
facie  case  is  made,  and  doubt  is  cast  upon  it  by  rebut- 
tal evidence  or  otherwise,  suppression  of  the  dbcument 
raises  a  strong  inference  against  the  party  failing  to  produce 
it  and  determines  the  point  in  favor  of  the  other  party.  It 
is  further  held  ^hat  though  a  party  cannot  impeach  a  witness 
called  by  him,  he  is  not  bound  by  all  such  witness  says.  He 
may.prove  the  material  facts  by  other  evidence,  even  though 
the  effect  of  it  is  to  directly  contradict  his  own  witness,  but 
he  cannot  show  that  the  witness  has  made  contradictory 
statements  out  of  court  Compare  Wheeling  v.  Handey, 
18  W.  Va.  472. 


FOREIGN  CORPORATIONS. 

The  question  as  to  what  constitutes  ''  doing-  business" 

within  the  -meaning  of  the  state  statutes  imposing  restric- 

BotiMM      tions  or  creating  conditions  on  foreign  corpo- 

withiotiM     rations  doing  business  within  their  boundaries 

'^^        is  an  interesting  one,  and  one  upon  whidi  the 

cases  do  not  seem  to  have  established  a  very  broad  and 

comprehensive  basis  on  which  the  law  may  be  developed. 
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FOREIGN  CORPORATIONS  (Continued). 
This  question  is  raised  in  the  case  of  American  Contractor 
Pub.  Co.  V.  BaggCf  91  N.  Y.  Supp.  73.  In  that  case  a 
foreign  corporation  engaged  in  publishing  a  magazine  in 
Illinois  employed  an  agent  in  New  York  to  solicit  orders 
for  advertisements.  These  orders  were  forwarded  to  Illi- 
nois  for  acceptance,  and»  if  accepted,  the  advertisements 
appeared  in  the  magazine.  The  New  York  Supreme  Court, 
Appellate  Term,  holds  that  this  does  not  constitute  a  **  doing 
business"  within  the  meaning  of  the  New  York  laws  re- 
quiring foreign  corporations  doing  business  in  New  York 
to  obtain  a  certificate  and  pay  a  license  tax.  G)mpare 
Jones  V.  Keclcr,  81  N.  Y.  Supp.  648. 


FREIGHT  RATES. 

The  Supreme  Court  of  Texas  decides  in  Texas  and  P. 
Ry.  Co.  V.  Mugg  &  Drydcn^  83  S.  W.  800,  that  where  cer- 
MurcprMMi.    tain  shippers  contracted  for  the  sale  of  coal  at 

tatiou  a  certain  price,  basing  their  price  on  the  repre- 
sentations of  the  carrier's  agent  that  the  freight  would  be 
as  stated  by  him,  and,  nevertheless,  were  compelled  to  pay 
a  higher  rate,  the  carrier  is  liable  for  damages  occasioned 
by  such  misrepresentations  notwithstanding  the  fact  that 
the  agent  named  a  rate  less  than  the  rate  posted  in  accord- 
ance with  the  interstate  commerce  law.  Compare  Pond- 
Decker  Lumber  Co.  v.  Spencer,  86  Fed.  846. 


GAMBUNa 

In  New  York  the  liquor  tax  law  prohibits  gambling  on 
the  premises  occupied  by  a  pharmacist  authorized  to  sell 
Slot  liquor.  In  Cullinan  v.  Hosmer,  91  N.  Y.  Supp. 
jvuchiK*  607,  the  question  arises  whether  a  slot-machine 
in  a  drug-store,  which  was  so  arranged  that  a  person  who 
dropped  five  cents  into  it  became  entitled  to  at  least  one 
cigar,  and  possibly  to  three,  said  cigars  being  sold  at  five 
cents  each,  constituted  gambling.  The  New  York  Supreme 
Court  (Appellate  Division,  Fourth  Department),  with  one 
judge  dissenting,  decides  that  it  is  not  a  form  of  gambling. 
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GAME. 

It  is  held  by  the  Supren  s  Court  of  Arkansas  in  State  ▼• 
Mallory,  83  S.  W.  955,  that  the  state's  ownership  of  fish 
state  and  game  is  not  such  a  proprietary  interest  as 
owBcnhtp  ^yiii  authorize  a  sale  thereof  or  the  granting  of 
special  interest  therein  or  license  to  enjoy,  but  is  solely  for 
the  purposes  of  regulation  and  preservation  for  the  com- 
mon use,  and  is  not  inconsistent  with  a  daim  of  individual 
or  special  ownership  by  the  owner  of  the  soil  if  it  be  found 
that  there  can  be  any  such  individual  or  special  ownership. 
It  is  therefore  decided  that  an  act  of  the  state  purporting 
to  protect  the  game  and  fish  of  the  state  and  declaring  it 
unlawful  for  any  non-resident  to  game  or  fish  at  any  season 
constitutes  a  violation  of  the  constitutional  prohibition 
against  denying  the  equal  protection  of  the  law  in  so  far 
as  it  prevents  the  same  enjoyment  of  his  property  right  by 
a  non-resident  landowner  as  is  afforded  a  resident  land- 
owner. It  is  further  held  that  the  taking  away  of  such  right 
as  a  non-resident  is  without  due  process  of  law.  Two  judges 
dissent    Compare  Geer  v,  Com.^  161  U.  S.  519. 


INSURANCE. 

In  Donley  v.  GlentCs  Falls  Ins  Co.,  91  N.  Y.  Supp.  302, 
the  New  York  Supreme  Court  (Appellate  Division,  Fourtfi 
Brcftchoff  Department)  decides,  against  the  dissent  of  two 
Warranty  judgcs,  that  where  there  is  a  breach  of  Uie 
usual  warranty  as  to  the  title  of  land  on  whidi  the  insured 
building  is  located,  such  breach  does  not  avoid  the  policy 
as  to  personalty  which  is  situated  in  the  building.  The 
prevailing  and  dissenting  opinions  present  a  very  satisfac- 
tory review  of  the  decisions  and  of  the  questions  involved. 
Compare  Pratt  v.  Dwelling  House  Mut.  Fire  Ins.  Co.,  130 
N.  Y.  206. 


LANDLORD  AND  TENANT. 

In  Eschmann  v.  Atkinson,  91  N.  Y.  Supp.  319,  it  is  de- 
cided by  the  New  York  Supreme  Court,  Appellate  Term, 
coiutractiv*  that  the  refusal  on  the  part  of  the  owner  of  an 
bvicum  apartment  to  permit  a  colored  servant  to  use 
the  elevator  in  the  apartment  constituted  a  constructive 
eviction  of  the  master  of  such  servant  under  the  facts  of 
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LANDLORD  AND  TENANT  (Continued), 
that  case,  there  not  being  sufficient  evidence  in  the  mind 
of  the  court  to  bring  home  to  the  defendant  the  existence 
of  a  rule  that  such  servants  should  be  excluded  from  the 
building.    Compare  Doyle  v.  Lord,  64  N.  Y.  432. 


LIMITATIONS. 

The  Supreme  Court  of  South  Carolina  decides  in  Devine 

V.  Miller,  49  S.  E.  479,  that  an  administrator  by  his  promise 

Provuecf     ^^  writing  may  renew  a  note  of  his  intestate 

AdniMto-      before  it  is  barred  so  as  to  bind  the  personalty, 

•"^        but  the  real  estate  can  only  be  affected  by  the 

promise  of  an  heir  to  the  extent  of  his  interest    Compare 

Bolt  V.  Dawkins,  16  S.  C  211. 


LOCAL  ACT. 

In  Commonwealth  ex  rel  Miller  &  Sons  v.  Brown,  59 
Atl.  479,  the  Supreme  Court  of  Pennsylvania,  althorgh 

Repeal  I  recognizing  tlic  general  rule  that  a.local  act  is 
oeaeraiLew  not  regarded  as  repealed  by  a  general  act  on 
the  same  subject  with  inconsistent  provisions,  unless  a  con- 
trary  intent  is  clearly  apparent,  decides,  however,  that  where 
a  general  act  is  passed  to  carry  into  effect  a  general  man- 
datory provision  of  the  state  constitutions  all  acts  incon- 
sistent Uierewith,  including  local  acts,  are  thereby  repealed. 
Compare  Commonwealth  v.  Summeruille^  204  Pa.  30a 


MORTGAGES. 

The  Supreme  Judicial  Court  of  Maine,  holding  that  al- 
though ordinarily  the  burden  of  proving  the  payment  of  a 
Per  Support:  mortgage  indebtedness  is  on  the  mortgagor, 
Peeseeeioa  decides  in  Dovid  v.  Poland,  59  AU.  520,  that 
it  is  otherwise  in  the  case  of  a  mortgage  given  for  the  sup- . 
port  of  the  mortgagee  where  it  is  provided  in  the  mortgage 
that  the  support  shall  be  furnished  the  mortgagee  upon  the 
premises  described  in  the  mortgage.  In  such  a  case  the 
implication  is  dear  that  it  was  the  intention  of  the  parties 
that  the  mortgagor  should  retain  possession  of  the  premises 
until  a  breach  of  the  condition,  because  possession  by  him  is 
absolutely  necessary  in  order  to  enable  him  to  perform  the 
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MORTGAGES  (Continued). 

condition  of  the  mortgage.  In  such  a  case  the  burden  of 
proving  that  there  has  been  a  breach  of  the  condition  of 
the  mortgage  is  upon  the  mortgagee  or  upon  an  assignee 
who  seeks  to  recover  possession  of  the  premises.  With 
this  decision  compare  Hadley  v.  Hadlcy^  80  Me.  459. 

It  is  decided  by  the  Supreme  Court  of  Appeals  of  West 
Virginia  in  Liskcy  v.  Snyder,  49  S.  E.  515,  that  a  pur- 
ParckaMst  chase  of  real  estate  at  a  judicial  sale  by 
jadiciaisafo  strangers  to  the  proceeding,  and  contempora- 
neous resale  thereof  by  them  to  the  debtor  by  an  execa- 
tory  contract  in  writing,  whereby  he  is  charged  with  a 
certain  sum  in  addition  to  the  amount  for  which  it  sold 
at  the  judicial  sale,  all  in  pursuance  of  a  prior  verbal  con-  . 
tract,  though  in  form  a  purchase  of  the  land^  is  r^rarded 
in  equity  as  a  loan  of  money  on  the  land  as  security,  and 
the  rights  of  the  parties  are  determined  by  the  principles 
governing  the  relation  of  mortgagor  and  mortgagee. 


NEGLIGENCE. 

The  tendency  of  the  courts  to  create  rules  of  law  as  to 
what  does  or  does  not  constitute  negligence  in  accident 
Pufcntcr  cases  is  continually  appearing  in  the  decisions. 
•■Ruaniag^  An  illustration  of  this  occurs  in  Rosen  v.  Dry 
"*•"*  Dock,  E.  B.  and  B.  R.  Co.,  91  N.  Y.  Supp. 
333>  where  it  is  decided  as  a  matter  of  law  that  a  person 
who,  because  a  car  is  crowded,  stands  on  the  running- 
board  is  guilty  of  contributory  n^Hgence,  where  he  was 
injured  by  being  struck  by  the  shaft  of  a  wagon,  which 
other  passengers  had  avoided  by  keeping  close  to  the  car 
or  getting  between  the  seats.  It  seems  to  be  r^arded  as 
settled  that  where  a  passenger  can  find  room  to  stand  be- 
tween the  seats,  even  though  these  run  latitudinally,  it  is 
negligent  for  him  to  ride  on  the  running-board. 

Decisions  have  frequently  questioned  the  logical  pro- 
priety of  drawing  a  distinction  between  the  so-called  degrees 
QrMt        of  n^ligence,  and  the  criticism  upon  such  dis- 
NeftifcoM     tinction  seems  to  be  entitled  to  respect     In 
Rideotit  v.  Winnebago  Traction  Co.,  loi  N.  W.  672,  the 
court  lays  down  certain  distinctions  which  may  perhaps  be 
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NEGUGENCE  (Continued). 

of  service  in  connection  with  the  cases  on  this  question. 
The  term  "negligence,"  it  is  said,  by  itself  suggests  only 
inadvertence  or  want  of  ordinary  care,  and  however  great 
may  be  the  degree  of  such  want  of  care,  so  long  as  the  in- 
advertence remains,  wilfulness  is  excluded.  On  the  odier 
hand,  the  court  says  the  term  "  gross  negligence"  signifies 
wilfulness.  It  involves  intent,  actual  or  constructive,  which 
is  a  characteristic  of  criminal  liability.  Gross  negligence 
does  not  include  ordinary  negligence,  and  proof  of  the  for- 
mer does  not  prove,  but  rather  disproves,  the  latter.  In 
connection  with  this  decision  compare  Cleveland^  etc.^  R. 
IV.  Co.  v.  Miller^  149  Ind.  490,  501. 


OYSTERS. 

In  Vroom  v.  Ti7/y,  91  N.  Y.  Supp.  51,  the  Supreme  Court. 
(Appellate  Division,  Second  Department)  decides  that  it  is 
Oyster  Bcd«t  not  ucccssary  that  a  person  who  allies  owner- 
owBcnhip  ship  jn  certain  oyster-beds  should  own  the  land 
on  which  they  are  situated,  and  the  fact  that  he  has  been 
a  trespasser  at  such  place  does  not  entitle  the  owner  of 
the  land  as  against  him  to  take  them  for  his  own  use, 
although  he  may  compel  the  person  who  planted  them  to 
take  them  up,  or  although  he  might  himself  remove  them 
as  a  nuisance.  One  judge  dissents  and  the  case  is  an  inter- 
esting discussion  of  the  point  involved  in  view  of  the  rather 
few  decisions  on  this  subject  Compare  Supter  v.  Van- 
Derbeer^  47  Hun.  366. 


PHOTOGRAPHS. 

In  Barb  v.  Oxford  Paper  Co.,  59  Atl.  290,  the  Supreme 
Judicial  Court  of  Maine  decides  that  photograi^,  to  be 
Admusibiiity  ^^"iJssible  as  evidence,  should  simply  show  con- 
ditions existing  at  the  time  in  question.  When 
taken  with  men  in  various  assumed  postures,  and  things  in 
various  assumed  situations,  in  order  to  illustrate  the  claims 
and  contentions  of  the  parties,  they  should  not  be  admitted. 
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RAILROADS. 

Several  decisions  have  recently  aiq>eared  as  to  the  right 

of  a  public  service  corporation  to  condemn  corporate  stock. 

condcniia.     An  .'niportant  decision  is  handed  down  by  the 

tioo  of  stock    Supreme  Court  of  Errors  of  Connecticut  in  New 

510,  relating  to  this  question.  A  law  of  Connecticut  authcv** 
izes  a  railroad  company  which  has  acquired  more  than  three- 
fourths  of  the  stock  of  another  railroad  company  and  can- 
not agree  with  the  holders  of  the  outstanding  stodc  for  the 
purchase  thereof,  to  condemn  such  stock  on  a  finding  that 
it  would  be  for  the  public  interest.  It  is  held  that  such  stat- 
ute is  constitutional,  and  that  it  is  for  the  public  interest 
that  a  railroad  company'  should  condemn  the  fe%v  shares  of 
outstanding  stock  where  it  is  contemplating  extensive  im- 
provements and  desires  to  use  the  credit  of  the  road  whose 
stock  it  wishes  to  condemn  to  raise  funds  for  the  improve- 
ments, it  itself  not  possessing  the  credit  necessary..  Compare 
Black  V.  Delaware  and  R.  C.  Co.^  22  N.  J.  Eq.  13a 


TAXES. 

In  Penobscot  Chemical  Fibre  Co.  v.  Inhabitants  of  Toum 
of  Bradley,  59  Atl.  83,  the  Supreme  Judicial  Court  of  Maine 
AsMSfnentt  dccidcs  that  the  value,  as  distinguished  from 
vaiuatiM  valuation,  of  other  similar  property  in  the  town 
similarly  situated,  as  shown  by  the  evidence  of  actual  sales, 
or  by  the  opinion  of  properly  qualified  witnesses,  expressed 
in  court,  is  admissible  upon  the  question  of  true  value.  Com- 
pare Manchester  Mills  v.  Manchester,  57  N.  H.  305. 


TOWNS. 

The  Supreme  Judicial  Court  of  Maine,  laying  down  the 
general  rule  that  in  maintaining  a  police  lock->up  a  town  is 
LtabimiM  Persuing,  not  a  municipal  purpose,  but  a  public 
purpose,  viz.,  the  maintenance  of  the  justice 
and  peace  of  the  state;  and  hence,  in  the  absence  of  any 
statute  imposing  liability,  the  town  is  not  liable  for  neglect 
of  its  selectmen  in  the  care  of  it,  holds  in  Mains  v.  Inhabit 
tants  of  Ft.  Fairfield,  59  Atl.  87,  that  the  fact  that  a  prisoner 
committed  by  a  constable  to  a  town  lock-up  suffered  damage 
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TOWNS  (Contiiraed). 

from  its  neglected  condition  does  not  make  the  town  liable 

to  an  action  therefor. 


WATER-COURSES. 

The  Supreme  Ccmrt  of  Appeals  of  West  Virginia  decides 
in  UM  V.  Ohio  River  R.  Co.^  49  S.  E.  378,  that  overflow 
ovcHtow  waters  of  a  natural  stream  in  times  of  ordinary 
flood  or  freshet  flowing  over  or  standing  upon 
the  adjacent  lowlands  do  not  cease  to  be  part  of  the  stream, 
unless  and  until  separated  therefrom  so  as  to  prevent  their 
return  to  its  channel 


WILLS. 

The  Prerogative  Court  of  New  Jersey  decides  In  re  Mid^ 
dletofCs  Will,  59  Atl.  454,  that  without  proof  that  a  mis- 
u«4m  tress  influenced  a  testator  directly  in  procuring 
brfiMSM  a  will  in  her  favor,  it  cannot  be  inferred  from 
their  relation  that  she  secured  an  influence  over  him  which 
she  would  naturally  and  improperly  exert  to  advance  her 
interest    Compare  Arnault  v.  Arnault^  52  N.  J.  Eq.  801. 

The  statutory  law  of  Wisconsin,  like  the  statutory  law 
of  many  other  states,  provides  that  a  child  bom  after  the 
After^Bora  making  of  his  parent's  will,  for  whom  no  pro- 
ckiidrra  vision  is  made  in  the  will,  shall  share  in  the 
estate  as  if  the  parent  had  died  intestate,  unless  it  appears 
from  the  will  that  the  parent  intended  to  make  no  pro- 
vision for  such  child.  Another  statutory  provision  is  to 
the  effect  that  where  children  are  adopted  by  legal  pro- 
ceedings, diildren  so  adopted  shall  be  deemed,  for  the  pur- 
poses of  inheritance  and  all  other  legal  purposes,  the  same 
as  if  they  had  been  bom  in  lawful  wedlodc  Constming 
these  provisions,  the  Supreme  Court  of  Wisconsin  decides 
In  re  Sandon's  Will,  loi  N.  W,  1089,  that  where  a  child 
had  been  legally  adopted  after  her  adoptive  father  had 
made  his  will  she  was  entitled  to  share  in  her  father's  estate 
as  if  he  had  died  intestate,  where  no  mention  of  her  or 
provision  for  her  was  made  in  his  will.  The  court  holds 
that  for  the  purposes  of  these  provisions  the  date  of  adop- 
tion of  an  adopted  child  is  equivalent  to  the  date  of  the 
birth  of  a  parent's  own  child,  nor  can  evidence  be  received 
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WILLS  (Continued). 

to  show  that  he  intended  to  make  no  mention  of  such  cfafld 
unless  the  will  is  ambiguous  or  doubtful  on  its  face.  Com- 
pare Bresee  v.  Stiles^  22  Wis.  12a 

In  Biish  V.  Whitaker,  91  N.  Y.  Supp.  616,  it  appeared 
that  an  uncle  wrote  to  his  nephew,  telling  him  that  if  there 
Agreement  wcrc'  no  change  in  his  family  he  would  will 
to  Bequeath:  him  onc-half  of  his  property,  and  then  went 
•j^JJJJJ^J^  on  to  say,  "  You  get  me  up  a  cane  that  will  be 
"**  good  enough  for  you  when  I  get  through  vrith 
it,  and  I  will  leave  you  the  cane  and  one  thousand  dollars 
with  it"  The  nephew  secured  a  cane  for  his  uncle,  which  the 
latter  accepted  and  used  for  many  years,  but  failed  to  leave 
the  one  thousand  dollars  to  his  nephew,  bequeathing  sub- 
stantially all  his  property  to  an  adopted  daughter.  The 
court  holds  that  the  nephew  is  entitled  to  q)ecific  perform- 
ance of  the  contract  Compare  Owens  v.  McNally,  1 13  CaL 
444,  33  L.  R.  A.  369,  where  an  unmarried  man  contracted 
to  give  all  his  property  to  his  niece  if  she  would  take  care 
of  him.  Later  he  married  and  died  without  performing  his 
agreement.  The  court  .efuses  to  enforce  the  contract  on 
the  ground  that  the  rights  of  an  innocent  third  party  had 
intervened  and  hardship  would  result  to  the  widow. 
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Removal  of  Trade  Fixtures— Extension  of  Lease. 
Rodey  v.  McCurdy,  58  Atl.  558  (1904).— The  question  in- 
volved in  this  case  is  whether  a  tenant  who  has  secured  a  new 
lease  in  the  nature  of  an  extensioti  of  the  did  lease  thereby  for- 
feits his  right  to  trade  fixtures  erected  during  the  old  lease  and 
which  he  could  have  removed  during  that  term. 

This  point  has  conie  up  in  a  number  of  jurisdictions,  and  the 
decisions  of  some  of  the  different  states  are  not  reconcilable. 
One  line  of  cases  holds  that  the  tenant,  by  acceptmg  a  new 
lease,  in  which  no  mention  is  made  of  trade  fixtures  erected 
during  the  old  lease,  thereby  abandons  his  right  to  them.  It 
was  within  his  power  to  except  them  from  the  lease,  and  not 
having  done  so  he  is  presumed  to  have  leased  from  the  land- 
lord everything  on  the  premises.  Whereas,  the  cases  on  the 
other  side  hold  that  the  tenant  does  not  lose  his  right  to  remove 
die  trade  fixtures,  as  his  occupation  has  been  continuous  and 
therefore  no  presumption  of  an  intention  to  abandon  them  to 
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the  landlord  can  arise.  There  was  no  need  to  except  from  the 
lease  what  unquestionably  belonged  to  the  tenant 

The  case  of  Radey  v.  McCurdy,  58  Atl.  558,  decided  by  the 
Supreme  Court  of  Pennsylvania  in  1904,  was  a  case  in  whidi 
premises  were  leased  to  McCurdy  Brothers  for  the  term  of  ten 
years.  The  firm  of  McCurdy  Brothers  consisted  of  James  and 
John  McCurdy.  During  the  term  James  bought  all  of  John's 
interest  in  the  business.  Three  months  before  the  expiratioii 
of  the  lease  a  new  lease  of  the  said  premises  was  executed  to 
McCurdy  Brothers,  consisting  of  James  and  Samuel,  another 
brother.  This  was  said  to  be  '^  an  extended  and  renewed  l^use." 
Before  the  expiration  of  the  second  lease  the  lessees  started 
to  remove  trade  fixtures  erected  by  them  during  the  old  lease. 
The  lessors  filed  a  bill  to  restrain  their  removal.  The  court  in 
refusing  to  grant  the  injunction  said  in  part:  "They  [trade 
fixtures]  are  not  put  in  for  the  benefit  of  the  landlord,  and  until 
the  tenant  leaves  them  on  the  premises  in  which  he  no  longer 
has  any  interest,  no  intention  can  be  imputed  to  abandon  them 
to  his  lessor.  .  .  .  Abandonment  being  a  question  of  intention, 
it  cannot  be  that  under  the  undisput^  facts  in  this  case  the 
lessees  ever  intended  to  or  did  abandon  their  trade  fixttures." 
This  doctrine  is  in  accord  with  the  case  of  Devin  v.  Dougherty^ 
27  How.  Pr.  (N.  Y.)  461,  where  under  a  similar  state  of  facts 
it  was  argued  that  the  tenant  lost  his  right  to  fixtures,  for, 
since  no  mention  was  made  of  them  in  the  second  lease,  he 
therefore  rented  everything  on  the  premises,  and  is  estopp^ 
from  denying  his  landlord's  title  to  them ;  but  the  court  in  that 
case  said :  "  As  the  new  lease  was  intended  merely  to  provide 
for  a  further  occupancy  of  the  premises,  and  that  for  the  same 
purpose,  I  see  not  why  it  was  necessary  for  the  tenant  to  reserve 
in  it  any  rights  in  regard  to  a  thing  which  was  his,  and  whidi 
it  must  have  been  understood  he  was  to  continue  to  use  as  lus 
own  during  his  new  term.  He  hired  for  a  second  time  his  land- 
lord's premises ;  but  how  can  that  be  said  to  be  also  a  hiring 
of  property,  upon,  these  premises,  which  belonged  to  himsdf 
and  which  as  yet  he  had  a  right  to  use  upon  those  premises 
under  a  lease  still  in  force?'' 

The  best  known  case  on  the  other  side  of  this  question  is 
Loughram  v.  Ross,  45  N.  Y.  792  (1871),  in  which  the  court 
said :  **  In  reason  and  principle  the  acceptance  of  a  lease  of  the 
premises,  including  the  buildings,  without  any  reservation  of 
right  or  mention  of  any  claim  to  the  buildings  and  fixtures, 
and  occupation  under  the  new  letting,  are  equivalent  to  a  sur- 
render of  the  possession  to  the  landlord  at  the  expiration  of  the 
first  term.  The  tenant  is  in  tmder  a  new  tenancy  and  not  under 
the  old,  and  the  rights  which  existed  under  the  former  tenancy 
and  which  are  not  claimed  or  exerdsei  are  abandoned  as 
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effectually  as  if  the  tenant  had  actually  removed  from  the 
premises,  and  after  an  interval  of  time,  shorter  or  longer,  had 
taken  another  lease  and  returned  to  the  premises/*  lliis  case 
has  been  followed  in  New  York  and  a  number  of  other  states. 
Lewis  V.  O.  N.  and  P.  Co.,  125  N.  Y.  341 ;  Talbot  v.  Cruger, 
151  N.  Y.  117;  IVmbriss  v.  Bank,  124  Mass.  571;  Sanitary 
District  of  Chicago  t.  Cook,  169  111.  184.  It  was  referred  to 
in  Kerr  v.  Kingsbury,  39  Mich.  150  (1878),  where  the  court 
in  an  opinion  by  Justice  Coolcy,  in  refusing  to  follow  it,  said: 
**  This  IS  perfectly  true  if  the  lease  includes  the  buildings,  but 
unless  it  does  so  in  terms  or  by  necessary  implication,  it  is 
begging  the  whole  question  to  astame  that  the  lease  included 
the  buUidings  as  a  part  of  the  realty.  In  our  opinion  it  ought 
not  to  be  held  to  include  them  unless  from  the  lease  itself  an 
understanding  to  that  effect  is  plainlv  inferable." 

This  extract  from  Justice  Cooley  s  rainion  seems  to  me  to 
show  the  fallacy  on  which  the  New  York  decision  is  based. 
Why  an  intention  of  an  abandonment  is  presumed  it  is  impoft- 
sible  to  see.  The  presumption  of  an  abandonment  is  a  fiction 
of  the  law  which  grew  up  in  the  cases  where  a  tenant,  at  the 
expiration  of  his  lease,  left  without  removing  his  trade  fixtures. 
On  the  grounds  of  public  policy,  to  protect  the  landlord  or  his 
new  tenant,  who  took  the  premises  as  they  stood,  from  being 
disturbed  in  their  possession  by  the  old  tenant  claiming  what 
he  left  on  the  premises,  the  courts  refused  to  allow  tfie  old 
tenant  to  take  his  fixtures.  They  therefore  said,  "We  will 
presume  that  the  tenant  intended  to  make  a  gift  of  the  fixtures 
to  his  landlord.**  The  courts  have  not  extended  this  doctrine 
any  further  than  the  class  of  cases  it  was  intended  to  remedy. 
Thus  where  a  tenant  holds  over  after  the  expiration  of  his 
lease,  his  right  to  remove  fixtures  remains  until  he  surrenders 
possession  to  the  landlord.  "  It  would  seem  that  the  reason 
upon  which  the  courts  have  based  the  rule  that  the  tenant 
cannot  re-enter  and  remove  his  fixtures  after  surrender  of  the 
possession  under  his  lease  is,  that  such  surrender  is  presume 
to  be  intended  either  as  a  gift  of  the  fixtures  to  the  landlord, 
or  if  not  a  gift,  a  waiver  of  any  right  to  re-enter  and  remove 
thenL  It  becomes  therefore  to  some  extent  a  question  as  to 
the  intention  of  the  parties;  and  when  the  evidence  clearly 
shows  there  was  no  intention  on  the  part  of  the  tenant  to  relin* 
quish  his  unquestioned  right  to  the  fixtures,  and  there  is  also 
evidence  showing  that  the  landlord  understood  such  intention 
and  acquiesced  therein  by  promisinj^  him  that  be  might  remove 
them  after  the  surrender,  the  right  is  not  lost**  Bank  v.  M^- 
riU  Co.,  6p  Wis.  501  (1887).  Why  the  right  is  not  lost  in  this 
case,  but  is  lost  in  the  case  of  a  renewal,  it  is  difficult  to  under-  - 
stand.    Surely  a  renewal  of  the  lease  shows  a  manifest  intentioo 
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not  to  abandon  them  to  the  landlord  Tyler  oa  Fixtures,  page 
443»  says:  "  The  doctrine  is  that  a  tenant  holding  over  after 
the  expiration  of  the  term  is  presumed  to  continue  in  occnpft- 
tion  of  the  demised  premises  upon  the  same  terms  as  under  the 
original  lease;  and  hence  in  such  a  case  the  tenant  is  not 
estopped  from  claiming  his  fixtures,  as  in  the  case  of  an  express 
new  lease,  upon  an  actual  or  implied  surrender  of  possession 
of  the  premises  under  the  old  one."  He  gives  no  reason  why 
there  should  be  a  difference,  and  it  is  difiicult  to  see  why  there 
should  be.  In  the  first  case  there  is  an  implied  renewal  of  the 
lease  and  in  the  second  an  express  renewal  Justice  Gx)lcy  in 
Kerr  v.  Kingsbury^  supra,  in  discussing  the  difference  between 
a  tenant  "  holding  over"  and  one  who  secures  a  renewal  says: 
''  A  regard  for  the  succeeding  interests  is  the  only  substantial 
reason  for  the  rule  which  requires  the  tenant  to  remove  the 
fixtures  during  the  term:  indeed,  the  law  does  not  in  strict- 
ness require  of  him  that  he  shall  remove  them  during  the  term, 
but  only  before  he  surrenders  possession  and  during  the  time 
that  he  has  a  right  to  r^;ard  himself  as  occupying  in  the  cfaar^ 
acter  of  a  tenant.  But  why  the  right  should  be  lost  when  the 
tenant,  instead  of  surrendering  possession,  takes  a  renewal  oi 
the  lease  is  not  apparent.  There  is  certainly  no  reason  of 
public  policy  to  sustain  such  a  doctrine;  on  the  contrary,  the 
reasons  which  saved  to  the  teiumt  his  right  to  the  fixtures  in 
the  first  place  are  equally  influential  to  save  to  him  on  a  re- 
newal what  was  unquestionably  his  before.  What  could  pos- 
sibly be  more  absurd  than  a  rule  of  law  which  should  in  effect 
say  to  the  tenant  who  is  about  to  obtain  a  renewal,  *  If  you  will 
be  at  the  expense  and  trouble  and  incur  the  loss  of  removing 
your  erections  during  the  term  and  of  afterwards  bringing  them 
back  again,  they  sh^l  be  yours,  otherwise  you  will  &  deemed 
to  abandon  them  to  your  landlord.' " 

If  the  rule  as  laid  down  in  Loughram  v.  Ross,  supra^  were 
followed,  in  almost  every  case  tenants  would  be  deprived  of 
their  fixtures  with  absolutely  no  intention  to  part  with  thenL 
Under  the  New  York  decision,  in  order  to  save  his  fixtures 
he  must  do  one  of  two  things — ^viz.,  either  have  his  landlofd 
except  them  from  the  lease,  or  remove  them  one  day  and  bring 
them  back  the  next  The  latter  would  be  a  needless  waste  of 
money.  In  regard  to  the  former,  no  matter  how  careftd  a 
tenant  is,  he  would  not  consider  it  necessary  to  have  his  land- 
lord except  from  the  lease  that  which  is  the  tenant's  own  prop- 
erty. On  the  other  hand,  the  decision  of  Radey  v.  McCurdy^ 
supra,  seems  to  be  a  perfectly  sound  doctrine.  It  is  diflScuIt 
to  conceive  of  a  case  in  which  any  hardship  would  result  fiom 
its  application.  G.  SL 
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The  Evolution  of  the  Constitution  of  the  United 
States  of  America  and  History  of  the  Monroe  Doc- 
trine.    By  John  A.  Kasson»  LL.D.     Boston  and  New 
York:  Houghton,  Mifflin  &  Company.    1904. 
When  Thomas  Paine  heard  of  the  treaty  of  1783  he  thought 
there  was  no  further  need  of  the  "  Crisis,"  and  with  the  re- 
mark, "  The  times  that  tried  men's  souls  are  over,"  he  brought 
its  publication  to  a  close.    Fiske,  in  his  "Critical  Period  of 
American  History,"  observes  that  so  far  from  the  crisis  being 
over  in  1783  the  next  five  years  were  to  be  the  most  critical  of 
all.    It  was  the  time  when  the  common  cause  and  the  com- 
mon peril  which  kept  the  colonies  united  during  the  Revolution 
no  longer  existed.    Jealous  and  distrustful  of  each  other, — 
one  nation  to-day  and  thirteen  to-morrow, — ^they  were  rapidly 
drifting  towards  anarchy  or  monarchy. 

To  the  Uterature  of  this  period  Mr.  Kasson  has  made  a 
valuable  contribution.  Those  who  are  familiar  with  Fiske 
may  question  the  need  of  another  book  upon  this  subject  Mr. 
Kasson's  treatment,  however,  is  different  His  work,  as  the 
title  suggests,  is  concerned  primarily  with  the  Constitutional 
Convention  and  its  proceedings.  The  political  history  of  the 
time  is  referred  to  in  so  far  onW  as  is  necessary  to  show  the 
weakness  of  the  Articles  of  Confederation  and  the  causes 
which  finally  led  to  the  formation  of  a  more  perfect  union. 

The  story  of  the  long  struggle  over  the  several  plans  from 
which  after  weeks  of  debate  the  perfect  instrument  at  last 
emerged  is  well  told.  The  leading  provisions  of  the  Constitu- 
tion are  considered  in  detail.  A  brief  account  of  the  ratifi- 
cation by  the  states  and  the  amendments  completes  this  part 
of  the  work. 

The  right  of  Congress  to  call  on  the  President  for  papers 
and  information  forms  the  subject-matter  of  the  Appendix. 
The  Presidents  have  generally  treated  such  requests  as  en- 
croachments on  the  constitutional  powers  of  the  Executive  and 
refused  the  information. 

The  Monroe  Doctrine  has  become  so  authoritative  on  the 
question  of  American  foreign  policy  that  it  mav  be  considered 
almost  as  binding  as  a  clause  of  the  Constitution  itself.  Mr. 
Kasson  has  accordingly  added  two  interesting  chapters  on  the 
origin  and  development  of  that  doctrine. 

3n 
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Students  of  the  law  will  find  this  book  excellent  reading 
preparatory  to  the  study  of  Constitutional  Law.  No  one  can 
read  the  story  of  that  long  struggle  in  the  G>nvention  of 
1787  without  feeling  a  deeper  reverence  for  the  Constitution 
and  for  the  great  men  who  framed  it.  R,  £• 


The  National  Bank  Act,  with  all  its  Amendments, 
Annotated  and  ExPLAiNEa  By  John  M.  GouLa  Pp. 
xvi4-288.  Boston :  Little,  Brown  &  Co.  1904. 
The  title  of  this  book  accurately  expresses  its  contents.  The 
author  has  reprinted  the  National  Bank  Act  of  1864  and  has 
inserted  in  their  logical  positions  the  numerous  amendments 
which  have  been  made  to  it.  The  sectioning  of  the  Revised 
Statutes  has  been  followed,  and  after  each  section  a  note 
summarizes  the  Federal  and  state  decisions  which  modify  or 
explain  its  provisions.  The  subject  of  each  section  is  printed 
in  black  letter  and  a  table  of  cases  and  an  exhaustive  index 
facilitate  the  use  of  the  volume.  The  author  has  produced  a 
handy  book  which  brings  under  one  cover  all  the  statutes  and 
decisions  to  September,  1904,  on  the  subject  of  national  banks. 
For  the  convenience  of  reference  he  has  added  as  appendices 
the  several  constitutions  and  rules  of  the  New  York,  Boston* 
and  Chicago  Qearing  House  Associations,  together  with  the 
Constitution  of  the  American  Bankers'  Association.  The 
volume  is  complete  and  should  prove  of  practical  service  both 
to  the  banker  and  to  the  lawyer.  A.  S»  F. 


Street  Railway  Reports  Annotated  (Cited  St  Ry.  Rep.), 
REPORTING  the  Electric  Railway  and  Street  Railway 
Decisions  of  the  Federal  and  State  Courts  in  the 
United  States.  Edited  by  Frank  B.  Gilbert,  of  the 
Albany  Bar.  Vol.  ii.  Pp.  xix+1051.  Albany,  N.  Y.: 
Matthew  Bender.    1904. 

A  large  proportion  of  the  cases  now  litigated  in  the  courts 
are  negligence  cases  of  various  kinds  and  many  of  these 
are  street  railway  cases.  It  is  convenient  and  desirable,  there- 
fore, to  have  the  great  mass  of  cases  involving  the  rights  and 
liatnlities  of  street  railways  reported  in  a  separate  set  of 
reports.  This  is  the  second  volume  of  such  a  series.  It  con- 
tains the  cases  decided  since  November,  1903,  in  the  Federal 
courts  and  in  the  state  courts  of  last  resort,  together  with  the 
most  important  ones  decided  in  lower  courts.    The  cases  are 
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grouped  according  to  jurisdictions.  Tlie  notes  appended  are 
exhaustive  and  very  interesting.  Those  on  "  Imputed  Negli- 
gence," '*  Municipal  G>ntrol  of  Street  Railways/'  "  Eminent 
Domain  by  Street  Railways/*  and  "  Street-Car  Transfers'*  arc 
especially  good. 

The  practising  attorney  who  handles  many  street  railway 
cases  will  find  this  series  of  reports  very  usefuL 

C.  IV.  IV. 


The  Monroe  Doctrine.    By  T.  B.  Edgington,  Esq.,  of  the 

Bar  of  Memphis.    Boston:  Little,  Brown  &  Ca    1905. 

Mr.  Edgington  has  prepared  a  most  valuable  work  on  this 
much  discussed  but  generally  misunderstood  question  con- 
cerning the  traditional  foreign  policy  of  this  republic,  with 
the  object  of  placing  before  the  ruling  millions  more  accurate 
knowledge  of  the  principles  and  poliaes  of  their  government. 

The  author  points  out  the  fact  that  while  what  is  com- 
monly known  as  the  Monroe  Doctrine  is  generally  conceded 
to  have  originated  with  President  Monroes  famous  mess^fe 
to  Gmgress,  it  is  in  reality  as  old  as  the  republic  itself,  con- 
stituting one  of  the  foundation-stones  on  which  our  institu- 
tions are  constructed,  and  that  it  was  the  **  mere  restatement 
of  the  original  and  fundamental  policy  of  the  government  in 
another  form/'  which  fact  he  proves  conclusively  by  quota- 
tions from  state  papers  from  Washington's  time  on.  Not 
only  this,  but  that  Mr.  Canning,  the  British  Foreign  Secretary, 
had  no  small  part  in  the  events  leading  up  to  the  message, 
if,  indeed,  he  did  not  inspire  it,  as  is  shown  by  the  correspond- 
ence carried  on  between  the  two  governments  through  their 
representatives,  to  which  the  second  chapter  is  devoted,  and 
which  throws  much  light  on  international  affairs  at  that  time. 

The  different  phases  of  the  question  considered  by  the 
author  cannot  all  be  noticed  here,  but,  as  especially  noteworthy, 
are  to  be  mentioned  the  chapters  devoted  to  a  consideration 
of  the  Hague  Tribunal  and  the  international  convention  of 
American  states  which  met  at  Mexico  not  long  after,  and 
their  far-reaching  effect  Closely  allied  with  this  question  is 
the  consideration  of  what  is  known  as  the  Calvo  Doctrine,' 
in  conformity  with  which  the  Latin-American  states*  seek 
to  build  up  a  system  of  American  international  law,  not  only 
for  the  government  of  the  republics  in  this  hemisphere,  but 
also  for  the  government  of  their  foreign  relations  with  Europe 
and  the  entire  world,  which  is  contrary  to  the  principles  of  • 
international  law  and  also,  as  the  author  shows,  antagonistic 
to  the  Monroe  Doctrine.    Therefore  tfie  United  States  should 
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make  known  to  the  world  that  it  does  not  indorse  the  Calvo 
heresy. 

In  the  appendix  are  collected  the  more  important  parts  of 
the  Monroe  correspondence  illustrating  the  facts  and  circum- 
stances under  which  the  Monroe  Doctrine  was  made. 

fT«    C*    Mm 


The  Organization  and  Management  of  Business  Cor- 
porations. By  Walter  C.  Cleophane,  LL.M.,  Professor 
of  the  Law  of  Organization  and  Management  of  Corpora* 
tions  in  the  George  Washington  University  of  Washington, 
D.  C.  Pp.  246.  St.  Paul,  Minn.:  West  Publishing  Co. 
1905. 

In  the  words  of  the  author,  as  conuined  in  the  Preface, 
"  the  volume  does  not  pretend  to  be  a  treatise  on  corporatioo 
law,  but  may  be  said  to  bear  the  same  relation  to  that  subject 
as  equity  pleading  and  practice  bear  to  equity  jurisprudence." 
In  a  volume  such  as  this  it  is  impossible  to  enter  into  a  very 
full  discussion  of  the  principles  which  underlie  the  laws 
governing  the  management  and  organization  of  business  oor- 
porations. 

There  is  a  great  difficulty  in  the  way  of  writing  a  general 
text-book  on  this  subject  Everywhere  corporations  are  die 
result  of  statutes,  and  in  no  two  jurisdictions  are  the  statutes 
exactly  alike,  llie  author  has  to  a  certain  extent  overcome 
this  difficulty  by  inserting  in  the  book  brief  digests  of  the 
more  important  provisions  of  the  laws  of  twelve  states;  these 
give  a  general  idea  of  the  legislation  and  should  also  be  of 
great  assistance  to  promoters  about  to  choose  a  domicQe. 
Those  features  of  the  law  generally  deemed  undesirable  from 
the  promoter's  standpoint  are  in  italics,  and  those  particularly 
advantageous  in  boldfaced  type. 

This  book  will  be  especially  valuable  to  a  lawyer  into  whose 
hands  the  formation  of  a  company  has  been  entrusted.  The 
author  has  devoted  chapters  to  the  certificate  of  incorporaticm, 
essentials  and  proceedings  of  the  first  meetings  of  incorpora- 
tors and  also  directors,  and  other  subjects  of  the  same  type. 

A  large  number  of  forms  have  been  inserted  which  may  be 
used  to  great  advantage  in  any  jurisdiction.  Those  purdy 
local  in  their  application  have  been  omitted.  As  a  guide  in 
drawing  up  by-laws,  those  of  the  United  States  Steel  Corpora- 
tion have  been  set  forth  in  full  The  author  believes  that 
they  can  be  easily  modified  to  suit  the  needs  of  any  corporation. 
Because  of  the  growing  tendency  of  modem  business  men 
to  incorporate,  a  work  like  the  present  is  of  immense  practical 
importance.   It  should  be  of  great  value  not  only  to  the  student 


BOOK   REVIEWS.  333 

and  full-fledged  lawyer,  but  also  to  laymen  who  are  either 
officers  of  or  interested  in  a  corporation.  In  order  to  suc- 
cessfully keep  in  touch  with  their  interests  they  should  at 
least  have  a  fundamental  knowledge  of  that  part  of  corporate 
law  to  which  this  useful  book  is  devoted.  G.  S. 


NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  PERI- 
ODICALS. 

Columbia  Law  Reviiw. — ^March. 

Tort  Liability  for  Mental  Disturbance  and  Nervous  Shock,  Francis 
M.  Burdick.  The  paper  doei  not  attempt  "  to  settle  this  mooted  qaear 
tion,"  but  doei  give  an  excellent  review  of  the  American  and  English 
cases  in  which  the  subject  hat  been  given  judicial  attention.  The  idea 
evolved  appears  to  be  that,  while  there  is  a  strong  feeling  against  the 
tendency  to  admit  injury  to  the  feelings— which  is  a  concrete  form  of 
the  phrase  "mental  disturbance  and  nervous  shock"— as  a  basis  for 
a  recovery  in  damages,  yet  that  tendency  is  one  easily  checked,  and  iS| 
on  the  whole,  growing  rather  than  decreasing. 

Expansion  of  Constitutional  Powers  by  Interpretation,  Paul  Fullef. 
This  very  able  paper  deals  with  this  question  most  clearly,  taking  us 
over  all  the  necessary  steps  without  stopping  our  progress  by  unneces- 
sary turnings  or  stops  by  the  way.  Begmnmg  with  the  making  of  the 
constitution,  he  shows  clearly  how  the  genius  of  Jefferson  foresaw  and 
would  have  prevented,  if  possible,  the  course  of  interpretation  which 
has  so  expanded  the  powers  of  the  constitution.  His  patriotism  is 
evidenced  by  these  words:  "When  an  instrument  admits  two  con- 
structions, the  one  safe,  the  other  dangerous,  the  one  precise,  the  other 
indefinite,  I  prefer  that  which  is  safe  and  precise.  I  had  rather  ask  aa 
enlargement  of  power  from  the  nation  where  it  is  found  necessary, 
than  to  assume  it  by  a  construction  which  would  make  our  powers 
boundless.  Our  peculiar  security  is  in  the  possession  of  a  written  ooo- 
stitution.    Let  us  not  make  it  a  blank  paper  by  construction.'' 

From  such  sentiments  we  are  led  down  through  the  tax  cases,  the 
bank  cases,  the  discussions  on  the  government  and  admission  of  New 
Mexico,  the  legal-tender  cases,  and  their  gradual  extension  of  powera 
tinder  the  constitution,  through  an  interpretation  which  felt  no  such 
restrictions,  until  we  reach  the  recent  cases  in  rtfud  to  matters 
arising  from  the  war  with  Spain.  It  is  a  long  distanc^  and  the 
descent  from  the  level  of  the  position  taken  by  Jefferson  has  been  more 
insidious  than  rapid.  But  Mr.  Fuller  finds  no  wisdom  of  the  present 
day  adequate  to  balance  that  of  Jefferson,  so  he  leaves  us  with  Aeae 
words  of  Washington,  "Let  there  be  no  change  by  ustirpation,  for 
though  this,  in  one  instance,  may  be  the  instrument  of  good,  it  is  the. 
customary  weapon  by  which  free  governments  are  destroyed. 

Notice  of  Acceptance  in  Contracts  of  Guaranty.  W.  P.  Rogers.  Mr. 
Rogen  says,  **  The  auestion  of  notice  in  contracts  of  guaranty  presents 
great  conflict  of  authority  and  surrounds  the  present  state  of  the  law, 
bearing  on  that  subject,  with  much  interest**  The  artide  sustains  this 
sUtement  The  article  is  interesting,  and  the  contention  thai  there  is 
mnch  confusion  of  authority  is  upheld  by  the  cases  noted.  Yet  it  Is 
apparently  impossible  on  a  subject  in  which  there  must  inevitably  be  an 
almost  infinite  variety  of  circumstance  that  there  can  be  any  absolute 
certainty  in  the  interpretation  of  the  law  for  all  varieties  of  fact    The 
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ftettlemcfit  of  certain  principles,  and  those  rerj  brood  m  ootlmr,  it 
fttirely  all  that  can  be  hoped  lor  in  this  class  of  cases^  and  m  maiqr  odMr 
branches  of  the  law  where  there  is  complaint  of  m  < 
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Federal  Regulation  of  Corporations,  A  Dangerous  Departure,  JdtoL 
E.  Parsons.  This  is  a  remonstrance  and  a  warning.  Mr.  Parsons-* 
waiving  the  constitutional  questions  for  a  moment — roiccs  the  lediag 
of  many  of  his  fellow-citizens  when  he  says,  "  Much  more  oomriiicmg 
reasons  must  be  adduced  before  I  can  reach  the  conclnsicm  that  there  it 
any  necesity  for  such  a  change  as  is  proposed  in  our  political  system.* 

Federal  Regulation  of  Corporations.    A  Public  Necessity.    WiOiaa 

i,  Curtis.  Here  we  have  a  writer  asserting  a  fact  in  the  sub-head  of 
is  subject  which  Mr.  Parsons  in  his  last  jiaragrafA  found  did  not 
exist.  Wv  seem  to  have  here  the  corporate  view  whidi  looks  longini^ 
at  Federal  regulation  as  a  blessed  release  from  vexing  state  regnlationiL 
Mr.  Curtis  thus  unconsciously,  and  very  unintentionally,  aids  the  argn- 
ment  of  those  who  are  asserting  that  Federal  control  of  corporationt 
means  ultimately  Federal  control  by  corporationsi 

Resort  to  the  Judiciary  to  Preserve  the  Purity  of  Elections,  A 
Recent  Colorado  Case  Reviewed.  William  E.  Huttoo.  We  arc  here 
given  an  eminently  calm  and  judicial  review  of  the  recent  exciting 
election  events  in  Colorado  in  so  far  as  they  were  affected  by  the 
judicial  action  here  referred  to.  The  tone  and  attitude  of  the  paper  are 
conservative  and  the  final  opinion  is  expressed  as  follows: 

**  The  action  of  the  Supreme  Court  of  Colorado  relating  to  the  late 
election  i9,  as  the  writer  believes,  one  illustration  among  many  to  be 
found  in  the  reports  showing  how  desirable  it  is  that  there  should 
prevail  a  more  distinct  and  historically  correct  conception  of  tlie  fone- 
tton  of  the  judiciary.  We  are  prone  to  lose  sight  of  the  reasons  for  the 
limitations  upon  its  power,  which  the  great  statesmen  of  earlier  d^yt 
conceived  to  be  of  first  importance." 


Hakvaxo  Law  Rcvnw.-^March. 

Jurisdiction  in  Actions  between  Foreigners,  A,  PiUet  This  paper 
by  a  French  writer  gives  us  first  a  comparison  between  the  law  of 
America  and  England  and  that  of  France.  The  former  nudces  no  dia- 
tinction  between  citizens  and  foreigners,  and  the  latter  refuses  jtirisdic> 
tion.  in^  suits  between  foreigners.  In  deciding  which  is  the  better  of  the 
two  we  are  told,  "  Unquestionably  the  former."  The  reasons  given  for 
the  French  position  are  then  examined  and  the  final  decision  u  that  to 
carry  these  reasons  to  their  logical  conclusions  would  be  to  reach  an 
absurd  position,  a  result  from  which  the  French  save  themselves  by 
numerous  modincations  of  the  principle.  We  next  have  an  examinatiott 
as  to  what  this  law  for  natives  and  for  foreigners  should  be.  This  ti^ 
as  the  author  says,  "  A  subject  large  enough  to  fill  volumes.."  He^  how- 
ever, is  able  to  draw  the  conclusion  from  bis  examination  that  "the 
French  and  English-American  laws,  so  absolutely  opposed  in  this 
matter  of  jurisdiction^  would  find  every  advantage  in  coming  to  an 
understandmg  and  uniting  on  a  general  law  which  would  be  a  satis- 
factory compromise." 

Tide-Flowed  luinds  and  Riparian  Rights,  William  R.  Tillingfaast 
We  have  here  not  only  a  review  of  the  law  as  it  stands  upon  the  sub- 

t'ect,  but  a  most  interesting  historical  study,  not  alone  of  the  English 
sw,  but  the  more  difficult  matter  of  its  growth  and  development  in  the 
early  years  of  our  own  colonial  life. 
The  article  will  no  doubt  succeed  in  its  object  of  "calling  the  atten* 
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tion  of  the  legal  profession  to  the  existence  of  two  distinct  theories  of 
shore  rights  and  title  existing  in  this  country,"  and  to  the  reasons  whf 
they  exist,  and  it  will  also  give  great  pleasure  to  all  who  have  the  good 
fortune  to  read  it 

fVaivfr  in  Insurance  Cases,  John  S.  Ewart  We  are  told  that  the 
prevailing  doctrine  as  to  waiver  "proceeds  upon  a  fundamental^ 
erroneous  principle;  that  election,  and  not  waiver,  is  the  doctrint 
really  hivolved;  that  wrfver  is  a  sort  of  interloper,  if  not  altogether  aa 
impostor;  and  that  the  substitution  of  election  for  waiver  will  produce 
a  most  substantial  and  valuable  improvement  in  judicial  methods  and 
conclusions."  The  article  is  devoted  to  showing  this  to  be  the  case  and 
to  demonstrating  the  correctness  of  the  theory  upon  which  it  is  founded. 
In  doing  so  the  author  shows  that  the  insurer  tries— and  i[cneral)y 
succeeds— to  eat  his  cake  and  have  it  too.  The  argument  u  dear, 
fordble,  and  convincmg,  and  the  treatment  original 
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The  Legal  Side  of  Joseph  W.  Polk.  K.  G  Bellasis.  After  reading 
the  article  the  impression  left  is  that  we  have  learned  venr  much  about 
Mr.  Folk  but  very  little  about  his  legal  side.  For  it  is  Mr.  Folk,  the 
reformer  (or,  if  that  is  not  the  right  term,  the  man  who^  being  a 

Kbiic  prosecntof,  prosecuted),  whom  we  have  been  reading  about 
>ubtless  this  is  inevitable,  for  it  is  in  his  character  as  Circuit  Attor^ 
ney  that  men  have  learned  to  admire— to  wonder  at— Mr.  Folk.  A 
man  who  has  done  the  impossible— that  which  was  before  he  cama 
impossible  in  Missouri,  which  still  remains  impossible  in  the  remain- 
ing "  organizations-ridden  states— fascinates  all  other  men.  Yet  there 
is  much  which  those  who  admire  Mr.  Folk  must  regret  in  this  article. 
It  is  not  that  the  matter  is  not  interestintT  or  proper  of  oresentation, 
but  because  in  many  things  the  article  seems  at  least  injudicious. 

Federal  Control  of  Insurance  Corporalions,  William  K.  Vance.  The 
President  has  recommended  Federal  control  of  corporations  engaged 
in  inter-state  business  and  his  Commissioner  of  Corporations  has  umd 
it  in  his  report.  Mr.  Vance,  who  is  an  acknowledged  authority  on  this 
cubject,  takes  up  state  control  of  the  insurance  corporations  and 
finds  it  most  unsatisfactory,  especially  as  it  is  administered  "by 
dishonest  ofidals."*  He,  therefore,  welcomes  the  suggestion  of  one 
Federal  law  to  "  wipe  out"*  iht  mass  of  state  legislation  on  the  subject 
He  confesses  that  Federal  control  "would  stnp  the  states  of  a  lar^ 
measure  of  their  |>ower,  and  deprive  them  of  m  large  portion  of  their 
revenues."*  He  thinks  we  cannot  expect  them  to  accede  to  this,  and 
he  does  not  advocate  so  great  an  impairment  of  the  original  founda* 
tions  of  the  Union.  He  also  says  that  "the  people  might  learn  too 
late  that  national  control  of  corporations  will  result  in  national  control 
hf  oorporations."  It  may  be  added  that  some  of  the  people  already 
believe  that  national  control  by  corporations  is  at  the  root  of  the  sug- 
gestion of  national  control  of  corporations.  Mr.  Vance  does  not  be-  « 
Ueve  that  the  Supreme  Court  will  ever  hold  insurance  to  be  commerce  ' 
and  thus  bring  it  under  the  operation  of  the  conunerce  clause  of  the 
constitntioo. 

The  Study  of  Old  Greek  Law.  Frederic  Earle  Whitaker.  At  last 
there  seems  to  be  some  sign  of  a  belated  recognition  of  the  influence 
of  the  Greek  mind  upon  the  science  of  jurisprudence.  The  Roman 
has  been  so  long  extolled  as  the  master  of  this  science  that  it  has  been 
forgotten  that  as  the  Roman  borrowed  his  art  and  his  literature  from 
the  Greek;  so  he  also  txMTOwed  his  law.  This  short  article  does  not 
attempt  to  furnish  proof  of  the  fact  which  it  sets  forth.  But  in  the 
"vast  k^sl  treasure  buried  in  those  old  speeches"  (of  the  orators) 
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we  doubtless  have  a  mine  whose  contents  will  be  of  inestimable  value 
to  all  who  care  for  the  science  of  the  law. 

International  Arbitration  the  Product  of  the  Modem  IntemaHonai 
System.  Hon.  Hannis  Taylor.  From  1648,  when  the  "iir«t  diplo- 
matic G>ngrcss**  assembled*  to  the  "era  of  humanity**  ushered  in  Igr 
the  Peace  of  Paris  in  1853,  tenutive  efforts  have  been  made  to  pre- 
serve peace  between  the  nations.  In  1899  there  came  the  great  Peace 
Conference  at  the  Hague,  then  the  Pan-American  Congress  of  1901-^ 
and  the  new  treaties  of  obligatory  arbitration  between  several  of  the 
^reat  nations,  limited  in  scope,  but  of  great  interest  Mr.  Taylor  holds 
It  to  be  the  special  duty  of  the  United  States  to  aid  the  movement 
and  makes  a  plea  for  it  to  lend  its  moral  influence  to  this  end 
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Equitable  Conversion.  III.  C  C  Lansdell.  In  this  portion  of  lua 
article  Mr.  Langdell,  having  finished  the  preliminary  examination, 
reaches  equitable  conversion  itself.  This  he  divides,  in  discussion,  into 
two  kinds,  direct  and  indirect  He  gives  a  short  description  of  direct 
equitable  conversion  for  the  purpose  of  distinguishing  it  from  indirect 
equitable  conversion,  and  devotes  his  paper  to  the  discussion  of  the 
latter  portion  of  the  subject  These  very  important  papers  are  to  be 
continued. 

The  Development  of  Jurisprudence  During  the  Past  Century.  Jo-* 
seph  H.  Beale,  Jr.  Mr.  Bcale  takes  the  word  Jurisprudence  in  its  most 
simple  signification,  and  says:  "My  effort  will  be  merely  to  suggest 
in  cases  of  a  few  branches  of  law  where  the  changes  seem  to  be 
typical,  the  course  and  reason  of  these  changes.  The  developments 
found  most  striking  are,  first,  in  the  direction  of  international  con- 
stitutional law;  second,  the  movement  for  codification;  third,  the  in- 
creasing recognition  of  individual  rights  and  protection  of  individuals : 
fourth,  the  development  in  the  direction  of  business  combination  and 
association."  This  catalogue  of  subjects  is  merely  given  to  show  the 
scope  of  the  article.  The  great  interest  of  the  paper  and  its  treatment 
cannot  be  indicated. 

The  Right  of  a  Belligerent  to  Destroy  o  Captured  Prise.  Francis 
F.  Swayze.  This  practice  was  formerly  conceded,  it  is  well  known* 
but  of  late  years  it  has  been  regarded  with  disfavor,  although  "it  is 
a  right  even  at  the  present  day  universally  recognized."  The  Turia 
Conp'ess,  says  Mr.  Swayze,  adopted  a  set  of  rules  justifying  the  act 
in  Ave  cases.  Neutral  ships  are  placed  under  still  different  rules^ 
which  are  differently  stated  by  the  various  authorities.  On  the  wholes 
the  lesson  which  we  have  learned  from  the  discussion  of  the  acts 
committed  by  the  belligerents  during  the  Russo-Japanese  war  is  re- 
peated, and  no  definite  conclusion  is  attained  in  regard  to  these  rights. 
We  learn  that  fact  and  theory  do  not  as  jret  agree,  and  that  they  have 
come  no  nearer  an  agreement  as  a  result  of  the  present  war. 

The  Extension  to  the  Admiralty  of  the  FellouhServant  Doctrine, 
Frederic  CunninghanL  It  is  here  contended,  and  apparently  it  is  a 
just  contention,  that  the  extension  of  this  doctrine  to  the  admiralty  Is 
entirely  gratuitous,  as  the  doctrine  of  respondeat  superior  "does  not 
have  its  full  force  in  the  admiralty."  It  is  also  said:  "It  is  all  the 
more  unfortunate  at  this  late  day,  because  the  doctrine  of  fellow- 
servant,  first  enunciated  in  England  in  1837  in  the  case  of  Priestley  ▼. 
Fowler,  has  hardlv  been  approved,  and  the  legislatures  both  in  England 
and^  this  country  by  their  employers'  liability  acts  have  been  fradualljr 
paring  it  down  and  changing  it"  A  list  of  cases  is  given  in  whia 
the  fellow-servant  doctrine  has  been  invoked  by  the  Federal  courts 
since  Halverson  t.  Nisen. 


THE  AMERICAN 

LAW  REGISTER 


POUNDKP  18» 


UNIVERSITY  OF  PENNSYLVANIA 

DIPARTMINT  OP  LAW 


vou  {2  Si  I }      ^^"'^  *^*-  *^  •• 


THE  BASIS  OP  APPIRMATIVE  OBUGATIONS 
IN  THE  LAW  OF  TORT. 

(Contkittcd  from  ptgc  isa) 

IIL  AUBKICAK  CASES  UPOK  THE  UABIUTY  OP.  IIAKUPAC- 
TURESS  AND  VENDORS  OP  PERSONAL  PROPERTY. 

The  tendencx  throughout  the  United  States  is^  with  but 
few  exceptioos^  to  regard  the  act  of  sale  as  terminating  aB 
liability  on  the  part  of  the  maker  or  vendor  of  a  defectivdy 
constructed  article  or  structure,  unless  the  article  is  either  a 
drug-chemical  or  explosive,  and  so  **  imminently  dangerous 
to  human  life,"  or  the  defect  is  knomi  to  and  concealed  by 
the  vendor. 

In  New  York  and  some  other  states  it  would  appear  that 
where  the  maker  sells  or  provides  an  article  for  immediate 
use  in  its  existing  condition,  and  the  defect  is  not  patent  to 
any  reasonable  inspection,  the  maker  is  liable  to  one  who 
may  be  expected  to  come  in  contact  with  the  article  in  the 
course  of  such  use  if  he  be  injured,  but  if  the  defect  be  pat* 
ent,  if  it  is  known  or  could  probaUy  be  discovered  by  the 
purchaser  or  him  to  whom  the  article  is  supplied  if  he  prop- 
erly perform  his  duty  of  examination,  then  the  liability,  if 
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any,  is  upon  him  who  with  knowledge,  or  (probably)  with 
means  of  knowledge,  uses  the  article  for  a  purpose  for  whidi 
it  is  unfit  Much  the  same  idea  is  expressed  by  Mr.  Beven 
in  his  admirable  work  on  *'  The  Law  of  Negligence."'^  He 
adopts  the  view  of  Brett,  M.  R.,  in  Heaven  v.  Pender,  that 
wherever  a  reasonable  man  would,  if  he  stopped  to  think,  real- 
ize that  unless  he  took  care  some  person  or  dass  of  persons 
might  probably  be  injured,  a  duty  of  care  existed  towards 
such  person  or  class,  subject  to  this  qualifying  statement: 
**  To  fix  liability  for  injuries  brought  about  through  a  compli- 
cated state  of  facts,  the  last  conscious  agent  must  be  sought 
If  between  the  agency  setting  at  work  the  mischief,  the  origi- 
nal setter  in  motion  of  the  mischief,  and  the  actual  mischief 
done  there  intervenes  a  conscious  agentwhidi  might  or  should 
have  averted  it,  the  mischievous  agency  ceases  to  be  liable. 
On  the  other  hand,  there  may  intervene  various  stages  in  the 
development  of  the  mischief,  yet  if  none  of  these  is  due  to 
conscious  volition,  the  last  conscious  agent  must  be  sought" 

At  first  glance  tliis  would  seem  to  be  intended  to  convey 
the  idea  tlut  an  admittedly  existing  liability  is  terminated 
by  the  mere  existence  of  a  c(»iscious»  a  sentient  human 
agency,  able  by  action,  whether  voluntary  or  \tgaHj  obliga- 
tory, to  prevent  the  original  actor's  wrong  from  working 
out  its  injurious  tendencies  through  the  normal  course  of 
natural  sequence  to  their  legitimate  result;  the  wrong,  even 
though  if  not  so  directed,  being  in  itself  efficient  to  produce 
in  the  natural  course  of  events  the  injury  sustained. 

However,  it  is  quite  impossible  to  believe  that  such  was 
Mr.  Beven's  thought  No  man  can  justify  an  action  threat- 
ening injury  to  others  l^  the  hope  that  some  stranger  will 
volunteer  to  prevent  it  working  out  its  natural  injurious  ten- 
dencies, nor  will  he  be  relieved  even  if  some  other  is  l^;ally 
bound  to  observe  the  danger  created  and  to  act  so  as  to  avert 
the  particular  injury  suffered. 

In  such  case  the  last  obligation  does  not  displace  all  those 
prior  to  it  On  the  contrary,  a  new  additional  liability  is 
created  to  which  the  injured  party  may  look  for  compensa- 

*Pigc6t. 
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tion  at  his  election.'  A  man  who  creates  an  obstruction  in 
the  highway  is  not  relieved  from  liability  by  the  fact  that 
the  city  or  township  is  bound  to  remove  it  and  to  repair  the 
highway  after  the  defect  is  brought  to  its  attention.  If  it 
does  not  do  so,  i(  may  also  be  liable,  but  the  creator  of  the 
nuisance  remains  responsible  for  all  injuries  caused  by  it  till 
it  is  actually  removed.  It  would  seem  quite  evident  that  Mr, 
Beven  does  not  mean  that  the  mere  existence  of  a  conscioui 
agent  aUe  to  avert  the  mischief  releases  the  original  actor 
from  liability  for  the  natural  consequence  of  his  act  In  all 
the  cases  which  he  cites  there  is  more  than  the  mere  passive 
existence  of  an  unexercised  ability  or  duty  to  avert  mischiei 
There  is  action  by  the  conscious  agent  without  which  the 
original  actor's  wrong  would  not  have  resulted  in  the  injui}r 
in  question.  The  intervention  of  any  agency,  conscious  or 
unconscious  (for  a  convulsion  of  nature^  such  as  a  flood  or 
cyclone,  is  as  effective  a  diverting  agency  as  conscious  human 
action),  may,  if  it  acts  and  diverts  the  course  of  events, 
release  the  actor  of  liability  in  two  ways:  xst  Where  the 
original  act  threatened  no  probable  injuiy,  in  the  absence  of 
some  action  by  such  independent  agent,  where  such  action  it 
necessary  to  render  dangerous  an  act  normally  harmless.  In 
such  case  there  is  no  wrong,  no  negligence  in  doing  the  act, 
because  no  injury  is  threatened  as  a  probable  consequence  off 
the  actor's  conduct,  unless  the  action  of  the  intervening  agent 
be  one  which  human  experience  shows  will  naturally  be 
caused  by  the  conditions  created  by  the  original  actor's  con- 
duct'  Such  intervention  being  then  both  natural  and  prolK 
able,  it  is  within  the  reasonable  expectation  of  the  actor,  as  a 
probable  consequence  of  his  act,  that  injury  will  be  caused  by 
it  2d.  If  the  actor's  conduct  does  threaten  some  injury  and 
so  is  wrongful,  he  is  only  liable  for  injuries  which  are  the 
natural  consequences  of  his  wrong.    So  if  an  intervening 

*  See  Woodward.  J^  Carson  ▼.  CoJUy,^  Pa.  III.  page  1161  Etcb  if 
the  United  Sutet  be  liable,  "does  it  l^ow  that  Godlef  is  noC  liable? 
By  no  meant.  An  injured  party  ii  often  entitled  to  redresi  from  more 
than  one  wrongdoer,  and  it  is  never  an  objection  to  his  action  that  he 
has  passed  by  the  intermediate  agents  of  the  wrong  and  charged  the 
responsibility  home  to  the  author  of  the  evil* 

^Lane  v.  Alhntk  iron  IVorks,  ill  Masi.  Ij6;  Clark  v.  Chmkbtrs, 
L.  R.  3  Q.  B.  D.  J3«\  and  cases  cited  thereia. 
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agent  does  act  and  divert  the  course  of  events  so  that  some 
new  result  is  caused  different  from  that  which»  unassisted, 
the  wrong  was  itself  efficient  to  bring  about,  for  this  the 
actor  is  not  liable.  But  here  again  if  the  intervening  action 
is  itself  a  natural  result  of  the  conditions  created  by  the 
original  actor's  wrong,  all  that  it  effects  are  themselves 
natural  consequences  of  the  original  wTong.  The  inter- 
vening agent  becomes  but  one  link  in  the  chain  of  natural 
causation,  of  the  normal  sequence  of  events  through  which 
the  wrong  operates  to  effect  the  injury.^ 

To  return  to  Mr.  Seven's  statement,  a  careful  reading  of 
his  treatment  of  the  cases  from  which  he  deduces  it  will,  it 
is  submitted,  show  that  not  only  tnust  the  agent  act  and 
intervene,  but  his  act  must  be  conscious,  not  mmly  the  exer> 
dst  of  independent  volition,  but  an  act  done  with  a  conscious* 
ness  of  its  effect — a  conscious  wrongful  act  It  is  the  knowl« 
edge  of  the  defect  or,  what  Mr.  Beven  treats  as  its  legal 
equivalent,  his  means  of  knowledge,  coupled  with  a  legal 
obligation  to  utilize  them  by  inspection,  that  makes  the  inter- 
vening agent's  use  of  the  defective  article  the  intervening  act 
of  a  conscious  agent,  terminating  the  original  actor's  lia* 
bility.  It  may  perhaps  be  said  that  while  no  one  may  regu- 
late his  conduct  on  the  supposition  that  others  will  go  to  the 
trouble  of  taking  some  action  which  it  is  their  duty  to  take, 
and  which  will  prevent  injury  to  others  by  his  conduct,  every 
one  has  the  right  to  expect  that  others  will  not  act  wrong- 
fully and  that  there  is,  therefore,  no  legal  wrong  in  suj^y- 
ing  another  with  the  means  of  committing  a  wrongful  act 
While  there  is  no  right  to  expect  positive,  affirmative  well 
doing,  there  is  no  reason  to  anticipate  positive  wrongdoing. 

Where  the  maker,  when  he  sells,  is  unaware  of  the  defect, 
though  patent  to  inspection,  his  wrong  consists  in  the  negli- 
gent conduct  of  his  business,  whereby  the  defect  is  created, 
and  not  in  any  misconduct  as  vendor,  since  he,  as  vendor,  is 
not  bound  to  inspect  the  goods  he  sells.'    A  maker  when 


*  Of  course,  if  the  particular  action  bjr  the  intervening  agency  is  acto- 
ally  expected,  or  if  it  is  ttie  venr  thing  which  the  actor^s  conduct  was 
intended  to  cause,  whatever  results  from  it  is  both  natural  and  prdbahlc 

*  LoHgmcid  V.  HoUiday,  6  Exch.  761.  ««/nh  page  ^07. 
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he  engages  in  the  manufacture  of  articles  for  general  use  is 
bound  to  anticipate  that  others  than  the  purchasers  will  use 
them  and  will  be  dependent  for  their  safety  on  his  care  and 
skill.*  The  purchaser's  act  in  using  such  an  article  for  a  pur- 
pose for  which  it  is  patently  unfit  is  thus  properly  to  be  con- 
sidered  as  a  wrongful  and  thus  legally  unexpectable  and 
unnatural  action  by  a  conscious  agent  breaking  the  chain  of 
natural  causation  and  diverting  the  effects  of  the  maker's 
negligence  to  a  new  and  abnormal  result 

That  the  act  of  a  purchaser  who  uses  the  article,  though 
known  to  be  defective  for  the  very  purpose  for  which  it  is 
sold,  for  which  the  vendor  knows  it  is  to  be  used,  should  be 
regarded  as  legally  unnatural  and  unexpectable  is  a  relic  of 
the  distinction  between  legal  and  actual  probability  once 
common  to  all  subjects.*  The  courts  have  been  slow  in  giv* 
ing  recognition  to  the  actual  probability  of  injury  as  the  test 
of  liability.  In  man/  matters  the  idea  that  no  man  can  be 
legally  required  \o  expect  that  another  will  do  wrong,  no 
matter  how  evident  it  is  that  such  is  his  purpose,  renoins 
firmly  fixed.  Where  the  rights  and  obligations  of  owners, 
vendors,  lessors,  and  occupiers  of  real  property  are  con- 
cerned, the  courts  have,  as  is  to  be  expected  from  their  con- 
servative attitude  in  regard  to  such  matters,  been  especially 

'Mr.  Bevcn'i  nilc^  while  it  txpntstt,  when  propeHy  vndcrttood,  a 
widely  current  conception  of  the  effect  of  the  intervening  action  of  ^aa 
indeoendent  asent,  wrongful  and  so  legally  unexpectable  m  terminatinf 
the  liability  of  an  admitted  wrongdoer,  ooes  not  assist  in  ascertaining 
when  the  act  or  omission  of  the  defendant  is  wrongful,  as  being  the 
breach  of  a  duty  owed  to  the  plaintiff.  As  has  been  seen  in  the  first 
part  of  the  article,  the  rule  announced  by  Brett,  M.  R.,  is  too  broad, 
covering,  as  it  does,  the  duty  to  refrain  from  protttbly  injurioos 
omissions  as  well  as  actions,  requiring  evenr  man  to  take  aflinnativc 
precautions  to  protect  his  neighbors  as  well  as  to  refrain  from  in- 
juring them.  However,  in  the  cases  under  discussion,  the  maker  of 
an  article  or  structure  for  sale,  or  one  wIm,  as  his  business,  supplies 
them  for  use,  is  bound  to  exercise  care  in  their  pre|>aration.  and  is 
liable  for  acts  of  negligent  omission  as  well  as  of  commission.  The  duty 
of  care  to  prevent  the  wrong  is  therefore  present  See  fw^ro,  pages 
203  ei  seq. 

^Vicars  v.  IVilcocks,  8  East  i,  3  Smith's  L.  C  sai.  An  action  of  slaa* 
der  in  which  Lord  Ellenborough  held  that  the  special  damage  must  be  the 
legal  and  natural  consequence  of  the  words  spoken.  This  rule  was 
sharply  criticised  in  Lynch  v.  Knight,  9  H.  I«  C  m*  by  Lords  OimpbeQ, 
Cranworth,  and  Wensleydale,  and  is  no  longer  law  in  such  cases.  See 
notes  to  yicars  v.  IVilcocks  in  Eleventh  English  Edition  of  Smith's 
Cues,  by  Miller  Chetty,  Herbert  Williams,  and  Herbert  Chetty.  (1909) 
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tenacious  of  the  earlier  and  formal  conception.  The  nik 
announced  in  Robbins  v.  Joties?  that  in  the  absrace  of  fraud 
a  lessor  of  ruinous  property  is  not  responsible  for  injuries 
received  by  one  coming  on  the  premises  by  the  invitation  or 
permission  of  the  tenant,  prevails,  save,  possiUy.  in  New 
York,  where,  in  the  more  recent  cases,^  the  courts  have  re- 
garded the  actual  probability  of  injury  as  decisive  It  is  not 
surprising  to  find  the  same  rule  applied  to  the  cases  now 
under  discussion,  which  concern  so  intimately  the  obligatioa 
of  those  making,  using,  or  transferring  the  possession  of  per- 
sonal property.  Where  the  article  is  capaUe  of  more  than 
one  use,  for  some  one  or  more  of  which,  though  defective,  it 
is  still  reasonably  safe,  and  there  is  no  actual  knowledge  that 
it  is  to  be  used  for  that  particular  use  for  which  it  is  unfit, 
this  conception  would  appear  to  be  wholesome  and  in  accord- 
ance with  sound  public  policy.^^    Where,  however,  the  artick 

*  15  C  B.  N.  S.  231,  supra,  page  375.  The.  reason  for  tfiit  rule  is 
well  put  in  CheadU  v.  Burdick,  a6  Ohio,  jga  (187$).  ''The  ihelvcs 
which  fell  and  injured  the  plaintiff,"  said  Mcllvauie,  J.,  "were  not 
erected  (by  the  landlord)  in  violation  of  any  right  of  the  pablie  or 
member  thereof.  They  could  only  harm  those  who  came  into  the 
shop,  and  no  one  could  rightfully  come  there  save  by  the  owner's  per* 
mission  and  invitation.  Persons  who  are  invited  into  danfcrous 
premises  must  seek  their  remedy  against  their  invitor.  There  is  no 
implied  undertaking  that  the  premises  are  fit  for  the  use  to  which 
the  tenant  intends  to  put  them.  If  they  are  unfit,  it  is  the  duty  of  the 
tenant  to  fit  them  for  the  intended  use  and  the  landlord  may  reasonabh 
expect  him  to  do  so."  See,  however,  contra,  Hemberg  t.  WUcoXt  g^ 
Tenn.  163,  and  Hines  v.  Wilcox,  96  Tenn.  148^  in  which  tt  was  held  that 


a  landlord  was  liable  both  to  a  tenant  and  his  guest  for  a  faihire  to 

of  the 

.    ,  «.  -      ,       Jr  V.  Bnifa 

N.  Yh  331,  supra,  page  377*.  Barrett 


discover  by  inspection  the  dangerous  conditkm  of  the  leased  premisea. 
*  Shields  V.  Edgar,  59  N.  Y.  28;  Fox  v.  Bulfalo  Assoc.,  31  App.  Div. 
■   "•  ~  ^^jj  ^  Ontario  Co.,  174  N.  Y.,  supra. 


page  376b  though  only  in  cases  where  the  building  lotsed  ts  to  be  thrown 
open  to  the  public  for  its  use. 

''Similarly  where  the  contractor  has  fulfilled  all  the  terms  of  his 
contract,  but  the  article  as  planned  and  ordered  by  the  ^rchaser  is  imfit 
for  the  use  to  which  the  Utter  intends  to  put  it,  if  iinury  results  from 
such  use  the  purchaser  is  alone  responsible:  Marvin  Safe  Co.  v.  Ward, 
46  N.  J.,  Law,  19.  There  defendant  had  contracted  to  build  a  bridge  for 
the  Counties  of  Essex  and  Hudson.  During  the  work  they  contracted 
to  furaish  a  temporary  bridge.  The  Marvin  Safe  Company  attempted 
to  haul  over  the  temporary  bridge  a  heavy  safe.  The  bridge  gave 
way  and  the  safe  was  preapitated  into  the  river.  The  company  sued 
the  contractor,  who  pleaded  that  he  had  fulfilled  all  the  terms  of  his 
contract  with  the  counties.  It  was  held  on  demurrer  that  the  plea  was 
good.  The  decision  is  manifestly  correct.  The  worie  as  planned  was 
done  in  a  workmanlike  and  competem  manner,  there  was  no  negtigcnet 
therein,  nor  was  the  contractor  bound  to  anticipate  that  the  coautics 
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can  only  be  used  for  the  very  purpose  for  which  it  is  danger- 
ously  unfit  and  the  vendor  knows  that  the  purchaser  is  buy- 
ing it,  intending  to  put  it  at  once  to  such  use,  it  is  submitted 
that  the  vendor  having  for  his  own  profit  subjected  the  user 
of  it  to  actual  risk  of  injury,  the  courts  should,  as  the  New 
York  courts  have  done  in  the  Real  Estate  cases,  Uxk  to  actu- 
alities instead  of  legal  fictions  and  hold  the  vendor  liable  for 
what  he  must,  had  he  thought,  have  realized  would  probably 
result  from  his  conduct 

It  seems  quite  clearly  established  where  the  purchaser, 
actually  knowing  the  defective  nature  of  the  article,  puts  it  to 
a  use  for  which  it  is  unfit  and  unsafe,  any  injury  received 
therefrom  is  due  to  his  misuse  and  not  to  the  act  of  him  who 
created  the  defect  But  even  the  cases  cited  by  Mr.  Beven 
do  not  afford  actual  support  to  his  view  that  a  duty  to 
examine,  which  if  performed  would  have  discovered  the 
defect,  is  equivalent  to  actual  knowledge  of  it 


would  plan  a  bridge  inadequate  to  accommodate  an^r  expectable  trafie 
or  that  they  would  pennit  heavy  hauling  upon  it  if  it  were  not,  as 
pU«med,  safe  therefor.  In  no  case  should  the  contractor  be  liable 
for  injury  resulting  from  the  plan  of  the  work,  but  only  for  careless- 
ness m  execution  of  it  as  planned.  Nor  where  bf  contract  or  law 
an  affirmative  duty  is  assumed  or  imposed  should  one  to  whom  the 
performance  thereof  is  delegated  be  liable  for  a  mere  failure  to  ade- 
quately perform  it  The  original  obligor  remains  responsible  for  the 
adequacy  of  the  protection  afforded.  See  IVinterboHom  v.  IVrighi, 
supra,  page  a8i  rf  seq„  and  note  26,  page  aB4,  but  where  the  contractor 
as  guilty  of  acts  of  misfeasance  in  the  course  of  his  work  which 
threaten  injury  to  those  upon  whose  persons  or  property  his  business 
is  exercised,  m  should  be  held  liable  tor  any  resulting  damage.  So  a 
landlord  is  not  liable  to  a  customer  of  a  tenant  for  a  failure  to  repair, 
even  though  the  lease  binds  him  to  do  so,  the  -tenant  being  bound  as 
to  his  customer  to  have  the  premises  maintamed  in  good  order  and  the 
clause  in  the  lease  merely  delecting  the  performance,  and  not  trans- 
ferring the  obligation.  (See  discussion  of  IVinUrbottom  v.  IVrigki, 
supra,  page  282  and  cases  cited  in  note  21.)  But  if  he  does  repair  but 
badly  he  is  liable  for  his  misfeasance,  Grtgar  v.  Cody,  82  Me.  131,  so 
while  a  contractor  is  making  repairs  for  a  landlord  he  is  responsible 
to  a  tenant  injured  by  his  negligent  acts  while  in  control  of  the  work  of 
repair  and  executing  it :  Butts  v.  Sweeny,  25  N.  Y.,  Supp.  $31,  7^  Hun. 
562.  In  Cobb  V.  Clark  Co.,  1 18  Ga.  483  (ign),  the  court,  while  cor- 
rectly holding  that  an  owner  who  had  been  injured  because  a  contractor 
employed  by  his  neighbor  to  remove  the  party  wall  had  failed  to  erect  a 
sufficient  temporary  wail  as  agreed  between  the  two  owners,  the  court 
saying,  "the  defendant  may  have  been  employed  to  do  just  exactly  what 
he  has  done,"  overlooking  this  distinction  also  held  that  he  was  not 
liable  for  injuries  caused  by  the  negligent  manner  in  which  his  servants 
moved  the  plaintiffs'  fixtures. 
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Heathen  v.  Penicr,^^  Mr.  Beven  sa]rs,  'Gainst  be  takn  to 
imply  that  there  was  no  duty  on  the  pait  of  any  one  siibie> 
qtscnt  to  the  dock  owner  to  test  the  stagings  bccanse  oChci^ 
wise  if  there  was  a  duty  on  the  part  of  either  the  shq»  owner 
or  ship  painter,  the  chain  of  causation  would  have  been 
broken/*  But  not  one  word  is  said  by  any  judge  in  the 
Court  of  Appeal  to  indicate  that  no  such  duty  existed  or  that 
if  it  did  it  could  affect  the  dock  owner's  liability,  while  the 
Court  of  Queen's  Bench  '*  considered  the  ship  owner  was 
certainly  liable;  though  the  dock  owner  was  not,  because 
they  thought  that  the  evidence  indicated  that  the  staging  had 
become  defective  after  the  dock  owner  had  parted  wiA  the 
possession  and  control,  and  so  the  injuiy  was  due  to  inyroper 
repair  and  not  a  defect  in  the  thing  as  originally  supplied. 
In  EUioti  V.  HaU  **  the  court  refused  to  consider  whether 
the  Railway  Company  at  whose  yards  the  defendants'  trucks 
had  stood  for  six  weeks  might  not  also  be  liable  for  the  fail- 
ure of  their  inspector  to  discover  their  defective  condition. 
If  an  obligation  to  examine  on  the  part  of  him  last  in  oootrol 
was  destructive  of  any  prior  obligation  as  to  the  condition  off 
the  trucks,  as  Mr.  Beven  states,  this  point  would  have  been 
the  very  crux  of  the  case  Nor  is  there  any  discussion  in 
Mulholland  v.  R.  R}^  as  to  whether  a  railroad  does  or  does 
not  owe  a  duty  to  inspect  cars  of  connecting  lines  before  put- 
ting them  in  tiie  hands  of  their  employees  for  further  trans- 
portation. The  current  of  American  decision  is  strongly  in 
favor  of  such  a  duty,  nor  is  there  any  case  cited  by  Mr.  Beven 
in  his  chapter  on  **  The  Master's  Duties  to  his  Servants"  to 
indicate  a  contrary  view  in  England. 

In  Moon  v.  /?.  J?.'*  the  question  was  flatly  presented.  A 
brakeman  of  the  Manitoba  Railroad  being  injured  by  reason 
of  the  defective  condition  of  a  car  furnished  to  his  road  by 
the  defendant,  a  connecting  road,  for  the  carriage  of  through 
freight,  it  was  held  th.    the  admitted  negligence  of  tfie 


»  L  R.  iijO.^^B J>.  303,  supra,  ^gci  asg^  agoi 


"L.  R.  9  Q.  B.  D.jod,  supra^  page  ssQi 
*  U  R.  i«  p.  B.  D.  115,  supra,  page  S31. 
**U  R.  i8g8»  A.  C  ai8^  supra, page  ass. 


*46  Minn.  io5i 
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Manitoba  Railroad  (in  not  having^  the  car  inspected,  which 
would  have  discovered  the  defect  and  averted  the  mischief) 
did  not  excuse  or  relieve  the  defendant  from  liability.  Here, 
at  least,  Mr.  Seven's  rule  is  brought  forward,  arpied,  and 
flatly  rejected.  Nor  on  principle  should  it  relieve  the  original 
actor  who  has  carelessly  put  forth  a  dangerously  defective 
thing  that  another  could  by  proper  care  discover  the  defect 
and  so  avoid  a  use  for  which  it  was  unfit,  though  a  use  for 
which  the  article  was  designed  and  sold  The  actor's  wrong 
in  itself  is  eflicient  to  cause  the  injury  if  not  diverted;  that 
the  purchaser  would  use  it  in  the  very  way  which  caused  the 
injury,  unless  the  defect  was  discovered,  was  not  only  prob* 
able  but  intended,  and  the  injuiy  was  to  be  expected,  except 
on  the  unwarranted  expectation  that  the  purchaser  will  not 
merely  do  no  conscious  wrong,  but  will  efficiently  discharge 
all  his  affinnative  legal  oUigationa. 

Mr.  Beven's  rule  operates,  as  stated,  only  to  terminate  the 
liability  of  the  vendor  or  suppliers,  when  the  defect  in  the 
article  is  known  to  the  vendee,  or  him  to  whom  it  is  supfdied, 
or  is  patent  to  an  examination  which  the  latter  is  legally 
bound  and  personally  competent  to  make.'*  Mr.  Beven 
expressly  says:  ''If  such  person  (the  person  last  in  charge 
of  the  article)  undertook  in  law  no  duty  of  examinatkm  and 
is  entitled  to  hand  over  the  article  in  the  state  in  which  he 
received  it  from  someone  else  antecedent  to  himself,  the  lia* 
bility  for  the  injuiy  is,  so  to  speak,  thrown  back.** 

It  would  appear  that  if  the  vendor  knew  from  the  circunn 
stances  that  the  vendee  could  not  examine  the  article  before 
it  was  put  to  use,  as  where  articles  are  sent  direct  to  a  servant 
of  the  purchaser  for  his  immediate  use,  distant  from  the 
purchaser,  the  case  would  be  like  that  of  Devlin  v.  Stnith. 
The  vendor  must  know  that  there  can  be  no  opportunity  for 
the  purchaser  to  discover  the  defect  if  any  exist  and  (while 
the  servant  may  be  barred  by  his  own  act  in  using  the  article 
if  the  defect  is  patent  to  an  inspection  he  is  consent  to 
make)  the  vendor  cannot  assert  that  the  injuiy  resulted  from 
the  purchaser's  misuse  of  tlie  article  in  putting  it  to  a  use  for 

^Dfvlim  ▼.  Smith,  89  N.  Y.  470  infra^  |Mge  j6t. 
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wliich  It  wstt  nnfit.    ite injury  icsiilts  iiimifnMiioy  fRxn tbit 
vendor*!  act  without  the  intervention  of  anjr 


Where  fhe  defect  is  fatcnt,  there  is  no  ^  conscions  maxf 
yMA  mtgfat  4>r  ought  to  avert  the  iiiidiiel'*  If  die  defect 
oottid  not  be  discovered  by  any  examination  whidi  the  par- 
chaser  was  legaHy  bound  and  personally  competent  to  maloi; 
the  Itabiltty  is,  as  he  says»  thrown  bade  to  him  by  whose  ne^ 
ligence  it  was  created.  However,  the  great  majority  of  the 
American  courts  have  rq;arded  the  obligations  auid  liabilities 
attaching  to  the  manufacture  of  personal  property  as  arising 
wholly  out  of  the  ownerships  possession,  or  control  of  die 
property,  and  so  terminating  with  its  transfer,  the  owner  out 
of  possession,  the  vendor,  are  none  of  them  liable  for  die 
condition  of  die  artide  transferred. 

The  influence  of  a  statement  by  Dr.  Frands  Whaiton's 
book  on  "  Negligence  "  has  contributed  periiaps  more  than 
anything  else  to  this  result  Hesays:  **  There  must  be  causal 
connection  between  the  negligence  and  the  hurt,  and  sndi 
causal  connection  is  broken  by  the  inteiposition  of  a  conscious 
human  agency/''^  He  then  gives  as  an  instance  a  travdkr 
injured  by  the  defective  condition  of  a  dty  bridge  after  it  has 
been  accepted  by  the  dty,  the  defects  being  caused  by  the 
contractor's  negligence.**    **  The  contractor,"  he  says,  ^  is 

"Gmipire  Bcren't  Stotemeiit*  amte^M^t  v0. 

"This  instance  is  apparently  taken  mm  CunliWt  ▼.  Af^yo*;  s  N.  Y. 
170.  In  fact»  the  whole  statement  seems  based  upon  this  dictom  hf 
dtrong,  Jn  in  that  case:  "I  know  of  no  case  where  a  stranger  can 
recover  for  injuries  sustained  by  the  defective  constmctioo  of  an  object 
after  title  to  the  object  has  changed  and  it  has  passed  out  of  his  pot- 
session  and  is  no  longer  subject  to  his  control  and  it  in  no  way  oted 
pursuant  to  any  authority  or  directions  from  him.  The  reason  b 
because  there  is  no  connection  between  the  wrong  done  and  the  pertoa 
whom  it  is  sought  to  charge  with  the  consequence.  The  wrongdoer 
is  not  at  the  time  in  control  over  the  subject  maner  or  in  the  power 
or  right  to  remedy  the  evil.  Damage  in  all  such  cases  arises  from  the 
continued  use  of  the  defective  subject,  and  with  that  the  builder  who 
has  parted  with  the  title,  possession,  and  control  of  it  hat  not  and 
cannot  have  anythmg  to  da"  This  statement  was  mudi  broader  thas 
the  facts  of  the  case  required. 

By  an  act  of  Legislature  the  Ki\j  of  Albany  was  authorixcd  to  erect 
a  bridge.  The  bridge  was  erected  by  a  competent  architect  m  pursuance 
of  a  contract  with  the  city  corporation.  The  bridge,  after  acceptance 
by  the  city,  was  sold  by  it  to  a  private  corporation  m  whose  possession 
it  was  when  a  traveller,  passing  over  it  with  its  permitsioa,  was  injured 
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not  liable  to  the  traveller.  The  reason  sometimes  given  is 
that  otherwise  there  would  be  no  end  of  suits,  but  a  better 
ground  is  that  there  is  no  causal  connection  between  the 
traveller's  hurt  and  the  contractor's  negligence.  The  trav- 
eller  reposed  no  confidence  in  the  contractor,  nor  did  the 
contractor  accept  any  confidence  from  the  traveller.  The 
traveller  reposed  confidence  in  the  city  that  it  would  have  its 
roads  and  bridges  in  good  order,  but  between  the  contractor 
and  the  traveller  interposed  the  city,  an  independent  reqxxi- 
sible  agent,  breaking  the  causal  connection."  Winterhottom 
V.  Wright,  he  says,  is  a  case  where  a  carriage  was  defec- 
tively built  (though,  as  has  been  seen,  the  declaration  alleged 
merely  a  failure  to  keep  it  in  repair),  and  *'no  confidence  was 
exchanged  between  the  plaintiff  and  the  contractor.  Between 
them  is  the  Postmaster  General,  acting  independently,  form- 
ing a  distinct  legal  centre  of  responsibilities  and  duties.*' 
Now  anything  approaching  a  careful  reading  of  the  case 
will  show  that  the  very  thing  that  the  plaintiff  alleged  as  the 
direct  ground  of  the  right  to  recover  was  his  knowledge  of 
and  reliance  upon  the  existence  and  performance  of  the 
defendant's  contract  Evidently,  then,  reliance  upon  defend* 
ant,  confidence  actually  reposed  in  him,  can  create  no  duty. 
Nor  can  it  matter  whether  the  defendant  has  accepted  such 
confidence  or  na  Such  a  conception  of  the  origin  of  oUiga- 
tion  is  appropriate  only  to  the  law  of  contract,  duties  in  the 
law  of  tort  do  not  arise  out  of  the  consent  of  the  party  to 

by  a  defect  theretn.  Now  here  there  was  no  active  misfeasance  on  the 
part  of  the  city  or  its  servants.  They  neither  planned  nor  erected 
the  bridffe,  this  was  done  by  the  architect,  an  independent  contractor. 
Therefore  the  city,  had  the  bridge  still  been  in  its  possession,  would 
only  have  been  liable  if  under  absolute  duty  to  answer  for  it  that  the 
bridge  had  been  carefully  constructed.  The  act  of  Legislature  being 
held  invalid,  there  was  no  positive  obligation  to  perform  or  exercise 
carefully  a  statutory  duty  or  power.  Such  an  absolute  duty  could 
onlv  anse  from  offering  the  bridge  to  the  public  for  use  as  a  munici^ 
highway.  The  bridge  having  been  sold  was  being  used  by  the  pier 
company  and  not  the  city.  It  was  the  compan/s  duty  to  see  to  it  that 
the  bridge  was  fit  for  the  use  of  persons  com:  ng  on  it  at  the  company's 
invitation  and  for  their  purposes.  There  being  no  misfeasance  in  90a* 
struction  and  no  breach  of  positive  duty,  the  city  was,  of  course,  not 
liable.  In  fact,  it  was  a  case  in  which  only  he  who  was  in  possession 
and  control  of  the  bridge,  and  using  it  for  his  purposes,  could  be  liable. 
As  Strong,  1^  said,  ''the  damage  resulted  from  the  continued  use  of  the 
defective  suDJecL'* 
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afstime  them.  Nor»  in  fact,  is  it  tnse  of  one  passing  over  » 
bridge  in  a  highway.  If  he  slop  to  think,  whidi  he  rardy 
does,  he  must  realize  that  he  can  only  rdy  on  the  city  doioff 
its  duty  by  selecting  a  competent  builder  and  inqwcting  die 
bridge  when  ifaiished  and  that  for  protection  from  any  defects 
not  patent  to  inspection  he  must  trust  to  the  care  of  die 
builder*  In  truth,  it  is  not  actual  confidence  reposed  and 
accepted  that  is  nnportant,  but  whether,  there  being  a  duty 
to  take  care,  there  is  a  right  to  rely  on  its  performance. 

As  actual  confidence  imposed  or  accepted  b  l^ally  of  no 
moment,  since  confidence  can  only  property  be  important 
when  it  is  reliance  on  the  performance  of  an  existing  duty. 
Dr.  Wharton's  use  of  the  term  only  beclouds  the  subject;  it 
does  not  aid  in  ascertaining  when  the  duty  of  care  arises,  but 
merdy  by  expressing  the  question  in  a  different  form  removes 
the  discussion  one  step  further  away  from  solution.  Nor 
could  he  well  have  found  a  less  happy  instance  of  the  absence 
of  liability  than  that  of  the  builder  of  a  dty  bridge.  Baron 
P^rke,  a  very  accurate  and  careful  judges  as  well  as  a  great 
master  of  the  common  law,  gives  this  very  case  as  an  example 
of  admitted  liability.*^  And  Lord  Abinger  in  fFin/^froriMi 
V.  Wright  excepts  from  the  general  rule  of  non-liability  die 
case  of  a  public  nuisance  created  under  a  contract  sudi  as  a 
defective  bridge  on  a  public  highway  would  undoubtedly  be 

Here  is  the  idea  that  no  duties  arise  save  between  diose 
who  come  directly  in  contact  with  one  another,  that  the 


"  Longmcid  ▼.  Hotliday,  sufra,  page  joj :  "  So  if  a  matoQ  oontnMit  to 
erect  a  bridge  or  other  work  in  a  public  street,  which  he  coostracts^  but 
not  according  to  contract,  and  the  defects  of  which  are  a  nuisance  to  the 
highway,  he  may  be  responsible  to  a  third  person  who  is  injured  bgr  the 
defective  construction  and  he  cannot  be  saved  from  the  consconences 
of  his  illegal  act  in  committing  the  nuisance  on  the  highway  by  showin| 
that  he  was  also  guilty  of  a  breach  of  contract  and  responsible  for  It* 
In  Htrsog  v.  Doughtriy,  145  Ind.  255.  44  N.  W.  4S?i  the  court  hdd 
that  a  passer-by  on  the  sidewalk  could  not  recover  anmst  a  builder  for 
injuries  received  by  the  fall  of  a  building,  unskilfully  and  negligently 
built  by  htm,  after  transfer  to  the  owner,  though  the  defects  were 
after  completion  latent.  Such  a  structure  would  seem  to  be  a  pabKc 
nuisance,  nor  could  the  injury  be  said  to  have  been  caused  tqr  the 
nse  to  which  the  owner  had  put  it,  but  the  court  decided  the  cast 
on  the  authority  of  Dr.  Wharton's  Statement  of  IVtHierbcttom  v. 
lyright  as  reported  by  him,  without  noticing  that  this  particular  csit 
had  Deea  expressly  excepted  by  Lord  Abinger  in  his  opinioa  theraia. 
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nearest  legal  centre  of  responsibility  must  necessarily  absorb 
all  the  outstanding  obligations  and  liability  and  that  recourse 
must  be  had  to  it  for  a  remedy  if  injury  is  sustained.  The 
thought  appears  to  be  that  of  a  consent  necessarily  implied  to 
look  only  to  him  with  whom  one  deals,  and  no  one  else,  much 
the  same  inference  which  led  to  the  exploded  theory  that 
when  a  passenger  was  injured  by  a  collision  caused  by  the 
negligence  of  his  carrier  and  another,  his  only  recourse  was 
against  the  carrier  in  whom  he  had  reposed  confidence,  with 
whom  he  had  dealt,  whom  he  knew,  who  was  the  nearest  cen- 
tre of  legal  responsibility.  It  apparently  did  not  matter  in  Dr. 
Wharton's  opinion  that  the  intervening  conscious  htunan 
agency  is  doing  just  what  the  defendant  expected,  and 
intended  him  to  do,  or  whether  his  act  was  wrongful  or  not 
According  to  Dr.  Wharton's  statement  it  appears  to  be  quite 
immaterial  whether  in  the  city  bridge  case  tfie  dty  knew  that 
the  bridge  was  defective  when  it  threw  it  open  to  traffic  It 
is  the  acceptance  of  the  bridge  which  is  the  human  action  by 
which  all  the  contractors'  (^ligations  are  extingubhed  save 
to  the  city.  One  of  the  most  recent  of  American  decisions  is 
typical  of  the  attitude  of  the  majority  of  American  courts 
towards  this  questioa. 

In  Huset  v.  /.  /.  Case  Machine  Co.^  the  declaration 
averred  that  a  threshing-machine  manufactured  by  the 
defendant  company  had  been  sold  by  it  to  the  employer  of 
the  plaintiff,  whose  duty  it  was,  in  order  to  feedthe  machine, 
to  stand  upon  a  covering  placed  over  the  cylinder.  The  first 
day  it  was  put  in  use  the  covering,  having  been  defectively 
constructed,  collapsed  and  the  plaintiff  had  his  teg  crushed.  A 
demurrer  was  dismissed,  but  only  because  there  was  an 
allegation  that  the  defendants  knew  of  the  defect  and  had 
concealed  it 

The  court,  Sanborn,  J.,  held  that,  with  certain  exceptions, 
a  manufacturer's  liability  after  sale  for  the  defective  condi* 
tion  of  his  product  was  only  to  the  purchaser  himself.  For 
this  he  gave  two  reasons:  ist  That  by  the  intervention  of 
the  conscious  agency  of  the  purchaser,  the  causal  connection 

*iao  Fed.  86s  (i9^)- 
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between  the  maimfactivcn^  wrong  and  the  hijanr  to  i 
twt  the  pitrchaser  is  broken.  2±  That  public  poliqn 
-a  definite  limitation  to  the  makers  and  mana&Ktmers  of  i 
plicated  stmctores  and  madiineib  As  to  the  first  he  said: 
*^No  one  is  liable  save  lor  the  natmal  and  piohafale  cpmo 
quences  of  his  act»— an  injmy  is  not  actionable  which  wooU 
not  have  resulted  from  an  act  of  nq;iigenoe  save  bom  Ae 
inteiposition  of  an  independent  cause.  One  who  makes  or 
sells  a  machine,  a  buiUing,  or  an  article  of  mfirhandise 
designed  for  a  special  use  is  liaUe  to  the  person  who  in  the 
natural  ooune  of  events  uses  it  for  the  purpose  for  wUch 
it  was  made  or  sold  But  when  a  contractor  builds  a  bouse 
or  bridge  or  a  manufacturer  constructs  a  car  or  carriage 
for  the  owner  thereof  under  a  fecial  contract  with  liim»  an 
injury  to  any  other  than  the  owner  cannot  be  foreseen  as  the 
probable  result  of  negligence  in  its  construction.  So  wtfta 
a  manufacturer  sells  articles  to  a  wholesale  or  retail  dealer  or 
to  thoie  who  are  to  use  them,  injury  to  third  persons  is  not 
generally  the  natural  or  probable  result  of  nq[ligenoe  in  their 
manufacture,  because,  (i)  such  a  result  cannot  be  ordt- 
narily  anticipated,  and  (2)  because  an  independent  causey 
the  responsible  human  agency  of  the  purchaser,  without 
which  the  injury  could  not  result,  intervenes^  and*  as 
Wharton  *^  says,  insuhttes  the  nq;ligenoe  from  the  injury.^ 
There  is  no  averment  in  the  declaration,  no  word  in  the 
opinion,  indicating  that  the  defect  was  obvious  or  even  dis* 
coverable  by  any  reasonable  inspection.  On  the  contrary, 
it  would  appear  that  after  the  madune  was  completed  the 
defect  was  entirely  concealed  from  any  but  a  destmctive 
inspection.  To  say  that  the  purchaser  necessarily  ignorant 
that  it  is  not  perfectly  safe  is  a  conscious  agent  is  to  confuse 
coMciousneu  with  mere  action. 

Whatever  may  be  said  in  favor  of  the  position,  practi* 
cally  that  of  Mr.  Beven,  that  there  is  no  reason  to  antidpate 
that  a  purchaser  will  neglect  his  duty  of  examination  and 
so  will  put  the  article  sold  to  a  use  for  which  inspection 
win  show  it  to  be  unfit,  where  the  defect  is,  as  here^  latent 

*  Wbartoo  m  NcsliscM^  sd  ed  4jll 
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after  the  article  is  finished^  to  any  reasonable  inspection^ 
so  that  to  discover  it  would  require  practically  tearing  the 
machine  to  pieces,  where  it  is  made  and  sold,  and  is 
manifestly  designed  and  adapted  for  the  very  use  to  which 
it  was  being  put  and  where  the  injury  was  received  by  one 
of  the  very  class  for  whose  use  it  was  sold;  it  is  certain  that 
the  maker  must  contemplate  and  intend  just  such  a  use  by 
just  such  a  person,  and  the  purchaser,  in  putting  the  servant 
to  work,  is  not  a  conscious  agent,  for  he  neither  does  nor  can 
know  the  effect  of  his  act,  nor  does  his  act  intervene,  for  it 
is  both  natural  and  expected  and  intended  that  he  should  do 
just  as  he  has  done. 

To  say,  as  Judge  Sanborn  says,  that  where  a  maker  Mils 
such  an  article  to  a  wholesale  or  retail  dealer  no  injury  is  to 
be  expected  save  to  such  dealer  is  contrary  to  every  teaching 
of  human  experience.  On  the  contrary,  it  would  be  infinitely 
nx>re  true  to  say  that  the  dealer  is  the  only  person  who  can- 
not be  expected  to  sustain  any  physical  injury  if  it  be  defec- 
tive. So  in  Huut  V.  Co.  it  is  quite  outside  of  the  normal 
course  of  events,  if  not  impossible,  that  the  purchaser  should 
alone  operate  such  a  threshing-machine— in  fact,  that  he 
should  be  personally  present  at  all  was  highly  unlikdy.  Nor 
would  the  act  of  the  purchaser  in  putting  it  to  such  use  be 
in  any  way  the  intervention  of  a  conscious  responsible  agent, 
diverting  the  normal  course  of  events.  He  is  not  conscious 
actually  or  by  legal  implication,  for  he  does  not,  nor  should 
he,  know  of  the  defect;  he  is  not  legally  responsible  because 
he  is  not  bound  to  refrain  from  using  this  machine  in  this 
way,  since  he  neither  knows  nor  has  the  means  of  ascertain- 
mg  that  it  is  unfit  for  use.  His  duty  to  his  servants  is  not 
to  warrant  the  safety  of  the  appliances  he  furnishes  them, 
but  merely  to  use  care  to  obtain  safe  onies.  This  he  fulfils  by 
buying  of  a  reputable  maker  and  subjecting  it  to  a  reasonable 
inspection,  and  there  is  no  allegation  that  any  reasonable 
inspection  would  have  discovered  the  defect  In  a  word,  his 
act  does  not  in  any  true  sense  intervene^  it  is  only  one  link  in 
the  chain  of  expectable  causation  through  which  the  negli- 
gence creating  a  dangerous  defect  must  operate  and  be 
expected  to  operate  to  work  out  its  injurious  tendencies  to 
their  natural  and  also  their  probable  consequence. 
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Where  the  defect  is  latent  after  manufactisre,  h  seems 
evident  tliat  the  maker's  tnununity  after  sale  cannot  be  sop* 
ported  on  any  correct  application  of  principle  that  an  inde- 
pendent intervening  agency  destroys  the  causal  coonection 
between  the  maker's  negligence  and  the  injoij.**  Sodi 
immunity  can  only  be  supported  on  the  grounds  that  public 
policy  demands  that  liabilities  continuing  after  sale  are 
against  public  policy  as  tending  to  discourage  alienation  and 
place  unwise  burdens  upon  manufacture  and  commerce. 
That,  in  a  word,  it  is  for  the  interest  of  society  that  trade 
should  be  fostered  even  at  the  expense  of  injury  to  private 
rights.  Sanborn,  J.,  says:  ''A  wise  public  poliqr  demands 
that  a  definite  limit  shall  be  set  to  the  liability  of  the  makers 
of  complicated  structures  andmachines  which  are  to  be  used 
and  operated  by  the  intelligent  and  the  ignorant,  the  skilful 
and  the  incompetent,  the  watchful  and  the  cardess,  parties 
who  cannot  be  known  to  him  and  who  use  the  articles  all 
over  the  country  hundreds  of  miles  from  the  place  of  sale^" 
and  this  limit,  he  says, "  shall  be  the  same  for  n^ligcnce  and 
breach  of  contract* 

It  is  evident  that  Sanborn,  J.,  had  in  mind  the  impoliqr 
of  requiring  the  manufacturer  to  make  so  perfect  a  madune 
as  to  be  incapable  of  injurious  misuse.  As  to  this  there  can 
be  no  two  opinions,  but  there  is  no  need  to  invoke  public 
policy  to  afford  this  protection.  The  manufacturer  cannot 
be  required  to  contemplate  a  misuse  by  any  careless,  ignorant, 
or  incompetent  person  into  whose  hands  the  machine  may 
come;  injury  through  the  medium  of  such  an  agency  is  neither 
a  probable  nor  natural  result  of  anything  done  or  left  undone 
by  the  maker.  But  where,  as  in  the  case  in  hand,  the  machine 
is  being  carefully  used  for  the  very  purpose  for  which  it  is 
designed,  and  for  which,  if  care  be  not  taken  in  its  munifac- 
ture,  it  will  be  dangerously  unfit,  why  should  the  maker's  lia* 
Ulity  be  affected  by  the  fact  that  the  person  using  it  and 
injured  by  it  is  not  personally  known,  and  uses  it  many  hun* 
dreds  of  miles  away,  or  because  the  user  is  not  the  purdiaser  ? 

*  Sanborn,  J.,  a|>pean  himself  for  frcm  satisfied  with  tfae 

of  Dr.  Wharton's  theory,  and  eridentlj  prefers  the  ticw  that 
policy  demands  a  definite  limitation  to  a  manofacturec^s  liabilitF< 
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If  there  is  any  liability  for  negligence  to  the  user  as  distin- 
guished from  breach  of  contractual  obligation  to  the  pur* 
chaser,  it  is  because  from  lack  of  care  there  is  reasonable 
probability  of  injury  to  him,  not  because  of  the  personal 
acquaintance  existing  between  him  and  the  maker.  It  is  this 
reasonable  probability  of  injury  to  some  class  of  persons  that 
raises  the  duty  of  care,  not  personal  acquaintanceship  nor 
certainty  as  to  the  identity  of  the  person  threatened.  Reasoo- 
aUe  probability  of  injury  is  the  test  of  proximity  as  creative 
of  legal  duties,  not  propinquity  in  space,  nor  is  the  duty  one 
of  mere  neighborliness.  llie  duty  is  not  one  created  by  the 
contract  of  sale  and  so  restricted  to  those  party^  thereto,  but 
is  a  legal  incident  to  the  vendor's  previous  position  as  manu? 
facturer,  a  position  voluntarily  assumed  for  his  own  profit* 
and  80  extends  to  all  whose  safety  must  depend  on  his  eaie 
tn  manufactufe. 

It  may,  perhaps,  often  be  difficult  to  ascertain  whether 
the  injury  was  caused  by  the  original  defect  in  the  machine 
or  some  deterioration  in  it  subsequent  to  sale^  for  which,  of 
course,  the  vendor  would  not  be  liable,  or  some  cardess  mis* 
use  of  it  The  fear  that  the  court  will  be  unaUe  to  prevent 
the  jury  from  working  injustice  if  such  nice  distinctions  of 
fact  are  held  legally  important  appears  really  to  be  the  basis 
of  this  whole  conception  of  Sanborn,  J.  It  is,  however,  to 
solve  these  very  difficulties  that  courts  of  justice  exist,  surdy 
they  are  ccxnpetent  to  ascertain  and  give  due  effect  to  tli^ 
true  facts  of  the  case  To  deny  recovery  in  a  meritorious 
dass  of  cases  from  fear  of  thdr  inability  to  ascertain  the 
truth  is  a  terrible  arraignment  of  the  jury  system,  a  pitiable 
confession  of  judicial  inability  to  contrd  the  course  of  jus- 
tice.** Paxson,  C  J.,  in  Curtin  v.  Somerset,^  invokes  for  the 

"In  IMi€n  T.  Whit9.  U  R.  1901.  s  R.  B.  669^  Kennedy,  U  nji:  " If 
it  be  admitted  tiat  such  damage  is  iiot  too  remote  in  pnncspie  to  t>t 
rccoTeraMe  at  law,  I  should  be  sony  to  bar  all  such  daims  on  tbt 
ground  of  public  policy  alone  to  prevent  the  possible  iuoceu  of 
groundleu  actions.  Such  a  course  involves  a  denial  of  redress  in 
meritorious  cases  and  shows  a  certain  degree  of  distrust,  whidi  I  do 
not  share,  in  the  capadty  of  legal  tribunals  to  get  at  the  truth  in  thb 
class  of  casca."  While  the  question  he  was  discussing  was  a  different 
one,  his  remarks  are  singularly  appropriate  to  the  matter  under  dts- 


"140  Pk.7a 
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maimfacltircr  the  protection  of  public  poBcj  apoo 
different  grounds.  He  nj%:  ^  If  a  contndor  wbo  < 
a  hottiCy  a  manufettturer  who  conmiicte  a  boiler*  piece  of 
niachinefy,  or  a  steamship,  owes  a  duty  to  the  wbok  world 
that  his  work  or  his  machine  shaB  contain  no  hidden  defee^ 
St  is  diflkult  to  measure  the  extent  of  his  itspomibitity,  and 
no  prudent  man  would  engage  in  such  occupation  on  sock 
conditions.  It  is  better  and  safer  to  confine  sock  Sabilitj  to 
the  parties  immediately  concerned.*' 

What  he  evidently  had  in  mind  was  the  impoScy  of  reqdi^ 
ing  the  maker  to  warrant  to  all  the  world  his  product  free 
from  hklden  defects,  whether  caused  by  his  misconduct  or 
not  In  this  he  is,  beyond  question,  right;  but  no  such  obfr 
gation  has  been  even  contended  for  in  any  case  save,  perhapi^ 
Langmeidv.Holliday.  No  one  has  at  common  law  die  ri|^ 
to  the  use  of  a  perfect  article,  such  a  right  can  only  be  acated 
by  contract,  by  private  grant  extending  only  to  those  party 
to  it,  but  every  man  has  the  right  to  be  protected  from  injury 
due  to  the  misconduct  of  others;  while  no  one  save  a  par^ 
to  the  warranty  can  complain  because  he  has  been  deprived 
of  the  benefit  of  a  perfect  article  or  because  injured  by  a 
defect  which  no  reasonable  care  on  the  maker's  part  would 
have  prevented;  it  is  quite  a  different  thing  to  say  that  one 
who  must  be  expected  to  use  an  article  has  no  right  to 
demand  that  he  who  makes  it,  for  his  own  profit,  diall  take 
care  in  its  preparation  so  that  it  shall  not  be  unfit  and  unsafe 
for  its  manifest  puipose.^  While  it  is  highly  burdensome 
to  require  that  the  manufacturer  shall  answer  to  all  the 
world  that  the  article  he  makes  contains  no  hidden  defect 
which  he  himself  could  not  by  proper  conduct  of  his  business 
prevent,  it  is  not  too  much  to  ask  that  he  shall  conduct  his 
business  carefully,  otherwise  the  manufacturer  who  obtains 
the  profits  from  the  business  is  relieved  from  all  liabDity  for 
injuries  caused  hf  the  manner  in  which  he  conducts  it    He 


""The  jpartics  imncdiatdy  concerned*  in  such  oic  are  be  whs 
aitkes  and  he  who  mint  be  expected  to  use  the  article.  Wliflc  the 
irarehater  may  be  concerned  in  the  defect,  in  that  bj  it  he  may  be 
deprived  of  lome  beneSdal  qk  of  it,  the  user  is  normaQy  the  only 
person  concerned  hi  its  oondition  as  a  protection  from  personal  iiU«iy; 
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is  allowed  to  reap  the  profits  enhanced  by  the  saving  inher- 
ent  in  cheap  labor,  insufficient  equipment,  inferior  material, 
and  generally  incompetent  and  careless  supervision  and  man* 
agement,  while  those  who  must  use  his  product  bear  the 
burden  and  pay  the  price  in  insufficient  protection  to  the 
safety  of  their  persons  and  property.  To  encourage  com- 
merce and  industry  by  removing  all  duty  and  mcentive  to 
protect  the  public  is  to  invite  wholesale  sacrifice  of  individ- 
ual  rights  on  the  altar  of  commercial  greed.^  A  similar 
public  policy  in  railroad  matters  throughout  the  United 
States  "  has  resulted  in  the  yearly  sacrifice  of  thousands  of 
lives  and  injury  to  tens  of  thousands  of  persons,  both 
employees,  passengers,  and  others.  It  would  appear  to 
be  high  time  to  consider  whether  this  price  is  not  too  high 
to  pay  for  industrial  expansion,  and  whether  those  who 
profit  by  the  operation  of  a  business  should  not  bear  at 
least  the  burden  of  exercising  reasonable  competence  and 
care  therein.  That  such  a  burden  is  not  too  onerous,  that 
such  care  is  compatible  with  the  profitable  conduct  of  busi- 
ness, is  shown  by  the  fact  that  reputable  manufacturers  do 
habitually  the  world  over  exercise  the  greatest  care  in  order 
that  the  reputation  of  their  products  may  be  maintained. 
Surely  it  is  not  too  much  to  require  of  the  others  that  they 
shall  take  at  least  equally  as  great  care  to  protect  their 
patrons,  the  public  who  use  their  products,  from  injury. 
While  it  is  undoubtedly  to  the  interests  of  society,  especially 
in  a  country  the  natural  resources  of  which  are  still  com- 
paratively undeveloped,  to  encourage  trade  and  manufac- 
ture, it  cannot  be  to  the  interest  of  any  community  to  encour- 
age carelessness  and  disregard  of  human  life  and  property 
therein. 

Sanborn,  J.,  sets  forth  three  exceptions  '*  to  the  general 
rule:    ist  "Where  the  act  of  negligence  of  a  maker  or 


"  By  far  the  sounder  view  is  that  expressed  in  CodUy  ▼.  Cttriou,  a6 
Pa.  fit,  by  Woodward.  J.,  page  ii6k 

"  Coupled  with  an  extraordinary  recklessness  apparently  inherent  So 
the  American  character. 

*See  argument  for  the  defendant  in  Blagdon  v.  PcrkinS'CampheU 
Co.,  87  Fed.  iof>.  for  an  elaborate  ctutioo  of  cases. 
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vendor  is  imminently  ^*  dangerous  to  the  life  and  health  of 
mankind,  and  is  committed  in  the  preparation  or  sale  of  an 
article  intended  to  preserve,  destroy,  or  affect  human  life**  ^ 

2±  **  Where  the  act  of  the  owner  causes  tnjtuy  to  one 
invited  to  use  the  defective  appliance  upoa  the  owner^s 
premises.*' 

3d  **  Where  one  sells  or  delivers  an  article  known  to  be 
imminently  dangerous  to  life  <Mr  limb  without  notice  of  its 
qualities.'*  •^ 

The  second  exception  does  not  in  reality  deal  with  the 
liability  of  a  manufacturer  after  sale,  but  with  the  quite  dis> 
tinct  c4>ligation  '^  to  take  care  that  appliances  supplied  for 
use  for  the  purposes  of  the  supplier's  business  shall  be  safe 
therefor.  This  obligation  is  generally  recognized  through* 
out  the  United  States.  The  duty  arises  from  interest  in 
the  use  and  not  from  ownership  and  control  of  the  article 
or  of  the  premises  whereon  it  is  to  be  used.  In  some  few 
cases  it  is  supplied  to  be  used  on  premises  in  the  possession 
of  the  defendant  as  owner,  as  in  Globe  Co.  v.  Coughhry,^ 
sometimes  to  be  used  as  an  appurtenance  of  the  premises 
leased  by  the  defendant,  as  in  Heaveti  v.  Pender.^  More 
often  the  article  has  passed  completely  from  the  defendant's 
possession  and  control,  and  is  used  far  from  any  prembes 
owned  or  controlled  by  him,  as  in  Elliott  v.  /fci//,*'  Hayes  v. 
R.  /?./•  Szi^iy  V.  Rosclir  Moon  v.  R.  /?.,»•  WaketieU's 


*  Sometimes  the  word  used  is  *  eminently,"  Burkt  t.  D#  Coihro,  il 
Hun.  N.  V.  354,  sometimes  ^  inhcrentlx "  dangerous,  Slaiery  t.  Col- 
gate,  M  Atl.  Re^  639L 

"Citmg  Dixon  v.  BeU,  5  M.  and  S.  196;  Thomas  t.  WinehgsUr,  6 
R  Y.  497;  Bikini  V.  McLean,  70  Pa.  343;  Bishop  t.  IVebber,  139  Matt. 
411 ;  Peters  v.  Johnson,  50  W.  Va.  64s. 

*' Citing  Langridge  ▼.  Levy,  a  M.  and  W.;  H^ettingiou  r,  Dawmr, 
104  Mass.  64;  Lenns  t.  Levy,  tii  CaL 

**  Considered  at  length  supra,  pages  3M  to  41a 

**  C6  N.  Y.  124,  ovemiling  Barrett  t.  Co^  31  N.  Y.  Super.  54s 

**U  R.  II  Q.  B.  D.  SQ3t  supra, 

"L.  R.  15  Q.  B.  D.  31s.  In  this  case  the  defendant  never  had  owned 
the  defective  article. 

"150  Mass.  457. 

"31  N.  Y.  Misc.  S4t  overruling  Burke  v.  De  Castro,  11  Hua.  N.  Y.  SS4- 

"46  Minn.  1061 


AFFIRMATIVE  OBUGATIONS  IN  THE  LAW^  OF  TOBT.      357 

Adm'r  v.  Standard  OU  Co.^^  Roddy  v.  R.  R..^  Bright  v. 
Barrett,^^  Hadley  v.  Cross.^^  Fish  v.  Kerlin  Electric  Light 
Co.,*^  and  Thomas  AdmW  v.  MaysvUU  Gas  CoJ^ 

Of  the  first  exception  Sanboni,  J.,  gives,  as  instances, 
chemicals,  firearms,  explosives,  and  foodstuffs.  ''In  all 
these  cases,''  he  says,  *'  the  natural  and  probable  result  of 
a  sale  was  not  an  injury  to  the  party  to  whom  the  sale  was 
made,  but  to  those  who^  after  the  purchaser  had  disposed 
of  them,  consume  them.**  *• 

While  this  is  usually  true,  it  is  not  because  of  any  peculi* 
arity  in  the  physical  nature  of  the  articles  in  question,^  bat 
because  drugs,  chemicals,  explosives,  and  food  are  to  be  used 
for  only  one  purpose,  because  defects  in  them  are  generally 
latent,  except  to  expert  inspection,  because  they  are  generally 
sold  in  original  packages,  and  so  are  not  open  even  to  sudi 


*  los  Va.  B2A,  In  this  case  otphths  V7ss  shipped  in  defendant's  car 
and  onloaded  hy  the  plaintiff.  The  valve  of  the  car  being  defecth% 
the  naphtha  fumes  escaped  and  plaintiff  was  injured  by  exploeioo.  It 
was  held  he  could  recover,  naphtha  if  it  escaped  being  apt  to  wofle 
injunr  without  an^  intermeddling  by  an  outsider.  In  Coodlander  ▼.  OH 
Co,,  03  Fed  400,  It  it  conceded  that  a  shipper  of  crude  oil  is  bound  to 
take  i>recatttions  to  provide  a  car  sufficient  to  prevent  the  o3  from 
becoming  if^ited  by  any  of  the  risks  incident  to  transportation  or  the 
ordinary  risks  of  unloading,  though  in  fact  the  company  was  not 
liable  because  the  oil  was  ignited  bj  the  unforeseeable  misconduct  of 
the  consignee  in  unloading  an  oil-car  known  to  have  a  leaky  valve 
within  a  few  feet  of  a  boiler  furnace. 

*I04  Mo.  234. 

*  88  Wis.  ^Titt^a^  page  sBo^  note  i8l  .    . 

*  54  Vennontt  580. 

*99  N.  W.  xoga,  S.  Dak.,  su^,  page  760,  note  la 

"'so  S.  W.  153,  sufra,  page  aBo^  note  i& 

'Chanpre  the  wording  slightly  and  the  statement  exactly  covers 
the  case  m  hand.  No  personal  injury  was  probable  to  the  purchaser  ol 
the  threshing-machine,  but  only  to  him  who,  after  the  purchaser 
had  put  it  to  its  normal  use,  would  in  the  course  of  that  use  be  ooni> 
pelled  to  come  into  contact  with  it 

*  If  the  defect  be  patent,  or  the  article  is  capable  of  many  distinel 
uses  for  the  most  of  which  it  is  safe,  the  maker  Is  not  liable  lor 
injuries  received  by  reason  of  the  ^urchiser's  misuse  or  unusual  and 
unexpectable  use  of  the  article.  So  m  Tovpne  v.  Carter,  IQ3  Maes,  m, 
the  vendor,  who  sold  gunpowder  to  a  child  who  took  it  home  and  gave  tt 
to  his  parents  but  got  hold  of  it  again  because  of  their  negligent  cu^ 

>,  was  held  not  liable  for  injuries  received  by  the  child  from  its 


explosion,  and  so  in  Davidson  v.  Nichols,  93  MassL  S'^^  s  maker  of 
chemicals  in  themselves  harmless  who  sold  them,  mislabelled,  to  a 
manufacturer,  who^  by  mixing  them  with  others,  caused  an  txpiotioi^ 
was  held  not  liable  to  one  injured  thereby. 
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inspection  ^  and  are  intended  to  be  used  on  the  faith  of  their 
labels  or  their  a|>pearance  of  fitness  for  their  only  normal  use ; 
because,  in  a  word,  danger  is  immediately  (and,  in  this  sense, 
imminently)  probable  from  carelessness  in  their  preparation 
if  dealt  with  by  the  purchaser  in  the  way  in  which  he  may  be 
expected,  and  is  often  intended,  to  deal  with  them,  and  is  not 
merely  possible,  if  he  deal  with  them  in  some  possible  but 
not  reasonably  jforeseeabk  manner.** 

On  the  score  of  a  break  in  the  chain  of  causatioa,  the 
act  of  a  purchaser  of  drugs,  etc,  in  administering  them  to 
others  is,  if  anything,  less  to  be  expected  than  that  the  pur- 
chaser  of  a  boiler  or  threshing-nuchine  will  employ  others 
to  operate  it,  and  if  the  defect  be  latent,  there  is  no  reason 
why  he,  any  more  than  a  purchaser  of  a  drug,  should  refrain 
from  any  use  of  it  for  which  on  its  face  it  appears  suitable. 
If  injury  is  as  probable  from  carelessness  in  the  one  case  as 
the  other,  and  that  injury,  if  anything,  is  usually  less  in 
extent  where  drugs,  chemicals,  and  ioods  are  sold,  surely 
the  makers  of  the  latter  have  good  reason  to  complain  of  a 
public  policy  which  arbitrarily  singles  them  out  to  bear  a 
burden  so  onerous  that  public  policy  relieves  all  other  manu- 
facturers from  it,  even  at  the  expense  of  those  who  use  their 
product^ 

*  tVesi  V.  Emanuel,  198  Pi.  i9kk  where  it  wu  lidd  Uul  a  dni|fitt  was 
not  liable  for  a  failure  to  inspect  a  bottle  of  medidne  sold  hf  him  in  the 
original  packaga. 

*^Thit  is  admirably  brought  out  in  the  contrasted  cases  of  WakHUV^M 


brought  directly  into  contact  with  fire  or  subjected  to  intense  heal 
when  shipped  in  cars,  having  the  same  defect  a  leilqr  valve.  In  the 
second  case,  no  injury  was  probable  unless  the  car  was  nnloaded,  as 
in  fact  it  was  by  the  oonsimee,  who  knew  of  the  leak,  to  near  a  lighttd 
furnace  that  the  oil  dripping  from  the  leak  would  be  ignited.  It  was 
held  that  since  s«*fficient  precautions  had  been  taken  to  guard  aaainsi 
ignition  for  ordinary  riUcs  of  transportation,  the  company  had  fulfilled 
Its  legal  obligations  and  was  not  answerable  for  injuiy  caused  by  tfaa 
careless  conduct  of  the  consiance.  In  the  first  case  the  tnioiy  was 
caused  hf  the  escape  of  naphtha  in  the  courK  of  unionising  the  «ir  in 
the  ordinary  way.  and  the  court  held  consignee's  act  in  removing  the 
cap  was  "not  only  one  to  be  anticipated,  but  one  which  the  coo^any 
knew  would  occur,  for  it  was  necessary  in  order  to  unload  the  car  in  the 
ordinary  way,"  and  the  company  were  bound  to  povide  against  danger 
faicident  to  it  nor  was  it  an  intervening  superseding  cause. 

*  In  Dmns  v.  CiMniirri,  4$  Ohio,  470^  the  liabili^  of  makers  of  drugs 
for  negligence  seems  to  be  based  on  the  requirements  of  piiblic  poiiqr. 
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In  fact,  drugs,  chemicals,  explosives,  and  foodstuffs  are 
not  in  their  nature  inherently  or  imminently  dangerous.  If 
negligently  kept,  if  misused,  if  their  true  nature  is  not  prop- 
erly indicated,  so  rendering  probable  an  innocent  misuse,  or 
if  carelessly  made  or  put  on  the  market  unlabelled  or  mit* 
labelled,^^  they  may  become  highly  dangerous.  But  if  a 
scaffold,  a  boiler,  a  threshing-machine,  or  any  one  of  a  hun- 
dred other  articles  is  carelessly  made  and  put  on  the  market 
with  nothing  to  indicate  its  unfitness  for  the  use  for  which 
it  is  sold,  it  is  equally  inherently  and  imminently  dan* 
gerous.  Nor  if  the  quantity  of  injury  threatened  be  legally 
of  importance,  and  it  is  submitted  that  in  a  civil  action  the 
wrongfulness  of  the  defendant's  acts  are  not  measured  by 
the  extent  of  the  damage  threatened,"^  the  latter  class  usu- 

"  The  public  safety  and  sectiritj  against  the  fatal  consequences  of  oegti- 
fence  in  keeping,  handling,  and  disposing  of  such  dangerous  drugs  Is 
a  consideration  to  nhich  no  dealer  can  shut  his  eyes.  An  imperative 
social  duty  demands  "  care  on  his  part   Owen,  C  J. 

"  In  Heiser  v.  Kingiland  Co.,  1  lo  Mo.  605,  the  ooart  appears  to  coo* 
sfder  that  the  obligation  of  a  vendor  of  druffs,  etc,  is  conftned  to  cor- 
rectly labelling  his  product  "  In  these  cafes/'  savs  Black,  J^  **  the  artl« 
des  (drugs  and  chemicals)  were  necessarily  and  inherently  dangeroos 
and  they  did  not  by  their  color  or  otherwise  exhibit  their  dangerous 
character,  and  hence  the  duty  on  the  part  of  the  vendor  to  make  knows 
to  the  vendee  their  true  nature.  A  threshing-machine  is  not  in  and  of 
itself  dangerous,  and  there  is  no  necessity  of  putting  a  label  00  it  It 
speaks  for  itself  and  diKloses  its  uses  and  purposes  as  plainly  as 
does  a  handsaw  or  the  many  other  implements  and  machines  in  dally 
use."  But  there  is  no  warranty  as  to  all  the  w^rld  that  the  goods  sold 
are  as  their  label  represents  them.  The  implied  warranty  of  identity 
can  avail  only  the  purchaser.  Negligence  must  be  shown  before  oot 
not  party  to  the  contract  The  liabthty  rests  on  a  breach  of  a  duty  to 
take  care  in  their  preparation  for  the  market,  and  that  care  of  tiM 
highest  character.  Brotvn  v.  Marshall,  47  Mich.  476;  AlUn  v.  S.  S, 
Co..  132  N.  Y.  01.  That  such  subsUnces  are  usually  sold  in  original 
padcages  and  that  ordinary  persons  are  not  able  by  inspectioo  to 
discover  their  true  nature,  no  doubt  imposes  upon  tbMC  who  prepars 
and  sell  them  the  added  duty  of  correctly  labelling  them,  and  the 
label  actually  put  on,  tMcther  with  any  directions  as  to  use  coo* 
Utned  therein  (as  in  Blood  Balm  Co.  r.  Cooper),  will  determine  to  what 
use  they  may  be  expected  to  be  put,  but  the  duty  Is  not  confined  to 
careful  labelling,  it  is  to  prepare  them  carefully  so  that  they  mav  be 
safely  used  for  the  purpose  for  which  either  their  appearance  or  label 
indicates  they  are  designed.  The  label  and  directKms  indicate  their 
expectable  use,  the  dutv  is  to  fit  them  therefor.  While  no  label  is 
needed  to  identify  a  boiler  or  threshtnjg-machine  as  such,  if  no  defect 
be  patent  iu  apparent  good  condition  is  a  practical  label  of  fitness  lor 
safe  use,  and  it  is  the  duty  of  the  maker  to  make  the  artide  confonn 
to  its  appearance. 

*The  extent  of  the  injury,  of  eotu>se,  affects  the  measure  of  dam- 


jfiOi     AFnSMATtVft  OMJGATUmS  Of  THB  LAW  OT  TOBT. 

ally  threatens  the  greater  injury.  The  injury  threatened  by 
a  defective  boiler,  scaffold,  or  complicated  machine  if  defec- 
tive is  infinitely  greater  that  any  that  is  liable  to  result  from 
the  sale  by  a  barber  of  a  hair  washf*  from  the  sale  by  a 
quack  of  a  patent  tonic,**  or  from  the  conduct  of  a  caterer 
who  supplies  unwholesome  food  for  a  public  banquet  f^  in  all 
of  which  cases  the  parties  injured  have  been  allowed  to 
recover* 

It  would  appear  that  these  particular  articles  have  been 
separated  from  the  rest  by  a  misconception  of  the  earlier 
cases.  Instances  of  admitted  liability  naturally  presented 
themselves  first  in  these  particular  cases.  Instead  of  perceiv- 
ing that  they  were  but  the  most  usual  and  obvious  instances 
of  articles  designed  for  a  particular  use  for  which,  unless 
carefully  prepared,  they  would  be  dangerously  unfit,  from 
negligence  in  the  preparation  of  which  injury  is  imme^ 
diatcly  **  probable  to  the  public  in  the  ordinary  course  of 
events  and  is  not  merely  possible  mediately  through  the 
medium  of  some  misuse  or  some  other  peculiar  and  so 
unforeseeable  action  by  the  purchaser,  they  were  taken  to  be 
anomalous  and  arbitrary  impositions  of  exceptional  liability 
peculiar  to  the  physical  nature  of  the  article.  These  cases 
were  then  grouped  under  a  class  of  so-called  ultra  hazardous 
or  inherently  dangerous  articles. 

In  the  earliest  American  case,  Thomas  v.  Winchester^ 
it  was  held  that  the  druggist's  '*  duty  arose  out  of  the  nature 
of  his  business,  and  the  danger  to  others  from  its  mismanage- 
ment,'' and  not  from  contract,  and  extended  to  all  who  wouM 
be  as  a  natural  result  affected  by  his  want  of  care  therein. 
**  The  wrong  was  in  putting  the  poison  mislabelled  into  the 
hands  of  a  retailer  to  be  sold  and  afterwards  used  as  extract 
of  dandelion/'  The  druggist  was  accordingly  held  liable  for 
injuries  received  by  such  use,  though  the  user  stood  in  no 

am.    The  enormity  of  the  injury  threatened  may  canse  the  state  to 
take  cognisance  ol  the  act  as  an  offence  against  its  good  order  and  to 
make  it  a  misdemeanor,  by  statute  or  judicial  recognitioa. 
'^Ciorgt  V.  Skiv%ngtOA.\^  R.  «  Ex.  i. 

*  Blood  Balm  Co,  t.  Coofer,  fa  Ga.  457. 
^Bishop  v.  Webber^  139  Mass.  471.  , 

*  And  m  this  sense  of  the  wor4  "  immine  itly.* 
•6N.Y.4W. 
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contractual  relation  to  him.  Now,  the  extraordinary  thing 
is,  that  this  has  been  thought  a  novel  principle.  It  was 
because  of  the  nature  of  his  business,  because  unless  properly 
carried  on  danger  to  such  persons  as  the  one  injured  was 
reasonably  probable,  that  the  defendant  was  liable.  This 
liability  was  as  old  as  the  common  law,  as  has  been  seen,** 
based  on  the  obligation  of  ''every  artificer"*  to  exercise  Ms 
art  right  and  truly,  as  he  ought**  In  Longmeid  v.  HoUi- 
day  **  Baron  P^rlce  expressly  gives  as  an  instance  of  lia* 
bility  extending  beyond  the  limits  of  an  existing  contract  the 
case  of  an  apothecary  furnishing  improper  drugs.  It  was 
not  because  he  dealt  in  drugs,  but  because,  dealing  in  drugs, 
his  business  was  one  which  imperilled  others  than  his  imme* 
diate  customers  that  he  owed  them  the  duty  to  exercise  care 
mtt. 

In  the  case  of  Devlin  v.  Stnith  **  the  defendants,  scaffold 
builders,  having  furnished  a  defectively  constructed  scaffold 
to  a  master  painter,  one  of  his  employees  was  injured  while 
upon  it  by  its  fall  It  was  held  that  the  defendants  were 
liable,  the  defect  be*ng  such  **  as  to  render  the  article  immi- 
nently  dangerous,''  and  **  serious  injury  to  the  party  using  it 
a  natural  and  probable  consequence  of  its  use.''  In  the  same 
case  it  was  held  that  the  master  painter  was  not  liable 
because  no  inspection  he  was  competent  to  make  would  have 
discovered  the  insecurity  of  the  scaffold.*^    Thus  the  master 

'^FhzhiASuT!t  navel naimru  brevum  (1537).    The  instaiiee  ghrco 


by  Ruggles,  C  Jn  of  non-liability,  that  of  a  smith  for  failing  to  properly 
shoe  a  horsey  was  scarcely  happy,  for  as  early  as  Everard  t.  Hopktns,  s 
Buls.  332,  they  were  admitted  to  be  liable  not  on  their  contract  aloncb 
but  to  all  injured  hf  a  misfeasance  in  their  business.  This  case  seems 
the  one  put  m  IHtzherbeft. 

"$  Exch.  67r,  m/ff.  pue  W. 

"80  N.  Y.  4701 

*C6mpare  Mulcchy  t.  Contregation,  12$  Mass.  487,  where  It  was 
held  that  where  a  church  had  caused  a  scaffold  to  tie  erected  by  sa 
independent  contractor  for  the  use  of  painters  empl^ed  by  contract 
with  a  master  painter,  thejr  were  liable  to  one  who  was  injured  by  the 
fall  of  the  scattoldt  it  havinff  been  improperly  built  by  the  contractor 
on  the  ground  that  they  had  invited  the  painter  to  use  it  as  a  part  of 
their  premises.  See  Brighi  t.  Bamett,  88  Wis.,  page  306^  where  the 
defendant,  a  contractor,  furnished  a  defective  scanold  for  the  use  of  the 
servants  of  a  subcontractor  and  was  held  liable  for  injury  to  one 
of  then. 
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painter's  cmployinciit  of  the  scaffold  for  Ae  use  of  his 
employees  was  without  either  knowledge  or  means  of  knowl- 
edge of  its  condition.  His  act  was  then  not  a  misase»  hdL 
the  natural  inevitable  consequence  of  the  defendant's  act  in 
f uniishti^  a  scaffold  containing  no  discoverable  defect 

In  certain  cases,  one  being  the  building  of  a  defective 
carriage,  RapaDo,  J.,  said,  ''misfortune  to  third  parties  not 
parties  to  the  contract  would  not  be  a  natural  consequence 
of  the  builder's  nq;ligcnce,  and  such  n^^ence  b  not  an  ad 
imminently  dangerous  to  human  Kfe."  He  seems  to  have 
in  mind  cases  where  the  defect  is  known,  or  at  least  patent 
to  inspection,  or  where  the  thii^  made  could  onljr  be  a 
source  of  danger  under  ejueptkmal  drcumstanocs.  "Here,** 
he  says,  "  the  defendant  undertook  to  build  a  scaffoM  ninety 
feet  in  height  for  the  express  purpose  of  enabling  die  work- 
men to  stand  upon  it.  Any  defect  in  its  construction  which 
would  cause  it  to  give  way  would  naturally  result  in  these 
men  being  precipitated  from  that  great  height  A  stronger 
case  where  misfortune  to  third  parties  not  parties  to  the 
contract  wouM  be  a  natural  consequence  of  the  buikler'a 
n^igence  could  hardly  be  stated.**  Here  a  defect  **  iiiimi> 
nently  dangerous  '*  evidently  means  one  likely  to  injure  in 
the  normal  course  of  events  without  some  misuse  or  eacoep* 
tional  use  of  it  by  htm  to  whom  it  is  supplied,  not  a  defect 
which  threatened  an  injury  great  in  its  nature  and  extent^ 

Loop  V.  Litchfield^  and  Lasee  v.  Clut^  show  that  it  is 
the  probability  of  injury  naturally  resulting  and  not  its 
extent  which  determines  the  liability  of  the  creator  of  the 

**  Yet  in  5tpaii«  t.  lachson,  ^s  N.  Y.  Siippi  S4$  (l88o),  the  Supfeme 
Conrt  wh9e  professing  to  follow  Detim  t.  Sm^h,  hcM  that  since  tbc 
scaffold  erected  was  only  six  feet  high,  tbonsh  bnih  lor  the  cscprest 
purpose  of  the  platnttll  standing  on  it,  he  oomd  not  recover  from  tlie 
defendant  who  bad  carelessly  constmcted  it  It  "  coold  not  be  **tH 
that  nrisfortnne  to  third  parties  not  parties  to  the  contract  would  ^be  the 
natural  and  necessary  conseoocnce  of  the  imperfect  constriKtkMi  of 
the  scaffolding."  Now  a  fall  is  equally  probable  from  a  defectifdy 
constructed  scaffoM  whctber  six  or  ninety  feet  high^  tbongh  the  injorv 
might  be  expected  to  be  less  in  extent  Such  a  dcasioo  does  not  dmu 
wiui  the  immintntlf  but  the  eminently  dangerous  natare  of  the  defect,  a 
word  used  in  Burke  t.  Dt  Castro,  ii  Hun.  jss  (l877)»  a  case  deddcd 
before  Drvfm  ▼.  Smkk, 

"4sN.Y.4it. 
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defect    In  Loop  v.  LitchHeld  a  manufacturer  had  sold  a 
defective  cast-iron  fly-wheel  to  a  purchaser  who  bought  with 
full  notice  of  its  condition*  and  who  had  used  it  for  years 
with  safety.    The  plaintiff  was  using  the  wheel  for  his  own 
purposes,  and  there  was  evidence  that  he  had  taken  it  with- 
out the  owner's  permission,  and  even  that  he  himself  knew 
of  its  condition.  It  was,  of  course,  held  that  he  could  not 
recover.    Rapallo,  J.,  in  Devlin  v.  Smith  says  of  this  case 
that  *'  it  was  decided  on  the  ground  that  the  wheel  was  not 
of  itself  a  dangerous  instrument  and  the  injury  was  not  the 
natural  consequence  of  the  defect  <Mr  one  reasonably  to  be 
expected,  and  the  case  of  Lasee  v.  Cluie  was  decided  on  its 
authority.'*    Here  no  such  result  could  have  been  foreseen 
from  the  making  and  sale  of  a  wheel  known  to  the 
purchaser  to  be  defective.     With  care  it  was  safe  ior 
some  tise — ^in  fact,  it  had   for  years  been  safely  used. 
The  injury  resulted  either  from  the  purchaser's  misconduct 
in  lending  it  without  warning  or  in  the  plaintiff's  unwar- 
ranted assumption  without  inquiry  or  investigation  that 
the  wheel,  which  he  had  taken  without  permission,  was 
perfect.    The  maker  could  not  have  anticipated  that  the 
wheel  would  be  put  to  a  use  for  which  it  was  patently 
unfit    So  in  Losee  v.  Cl^e  the  maker  of  a  defectively 
constructed  boiler  was  held  not  to  be  liable  to  the  engineer 
of  the  purchaser  for  the  explosion  of  it  while  in  the  pur* 
chaser's  possession  and  use.     The  court  emphasiied  the 
purchaser's  sole  liability  for  the  use  to  which  it  was  put 
But  while  this  taken  broadly  might  seem  to  be  opposed  to 
Devlin  v.  Smith,  although  it  did  not  appear  exactly  diat  die 
'  purchaser  knew  the  precise  nature  of  the  defect,  there  was  evi- 
dence to  show  that  he  knew  that  the  boiler  was  not  m  proper 
condition,  and  that  he  had  given  orders  to  reduce  the  pres- 
sure with  the  idea  that  so  it  might  be  safely  used.    In  both 
cases  the  injury  threatened,  if  any,  was  serious — in  fact» 
in  both  death  resulted..    Evidently,  then,  the  amount  of 
mjury  which  may  result  if  an  accident  occur  is  not  the  test 
In  IVyllie  v.  Palmer^  these  two  cases  are  cited  for  the  propo- 

•wN.  Y.  S48. 
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sition  that  a  maker  of  dangerous  articles* — ^as  in  that  case 
fireworks, — '"could  not  be  made  liable  for  an  injur;'  resultii^ 
from  the  negligent  or  inq>roper  use  of  the  article  by  the  pur- 
chaser or  by  third  persons.^ 

The  words  **  imminently  dangerous  '*  evidently  relate  to 
the  probability  of  injury,  and  the  inquiry  is  whether  the 
normal  expectable  use  of  the  article  will  probably  injure 
some  determinate  person  or  class  of  persons  if  care  be  not 
taken  in  its  preparation  and  construction,  or  whether  no 
injury  is  possible  save  through  some  misuse  of  it  or  from 
some  peculiar  and  unexpectable  use  of  it,  it  being  fit  and 
reasonably  safe  for  certain  uses  with  ordinary  care.** 

In  Massachusetts  the  precise  question  does  not  seem  to 
have  been  decided,  but  in  Bishop  v.  IVehct^^  it  was  hdd  that 
a  caterer  is  liable  to  a  guest  of  his  employer  on  a  duty  aiistiig 
from  the  relation  of  caterer  to  those  whom  he  supplies  with, 
food.  ''  The  latter  have  the  right  to  assume  ^  that  he  will 
furnish  provisions  not  unwholesome  through  any  neglect  of 
his.  The  furnishing  of  provisions  which  endanger  human  life 
and  health  stands  clearly  upon  the  same  ground  as  the 
administering  improper  medicines,  citing  the  case  of  Pippin 
V.  Shcpard.^  The  duty  here,  as  there,  is  attendant  upon 
the  exercise  of  a  trade  which,  if  improperly  exercised,  will 
endanger  those  on  whom  it  is  practised.''  ^* 

*Ifi  DovUm  v.  Petham,  65  N.  Y.  573  (1802),  DevHn  v.  Smiik  was 
followed,  and  it  wat  held  that  the  maker  and  vendor  off  a  •derridc  was 
liable  to  a  workman  injured  bf  its  defective  condition  in  view  of  the 
uses  to  which  he  knew  it  was  not  to  be  put  The  case  finally  went  in 
favor  of  the  defendant  because  it  appeared  the  plaintiff  actually  knew 
of  the  danger  and  voluntarily  accepted  the  risk.  Devim  v.  Smtth  was 
also  cited  with  approval  in  Sweeny  v.  RoittL  31  N.  Y.  Misc  54.  Modi 
that  is  said  in  Bright  v.  Bamett,  88  Wis.  289^  would  indicate  that  the 
leaning  of  the  Wisconsin  courts  is  towards  this  view.  Nor  is  Uemam 
V.  Co.,  90  Wis.  497i  contra,  though  often  so  cited. 

"139  Mass.  411. 

*  The  caterer  not  acting  gratuitously  but  for  reward,  the  goests  art 
not  to  be  taken  to  have  voluntarily  assumed  the  risk  of  the  quality . 
of  the  fooJ  furnished^  had  the  caterer  acted  gratuitously,  the  guests 
would  have  been  receiving  a  gift  from  him  and  would  be  bound  to 
assume  the  risks  attendant  on  the  quality  of  the  thing  given  in  the 
absence  of  fraud. 

*ii  Pricey  411,  M/ra«  ^e  m* 

*At  commqn  law  a  victualler  wu  bound  to  furnish  to  the  public 
wholesome  food.  Such  obliji^tion  did  not  depend  on  a  warranty 
of  quality  expressed  or  implied  in  the  sale  and  to  restricted  to  tat 
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It  may  be  fairly  said  that  it  is  not  the  peculiar  physical 
nature  of  drugs,  explosives,  and  foodstuffs  which  the  Massa* 
chusetts  courts  regard  as  determining  the  manufacturer  or 
vendor's  liahility,  but  probability  of  injury,  if  care  be  not 
taken,  to  those  on  whom  the  business  is  practised;  those  for 
whose  use  the  article  is  designed  and  sold.  So  while  in  Nartam 
V.  Scwcll  ^*  an  apothecary  was  held  responsible  for  the  death 
of  the  purchaser's  servant  by  reason  of  the  negligence  of  hit 
cIerk»who  sold  laudantmi  for  rhubarb,  in  Tcntfi^  v.  Carter  and 
Davidson  v.  Nichols  *'  the  vendors  of  expkMtves  and  chemi- 
cals were  held  not  liable  because  the  injury  did  not  retuk 
from  the  normal  use  of  the  article  sold,  but  from  misuse 
or  peculiar  use  by  the  purchaser  or  a  third  party. 

In  Pennsylvania,  in  Haggcrty  v.  Godley  ^*  and  Carson  v. 
Godley^^  it  was  held  that  an  owner  who,  to  save  the  expense 
of  an  architect,  himself  erected  a  building  to  lease  to  the  gov- 
ernment for  heavy  storage  in  bond,  was  liable  for  its 
improper. construction  to  an  employee  of  the  government, 
and  to  one  whose  goods  were  stored  in  bond  in  the  builcfing, 
for  injuries  received  to  his  person  and  their  goods  by  its 
collapse.  It  appeared  ^*  that  the  government  did  not  know 
of  the  defective  condition  of  the  premises,  and  thus  that 
there  was  no  conscious  negligent  use  by  th«n  of  it,  though 
apparently  their  officers  inspected  the  buildit^  and  could 
1^  proper  inspection  as  the  building  progressed  have  dis- 
covered the  defects. 

Expressions  are  used  which  indicate  that  the  court  above 
thought  the  landlord  knew  that  his  building  was  unfit  for 
heavy  storage,  and  some  stress  is  laid  in  Judge  Woodward's 
opinion  in  Carson  v.  Godley  on  this  feature  of  the  case,  but 
this  question  was  not  alluded  to  by  the  trial-judge,  who 
simply  left  to  the  jury  *'  whether  there  was  n^ligence  in 


parties  thereto,  but  from  the  obligation  to  exerctte  hit  art  rightly  at  he 
should.  Y.  B.  9  Henry  VI  $3,  pi.  37.  Roswett  v.  VcugkoH,  Cra.  Jac. 
196.  II  Harvard  Law  Review  ^  note  3. 

**  106  Mast.  143. 

ZSmpra,  note  ^ 

•ao  Pa.  387. 

••26  Pa.  m. 

*  But  see,  contra,  dissenting  opinion  of  Black,  J^  a  Phita.,  13! 


366     AFFIRMATIVE  (»UGATI02«8  IN  THE  LAW  OP  TORT. 

the  erection  of  the  building  either  as  to  the  design  or  execu* 
tion/'  and  charged  that  "  H  the  defendant  knew  it  was  to 
be  used  for  storage  purposes  he  was  bound  to  use  reason- 
able care  in  preparing  it  for  such  use/'  It  is  difficult,  there- 
fore, to  say  whether  these  cases  are  authority  even  for  the 
proposition  that  he  who  as  owner  erects  a  building  for  a 
special  purpose  is  bound  either  to  employ  a  competent  archi- 
tect or  builder  ^*  or  if  he  choose  to  erect  them  himself  to 
take  care  to  fit  them  for  their  intended  purpose,^  or  whether 
he  is  only  liable  when  he  conceals  a  defective  condition 
known  to  him  and  undiscoverable  after  completion  by  the 
lessee. 

In  Curiin  v.  Somerset  ^*  IHixson,  C  J.,  leans  to  the  former 
view,  but  bases  his  approval  of  the  cases  cm  the  ground  that 
the  defendant  was  owner  and  lessor  of  the  premises.  Cer- 
tainly the  tendency  has  been  to  restrict  their  authority  to 
the  precise  facts  presented  rather  than  to  extend  it 

In  Elkins  v.  McKean^^  while  the  article  sold  was  coal  oil* 
an  explosive,  and  &o  would  fall  within  Sanborn,  J.'s,  first 
exception,  the  court  considered  the  vend<M''s  actual  knowl- 
edge of  the  defect  in  the  oil  sold  essential  to  liability.  It  it 
doubtful  whether  in  Pennsylvania  any  class  of  ultra  dan- 
gerous substances  is  recognized — ^in  fact,  but  for  a  dictum 
of  Dean,  J.,  in  Congregation  v.  Smithy  it  might  be  said  that 
in  no  case  could  a  manufacturer  or  contract<M'  be  liable  to 
any  third  party  after  sale  of  his  product  or  the  acceptance  of 
his  work  unless  he  has  concealed  a  defect  known  to  him 
but  latent  to  the  purchaser.  In  Curtin  v.  Somerset  a  con- 
tractor had  put  timbers,  inferior  in  size  and  quality  to  those 
required  by  his  contract,  into  the  porch  of  a  hotel.  After  it 
had  been  taken  over  by  the  owner  and  while  crowded  with 
guests,  who  were  witnessing  a  display  of  fireworks,  it  fell, 
and  the  plaintiff,  a  guest,  was  injured.  The  defects  were 
not  observable  after  the  work  was  completed,  nor  did  the 


*"  IVMen  V.  Finch,  70  Pft.  46& 

"  See  contra,  SearU  v.  Laverock,  L.  R.  9  Q.  B.  12a; 

"1401^,70. 

*i6sPa.s6i,pi«cS7& 
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owners  know  of  their  existence.    It  was  held  that  the  con- 
tractor was  not  liable,  because  the  causal  comiection  was 
brdcen  by  the  hotel  owner,  a  reqionsible  human  agency* 
adopting  Dr.  Wharton's  statement  *'  as  a  correct  statement 
of  the  law  which  Paxson,  C  J.,  considered  in  accordance 
with  public  policy.    Now  in  this  case  the  defect,  if  tt  were  a 
defect,  was  known  to  the  contractor  and  was  fraudulently 
concealed  from  the  owner,  and  yet  the  only  alhision  made  to 
this  feature  was  a  rebuke  to  the  trial- judge  for  mentioning  it 
in  his  charge,  lliis  case  wouM,  if  pushed  to  its  extreme  limit, 
exclude  liability  even  where  the  vendor  or  contractor  by  hit 
fraudulent  concealment  had  led  the  purchaser  or  owner  into 
innocently  imperilling  human  life  aiid  property,  and  throw 
around  commercial  dishonesty  the  protection  of  public  policy. 
However,  it  may  be  said  that  while  there  was  alleged  fraudu- 
lent breach  of  contractual  duty,  it  was  not  shown  that  the 
porch  as  constructed  was  insufficient  to  sustain  the  weight 
of  any  number  of  guests  expected  to  be  thereon  under  any 
ordinary  circumstances ;  the  fact  that  it  fell  under  the  weight 
of  an  extraordinary  crowd  is  no  evidence  that  it  was  insuiB* 
dent  for  ordinary  use.    That  the  defendant  should  be  liable 
for  his  fraudulent  conceabnent  to  anyone  but  the  owner,  it 
was  necessary  to  show  not  merely  that  he  knew  that  the 
porch  was  not  according  to  contract,  but  also  that  he  knew  or 
should  have  realized  that  guests  would  be  imperilled  there- 
by.   There  seems  no  doubt  that  where  there  is  concealment 
of  a  defect,  not  merely  known  to  exist,  but  known  to  be  dan- 
gerous to  third  persons,  the  present  tendency  of  the  Penn- 
sylvania courts  seems  to  be  towards  holding  the  vendor 
liable  to  such  persona.^ 

In  Congregation  v.  Smith  ^  the  defendant  constructed 
a  sewer  under  contract  with  the  dty,  but  so  badly  that  some 
time  after  the  dty  had  accepted  it  the  leakage  from  it  under^ 
mined  the  plaintiff's  foundations.  It  was  held  that  they 
could  not  recover.  But  Dean,  J.,  placed  his  dedston  on  the 
ground  that  the  dty  engineer  had  seen  every  day  the  mate- 

"5«A'«>pscf 

"  See  Dean.  J^  in  Pdmwe  v.  Morrii  Toikir  Co^  iSs  P^  ta. 
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rial  put  in  and  the  character  of  the  work.  He  s^d,  "  if  the 
employer  (the  city)  at  the  time  he  resumed  possession  fraoi 
an  independent  contractor,  had  known  or  ought  to  know,  or 
from  a  careful  examination  ^  couM  have  known*  that  there 
was  any  defect*  he  is  (akme)  responsible  for  any  injury 
caused  to  a  third  party  by  defective  constmctioa.'*  If  this 
statement  of  the  law  be  followed,  a  contractor  or  maker  will 
still  remain  liable  after  acceptance  or  sale  for  any  latent 
undiscoverable  defect  which  renders  the  structtire  or  article 
dangerous  to  third  parties  if  used  for  the  purpose  for  whidi 
it  is  manifestly  designed.** 

In  the  Minnesota  case  of  Shubert  y.  Clark  Co.^  whidi, 
together  with  Devlin  v.  Smith,  Sanborn,  J.,**  considers  ill 


**Peffliapt  Cnttm  v.  Somerset  may  be  Vrought  wtthiii  thh^  _. 
while  the  defect  was  hid,  after  the  work  was  complete  the  hotel 
pan;  mijht  bf  inspection  during  progress  of  the  work  hare  detected  it 

*  In  Osten  v.  Morris  Tosher  Co.,  42  L.  L  171.  17  Phda.  Rep.  aty. 
defcadaat  contracted  to  build  a  gas-receiver  6t  to  stand  600  poaadr 
pressure.  The  first  day  it  was  put  in  use  it. burst  Yefket»  jL  said: 
"Tt  is  impossible  to  say,  leaving  the  contract  aside,  and  the  plaintiff 
was  no  party  to  it  did  not  know  of  it  or  rely  upon  it  (observe  the 
influence  of  Dr.  Wharton),  that  the  receiver  was  beinir  vaed  in  a 
manner  or  for  a  purpose  contemplated  by  the  maker.  Csa  there  be 
negligence  in  fashioning  an  inert  body  of  iron  in  such  a  manner 
that  a  subsequent  possessor  may  so  use  it  as  to  make  it  dangeroosT* 
The  plaintiff,  of  course,  cannot  show  *  contract  to  which  he  is  not 
party  as  creative  of  rights  in  him  or  duacs  .a*  Vm ;  his  knowledge  of  1^ 
his  reliance  on  it  if  he  were  not  party  to  it  would  not  hdp  htm,  su^rt, 
P*SC  347*  But  since  what  he  is  asserting  is  that  the  defendant  shoold. 
as  a  reasonable  man,  have  known  that  unless  he  acted  carefully  as 
manufacturer,  the  plaintiff's  safety  would  be  imperilled,  it  is  the  actual 
knowledge  by  the  defendant  of  the  use  to  which  the  body  of  iron 
would  probably  be  put  that  is  important  Now,  there  is  no  reasoo  why 
the  contract  should  not  be  aamttted  and  effective  to  show  tiiis. 
Just  as  in  Globe  Co.  v.  Coughtry,  56  N.  Y.,  it  was  admitted  to  show  that 
the  defendant  had  reuined  control  of  the  scaffolding  as  part  of  the 
premises,  and  in  the  many  cases  where  contracts  between  one  party  to  the 
suit  and  some  other  person  are  admitted  to  prove  relevant  facta  and 
not  as  directly  creative  of  rights  and  obligations  between  the  parties 
to  the  suit 

"ioMmn.  Mt. 

"  He  considers  Shubert  v.  Chrh  Co.  sustainable  only  on  the  mimd 
of  fraudulent  concealment  of  a  defect  known  at  the  time  of  sahL 
pnd  Devlin  v.  Smith  "on  the  ground  that  the  workmen  were  the  reu 
parties  in  interest  in  the  contract  since  Stevenson  had  expressly  agreed 
to  erect  the  scaffold  for  their  tise."  Therefore,  he  thinks  th^qr  might 
recover,  as  third  parties  suing  on  a  contractual  oU^ation  assumed 
not  to  them  or  on  consideration  moving  from  them  but  for  their  benefit 
as  in  Poducoh  Lumber  Co.  v.  IVater  Co.,  89  Ky.  34&  In  Kentndnr, 
however,  third  parties  can  always  sue  on  contracts  made  expressly 
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decided,  a  lot  of  tnd  material  had  been  made  up  knowingly 
into  ladders  which  had  been  mixed  with  the  rest  of  the  stock. 
When  the  particular  ladder  was  sold,  neither  the  defendant 
nor  his  employee  who  made  the  sale  knew  that  it  was  defec- 
tive. Thus,  while  there  was  something  more  than  negligence 
in  manufacturing, — ^in'  fact,  what  might  be  termed  a  conacKMis 
misconduct  therein, — there  was  no  conscious  concealment 
at  the  time  of  the  sale.  It  was  held  that  the  plaintiff,  a 
servant  of  the  purchaser,  injured  while  using  the  ladder* 
could  recover  against  the  maker. 

Dickenson,  J.,  after  discussing  the  case  elaboratdy  on  the 
assumption  of  knowledge  and  conceaknent  of  the  defects  at 
the  time  of  delivery,  says,  **  but  the  statement  of  the  case 
shows  that  sudi  was  not  the  fact"*  The  defects  had  bea 
covered  by  paint,  varnish,  etc,  although  not  applied  to  con- 
ceal them.  ^  There  was  then  no  wrong  (as  vendor)  in  not 
disclosing  defects  neither  known  nor  discoverable^  and  the 
defendant's  liability  reaches  back  to  the  time  of  manufactur- 
ing and  putting  into  its  stock  for  sale  an  article  known  to  be 
dangerously  defective,  the  defect  being  concealed,  and  not 
likely  to  be  discovered  either  by  any  intermediate  purchaser* 
standing  between  the  maker  and  the  person  who  might  pro- 
cure the  ladder  for  use,  or  by  the  latter  person.  In  this  case 
the  wrong  and  injury  are  more  widely  separated  in  time  and 
order  of  events  than  where  there  is  concealment  at  the  time 
of  sale,  but  this  does  not  change  the  real  relation  between  the 
parties."  "  He  must  at  that  time  be  taken  to  have  antici- 
pated that  it  would  in  the  ordinary  course  of  events  event- 
ually come  into  the  hands  of  a  purchaser  either  directly  from 
the  defendant  or  from  some  intermediate  dealer  for  actual 
use  and  with  the  consequences  that  have  actually  resulted, 
.  .  .  and  that  any  such  dealer  would  not  discover  the 
defect  and  that  nothing  would  be  likely  to  occur  to  avert' 
the  danger  **  to  which  the  person  who  might  use  the  ladder 
was  subjected  by  the  defendant's  negligence.*' 

lor  their  benefit  In  New  York  such  right  is  bgr  no  nctns  to  mmtnXtf 
recognixed,  certainW  not  sufficiently  to  cover  this  case.  See  auo  LaW' 
pert  T.  Gas  Light  Co.,  14  Ma  App.  3761 

"  Perhaps  it  would  be  more  accurate  to  say  that  no  faiterferenoe  by 
wrongful,  because  conscious,  user  of  a  defective  thing  was  necessaty  to 
effectuate  the  injufy. 
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Neither  on  the  grounds  of  a  break  in  the  ch«un  of  causal 
connection  nor  of  public  policy  can  this  case  be  successfuDy 
attacked.  It  is  plain  that  the  purchaser  could  not  discover 
a  defect  so  effectively  though  innocently  concealed  that  the 
maker  himself  could  not  find  it  out  when  he  came  to  sell,  nor 
was  such  purchaser  legally  responsible  to  the  plaintiff  for 
any  defect  which  he  could  not  discover  by  an  ordinary 
inspection ;  therefore  the  purchaser  was  neither  a  conscious 
nor  responsible  human  agent;  nor  can  even  a  wise  and  oon- 
senrative  public  policy  require  immunity  from  the  effects  of 
a  conscious  use  of  dangerously  defective  material  in  the 
manufacture  of  appliances  to  whose  strength  workmen  must 
trust  their  safety. 

In  the  other  American  jurisdictions  the  general  proposi- 
tion laid  down  by  SanbcMn^  J.,  in  Huset  v.  Co.,  together  with 
the  exceptions  in  rtg^d  to  drugs»  chemicals,  and  explosively 
and  in  regard  to  concealment  by  the  vendor  of  conditions 
rendering  the  article  sold  dangerous  for  use»  may  be  fairly 
said  to  accurately  state  the  attitude  adopted  by  the  eourts 
therein." 

The  third  exception  stated  by  Sanbom.  J.,  is,  **  where  one 
sells  and  delivers  an  article  loiown  to  be  imminently  dan- 
gerous to  life  and  limb,  without  notice  of  its  qualities.**  This 
relates  to  a  quite  distinct  subject,  to  the  duty  of  a  vendor  as 
such,  and  not  to  any  duty  owed  by  him  as  manufacturer  or 
contractor.*^  Now,  while  Langfidge  v.  Levy^^  an  action 
on  the  case  for  deceit  by  false  representations  of  the  quality 
of  a  gun  sold  for  the  use  of  the  plaintiff,  the  son  of  the  pur- 
chaser, is  cited,  the  exception  does  not  rest  upon  principles 
identical  with  tfiose  governing  the  action  of  deceit 

It  is  not  fraud, ''  but  something  like  it,"*'  that  is  the  basis 
of  liability.    The  wrong  consists  in  delivering  to  another  for 

**$€€  Aitpendisc. 

**See  this  subject  fully  discussed,  pages  30S-3ia  The  rule  tt  an- 
nounced by  Sanborn,  J^  ts  practically  that  in  l^lark  v.  Thf  Army^  and 
Navy  Stores,  svf^ra,  page  305,  and  is  accepted  with  practical  nnanimitj 
bv  all  jurisdictions  throughout  the  United  States.  Carter  v.  Harden, 
78  Me.  528;  contra,  see  Appendix. 

"  a  M.  and  W.  5i9i  t^ra,  page  305. 

"  Per  Willes.  J.,  in  Cautrelt  v.  Edgerion,  "such  neglect."  said  Dick- 
enson, J.,  in  Shuberi  v.  Clark,  supra,  "  amonntt  to  bad  faith." 
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a  particidar  use  a  thing  known  to  be  unfit  for  8uch  use.  This 
is  an  act  of  oonunisskm.  a  misfeasance.  There  is  no  duty 
to  disclose  the  defect  whene  no  injury  is  probable  if  it  be 
not  made  known,  but  there  is  an  obligation  not  to  con- 
sciously lead  others  into  dangers  of  which  they  are  unaware. 
In  the  action  of  deceit  the  liability  rests  on  false  statements, 
actually  made,  intended  or  likely  to  induce  the  plaintiff  to 
act  in  some  particular  manner.  To  recover,  it  is  not  neces- 
sary to  show  that  the  defemlant  knew  or  ought  to  hare 
known  that  the  effect  of  the  plaintiff's  action  in  reliance  on 
the  statement  would  be  injurious  to  him.**  If  the  plaintiff's 
action  was  probable  and  the  injury,  though  unexpectable, 
resulted  naturally  therefrom,  the  defendant  is  liable. 

In  the  cases  under  discussion  no  false  statement,  no 
active  concealment,  is  necessary  (though  often  present); 
the  duty  to  disclose  the  true  nature  and  condition  of  the 
article  transferred  arises  because  injury  is  probable  unless 
warning  be  given.  The  act  which  is  wrongiful  is  the  de- 
livery of  an  article  for  a  particular  use  for  which  he  who 
furnishes  knows,  while  the  tiser  does  not,  that  it  is  unfit  and 
dangeiXMJS.  This  is  but  one  instance  of  the  duty  to  refrain 
from  action  likely  to  injure  others.  As  has  been  seen,  it 
applies  to  one  who  invites  ot  permits  the  presence  of  others 
on  his  land,  though  the  permission  is  purely  gratuitous.** 
It  applies  though  the  goods  be  delivered  to  the  user  under 
a  contract  with  him**  or  in  the  absence  of  any  contract, 
whether  delivered  in  the  course  of  the  defendant's  business 
and  for  gain,  or  gratuitously;**  nor  is  it  necessary  that  the 
article  should  be  imminently  dangerous  to  human  life  or 
limb;  if  dangerous  to  a  property  right  of  any  sort,*'  or  if 
any  other  recognized  legal  right  be  imperilled,  the  liability 

"Hit  intention  may  !»▼€  been  to  benefit  the  plaintiff— in  lactt  benc> 
fit  might  even  have  been  probable.  However,  one  hai  a  right  to  form 
one's  own  opinion,  and  not  to  be  misled  into  action  hf  blse  statement 
against  one's  will  and  judgment,  and  if  injaiy  result,  the  defcndanfa 
benevolent  intentions  will  not  absolve  him  mm  liabililjr. 

**  See  M/fn*  pages  293  to  2161 

'^Clarke  v.  Army  and  Navy  Storas^  L.  IL,  1903,  i  K.  B.  ISS,  M/na, 

^McCarthy  r.  Young,  6  H.  and  K.  3S9^  sm^f,  page  3091 
^French  v.  Frntng^  10s  Mass.  13s. 
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lor  the  consequent  damage  b  oomplete.^  It  is  here*  as  die- 
wbere.  probability  of  injiuy  which  makes  the  ddivery  of  the 
article  without  full  disdosure  a  wrongful  act 

In  all  of  these  cases  the  wron^  consists  in  the  sak»  tfie 
delivery  of  the  article;  it  is  not  the  original  negligence 
wherelqr  the  defect  concealed  arose*  In  Lewis  y.  Teny^ 
the  maker  of  a  folding  bed  was  held  liable  to  die  user  who 
had  purchased  from  a  rctaO  dealer  to  whom  the  maker, 
knowing  it  to  be  defective,  had  sold  it,  Britt,  J.,  saying: 
''When  a  seller  represents  an  article  as  safe  for  the 
uses  which  it  is  designed  to  serve,  when  he  knows  it 
is  dangerous  because  of  concealed  defects,  he  committ 
a  wrong  independent  of  his  contract"*  This  is  quite 
different  from  the  case  of  Lon^rufgif  V.  Lnfy.  The  particular 
plaintiff  was  not  in  contemplation  as  Ae  person  whom 
the  vendor  intended  should  use  the  bed,  nor  was  any 
representation  of  safety  made  other  than  that  implied  in  its 
sale  for  use  as  such.  The  case  is  much  more  nearly  that  put 
by  Parke,  B.,  in  Langridge  v.  Levy,  of  a  person  not  in  oon* 
templation  at  the  time  of  sale,  who  does  not  know  of  the  rep- 
resentations and  to  whom  the  gun  might  be  sold  or  handed 
over.*^  The  case  was  decided  simply  because  a  sale  under 
such  circumstances  was  a  wrong  to  all  who  should  be 
expected  to  use  the  bed.  The  imminence  of  danger  to  the 
user,  the  probability  of  injury  to  him,  is  the  origin  of  the 
duty  to  refrain  from  such  an  act  The  court  said :  **  The 
intermediate  vendcH'  cannot  break  the  chain  of  causation 
unless  he  knew  of  the  defect  when  he  furnished  the  bed  to 

""It  is  well  tcnled  that  one  who  delivers  mi  article  which  be  knows 
to  be  dangerous  or  noxious  to  another  without  notice  of  its  nature  and 
qualities  is  liable."  Gray.  J..  Dcwntr  v.  fVttlingian  OU  Co^  104  Mast. 
64:  alsu  Farrant  y.  Bamti,  11  C  B.  N.  S.  553.  where  a  shipper  who 
had  delivered  to  carrier  a  carboy  of  vitriol  without  notice  was  held 
liable  to  a  servant  of  the  carrier.  See  also  Cutter  v.  HamKn,  147  ICasa. 
471,  where  a  landlord,  who  leased  a  house  knowinv  that  the  draiat 
were  bad  and  that  the  previous  tenant  had  died  of  diphtheria,  was 
liable  to  both  the  tenant  and  his  familv  for  failins  to  disclose  these 
facu  to  the  lessee.  See  also  MUler  v.  Sharon,  iia  Mass.  477;  Suihtr' 
tan4  V.  Cowen,  145  Mass.  1613. 

"ill  Cal.  J9l 

'"In  Carter  v.  Harden,  78  Me.  sA  this  ver^  case  arose,  and  the 
action  being  broup^ht  in  deceit  was  held  not  to  lie,  a  dedsioa  oootrary 
to  the  overwhelming  weight  off  English  and  Amerkaii  authority. 


AFFIRMATIVE  OBUGATIONft  IN  THE  LAW  OF  TOKT.      373 

the  ultimate  vendee."*  Here  is  a  denial  of  Wharton's  idea, 
that  the  first  vendee  always  forms  a  new  responsible  agencji 
breaking  the  causal  connection*  a  recognition  of  the  prin- 
ciple that  norma]  conduct  of  a  human  being  such  as  is  to  be 
expected  to  result  from  the  actor's  wrong  is  but  an  expect- 
able agency  effectuating  tlie  natural  results  thereof.  \Vhere 
the  defendant  is  not  the  maker,  but  only  the  vendor,  there 
can  be  no  wrong  unless  in  the  sale  itself.'^  If  there  is,  as 
would  appear  to  be,  a  duty  on  a  manufacturer  for  gain  of 
goods  dangerous  for  their  normal  use,  unless  carefully  made 
''  to  exercise  their  art  rightly  as  they  should,"  and  such  goods 
are  carelessly  made,  concealment  is  not  necessary,  there  is  a 
wrong  already.  If,  then,  the  defect  created  by  the  maker's 
misconduct  is  latent,  though  unknown  to  both,  the  inter- 
mediate vendor  could  no  more  break  the  causal  connectkm 
in  the  one  case  than  the  other;  there  is  no  reason  to  expect 
that  the  vendee  will  refrain  from  selling  again  or  vaing  H  in 
any  way  tor  which  a  perfect  article  of  the  sort  may  be  safely 
used. 

As  to  one  subject  the  English  and  American  courts  are 
at  one.  One  who,  under  contract  with  another,  has  furnished 
information  is  not  responsible  to  a  third  party  who  relies 
upon  it,  even  though  it  were  known  that  the  very  object  of 
obtaining  the  information  was  to  furnish  a  basis  for  the 
very  action  which  the  third  party  has  taken  in  reliance  upon 
it  Knowledge  of  the  falsity  of  the  information  in  such  case 
is  essential  to  recovery.  Lievre  v.  Gould^^^  Bank  v.  tVard,^^ 
Gordon  v.  Livingston^^^Kahi  v.  Love^^  and  Houstman  y. 
Girard  Bank}^ 

The  analogies  of  the  law  of  deceit  and  the  high  regard 
paid  to  freedom  of  speech  in  the  absence  of  fraud  have  prob- 
ably contributed  lai^y  to  this  result  Were  the  informa- 
ticMi  gratuitously  given  and  acted  upon  with  knowledge  that 
such  was  the  case,  all  that  one  acting  upon  it  could  fairly 

*"  Longmeid  v.  HotUday,  Langndgi  t.  Livy,  Blkms  v.  MtKion.  to  la 
mch  cmse  f  raiisd  or  ooncetlment  it  encntfail. 
'"Ult.  ifoj^  t  Q.  B.  D. 491. 
"*ioo  U.  S.  IM,  though  igaintt  a  ftrong  dittcnt  of  Waiter  C  J^ 


"*iaMa  AM.a67. 

-•i7N.Y.ira 

"•SiP^asfii 
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ask  would  be  honest  bdief  on  the  part  of  the  inforaiant^^ 
But  where  the  defendant  makes  a  business  of  furnishing 
such  information  and  professes  special  skiU  therein,  it  is 
submitted  that  he  should  answer  to  all  who  may  be  expected 
to  rely  on  his  competence  for  negligence  in  his  business. 

Perhaps  it  may  be  said  that  in  such  case  no  man  has  a 
right  to  act,  without  personal  investigation,  upon  informa- 
tion not  directly  f umidied  to  him  and  paid  for  by  him.  But 
here  the  defendant  was  paid  to  furnish  him  this  very  infor- 
mation, and  the  case  would  seem  to  be  similar  to  die  case 
of  Shcppard  v.  Pipfin^^  and  accounUnts  would  be  the  last 
to  claim  that  their  reports  were  usually  so  inaccurate  that 
one  who  trusted  them  would  have  only  Ms  own  folly  to 
Uame  if  injured  thereby. 

However,  the  law  seems,  whether  because  of  the  supposed 
analogies  to  the  law  of  deceit  or  because  the  business  of 
accountants,  etc,  who  furnish  information  for  the  use  of 
the  public  generally  is  a  modem  growth,  firmly  established 
that  the  business  of  furnishing  information  stands  on  a  dif- 
ferent plane  from  all  other  businesses,  and  that  those  engag- 
ing therein  owe  no  duty  to  any  save  those  who  personally 
employ  them. 

APPENDIX. 

In  Bank  v.  IVard,  loo  U.  S.  19$,  while  tbe  precise  point  involved  wa^ 
whether,  in  the  absence  of  fraud,  an  attorney,  emplcqred  by  an  allefed 
owner  to  examme  his  title,  was  liable  to  the  purchaser  who  had  bought 
in  reliance  on  his  certificate  that  it  was  good,  the  United  States  Supreme 
Court  laid  down  in  general  terms  the  proposition  that  "where  the  wronf- 
fid  act  is  not  immediate]/  dangerous  to  the  lives  of  others  (evidcnUj 
here  the  court  has  in  mind  the  sale  of  drugs,  etc)  the  negligent  party. 
Unless  he  is  a  public  agent  in  the  performance  of  some  duty,  is  generally 
liable  only  to  the  party  with  whom  he  contracted  and  on  the  ground  that 
negligence  is  a  breach  of  the  contracL"  QiflFord,  J.  He  says,  however, 
that  cases  of  "  fraud  and  collusion  constitute  exceptions  to  that  rale** 

In  Bragdon  v.  Perkins^ampbtU  Co.,  87  Fed.  lOQb  the  Circuit  Court 
of  Appeals  of  the  Third  Grcuit  decided  that  where  a  husband  had 

^Fish  V.  JC#lly,  17  C  B.  N.  S.  194.  Here  an  attorney  gave  some 
infoimation  in  rcnrd  to  a  client's  deed  to  an  outsider  in  answer  to  a 
"casual  inquiry."  Here,  indeed,  he  was  not  paid  to  give  such  information, 
nor  did  he  know  that  the  outsider  intended  to  act  upon  it  He  certainly 
was  not  paid  to  furnish  information  for  the  outsider  to  act  upon.  This 
case  is  strikingly  simitar  to  Kaht  v.  Love,  supm> 

"•  11  Price,  411. «/«,  page  ags* 
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ordered  a  sidesaddle  of  special  design  and  of  the  best  iiaalitjr  of  1 
rial  and  workmanship  for  his  wife's  use  the  maker  vu  not  liable  for 
injuries  received  by  the  wife  through  defects  in  the  saddle  due  to  had 
workmanships  and  in  Standard  Oil  Co.  v.  hfmrray,  57  C  C  A.  I,  Judft 
Sanborn's  statement  of  the  law  was  accepted  fully  and  crude  petroleum 
was  held  not  to  be  an  inherently  imminently  dangerous  substance. 

In  Georgia  the  general  immunity  of  manufacturers  after  sale  b 
broadly  suted  in  many  cases,  though  the  precise  point  is  not  actually 
decided,  Col)b,  t.  Co.,  118  Ga.  480^  dealing  with  the  oMigatioa  of 
a  subcontractor  performing  a  oontractual  duty  assumed  I7  his  cm* 
ployer;  Blood  Balm  Co.  v.  Cooper,  announcing  the  exceptional  liabOity 
of  the  maker  of  a  patent  medicine  to  take  care  that  it  it  fit  to 
be  taken  in  such  doses  as  are  prescribed  00  the  label;  Smik  v.  Hand- 
wart  Co.,  100  Ga.  163,  deciding  a  vendor  of  cartridges  to  be  one  dealing 
in  ultra  haxardous  articles  and  liable  lor  injuries  rcoeiTed  from  ill- 
fitting  cartridges  sold  by  him,  and  IVoodward  ▼.  UiXUr,  119  Gt.  6iflL 
deciding  that  a  vendor  who  knowingly  sells  a  defective  boggy  to  a 
dty  for  the  use  of  itt  employees  is  liable  to  the  tatter  lor  iajuriet 
received  wf  tbenL 

In  Ohio,  CheadU  v.  Burdkk,  a6  Ohkn  jgj,  actually  dcddet  only 
that  a  landlord  is  not  liable  to  the  customer  of  a  tenant  lor  the  internal 
conditioo  of  the  premises,  but  in  the  case  of  BaiUf  v.  Com,  Co,,  4  Ohio 
Cr.  Cl  R.  471,  it  was  cited  as  authority  for  the  pcopositkw  that  a 
vendor  or  contractor  after  transfer  of  possession  and  control  la  only 
liable  where  there  is  concealment  of  a  known  defect  of  wori^  or 
where  the  article  is  "in  its  nature  imminently  dangerous^  and  not 
where  it  may  merely  become  so  by  the  manner  in  which  it  ia  constructed 
or  performed,**  Haynes,  J,  and  Davis  v.  Gmamieri,  4$  Ohio,  470^ 
places  the  obligation  of  makers  and  vendors  of  drugs,  etc,  upon  the 
requirements  of  public  policy  based  00  the  dangerous  nature  of  the 
article 

In  Indiana,  in  Heraog  v.  Domghtriy,  14s  Ind.  255,  it  was  held  that 
a  builder  was  not  liable  to  one  injured  upon  the  highway  by  the  £U1 
of  a  defectively  constructed  wall  accepted  by  the  owner  years  belong 
following  verbatim  Dr.  Wharton's  sutemcnt,  supra,  page  346^  as  law, 
and  m  Bimford  v.  Johnson,  82  Ind.  426^  and  Garfin  v.  Mtrsdith,  tSS 
Ind.  16,  one  selling  ammunitkm  to  children  was  held  to  be  guilty  of 
actkmable  negligence  though  not  wilful  wrong. 

In  Mitsouri,  in  the  case  of  Hsisir  v.  Kingshnd  Co.,  no  Ua  6qs>  tbe 
court  fully  adopted  the  rule  of  makersT  immunity  after  sale  and  bdd 
a  threshing-machine  not  to  be  in  its  nature  inherently  dangeroua.  In 
Lampsrt  v.  Co.,  14  Bla  App.  376^  however,  an  exception  was  rrcogniied 
based  on  Lord  Abtoger's  dictum  in  lyinterbotlom  v.  IVrigki  that  Srhera 
a  party  becomes  responsible  to  the  public  by  undertaking  a  public  duty, 
in  the  case  in  hand  a  duty  to  mainuin  die  gas  lamps  of  a  dty,  he 
is  liable  though  the  injury  may  have  arisen  from  the  negligence  of  a 
servant  or  agent* 

In  Michigan  Judge  Coole/s  opinion  in  Hseker  v.  Harvry,  49  Mich. 
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517,  it  generally  accf^cd  as  setting  tke  taw  in  favor  of  the  makci^a 
immiifiitj  after  sale,  but  the  point  was  not  actually  inTotved,  for  the 
elevator  was  still  in  the  possession  of  its  maker  when  the  injofj 
occurred  and  he  was  held  liable.  So,  too,  in  the  Wisoonshi  case  of 
2niM«  V.  EUvai&r  Co,,  90  Wis.  497*  the  elevator  was  hi  the  nakcf^t 
>possessian  and  control,  hot  he  was  held  not  Nahle  hecanse  the  pbkiliC 
was  not  npoo  the  elevator  hvt  in  a  foon  tonK  distance  off— in  a 
word,  because  he  was  outside  the  radius  of  any  probable  injuriont 
effects  of  the  defendant's  conduct,  and  so  no  duty  was  owing  to  htnk 
This  case  in  no  way  supports  Wharton's  rule,  though  often  cited  for 
that  purpose,  and  in  Bright  v.  Bmmeit,  88  Wis.  aggt  m  case  hi 
many  ways  similar  to  D/vftn  ▼.  Smith,  the  cooft  said  the  scaffoM 
builder,  a  contractor,  would  be  liable  to  a  servant  of  a  sobeootractor 
whose  duties  took  him  thereon  either  on  the  ground  of  invitation  to 
use  it  (on  defendant's  business?)  or  of  imminence  of  danger  if  care 
were  not  taken,  as  in  Devlin  t.  Smith.  Imminent  danger  here  evidently 
is  used  as  in  the  New  York  cases  in  the  sense  of  danger  inherent^ 
probable  in  the  ordinary  course  of  events— if  the  stracture  be  nicd  lor 
its  manliest  pnipoae. 

While  the  point  has  not  been  definitely  decided  in  New  Jersey,  Ihc 
tendency  of  the  courts  as  indicated  by  dicta  in  Kahi  v.  Lotft,  37  N.  J.  L^ 
8»  and  Marvin  v.  IVard,  46  N.  J.  L.  19^  is  towards  the  views  expressed 
by  Sanborn,  J.,  in  /Inarf  t.  Co. 

In  Maine  mudi  that  is  said  in  Corfrr  v.  Harden,  78  Me.  538^  kidicatet 
that  it  is  only  where  a  deadly  poison  is  mislabelled  as  a  harmlea 
drug  or  a  false  statement  is  knowingly  made  with  tnlmf  that  the 
plaintiff  shall  act  upon  it  that  the  maker  or  vendor  of  a  defective 
article  is  liable  for  injuries  sustained  by  any  other  than  the  purchaser. 

In  South  Dakota,  in  Fish  v.  Kertin-Cray  Co,,  99  N.  W.  Rep.  loga^ 
there  is  a  dictum  to  the  effect  that  after  the  defective  article  '*haa 
been  delivered  to  and  accepted  by  the  party  who  was  operating  the 
same  and  the  party  injured  was  a  third  party  having  no  comiectioa 
with  the  (maker)  and  to  whom  the  (maker)  owed  no  duty,**  he  is  not 
liable. 

In  Iowa,  in  Ives  v.  Wcldon,  114  la.  47^  it  was  held  that  under  a 
section  of  the  code  providing  that  no  gasoline  should  be  sold  unless 
so  labelled,  a  child  who  was  injured  by  the  explosion  of  gasoline 
which  she  thought  was  petroleum  and  was  using  as  fuel  could  recover 
against  the  dealer  who  sold  it  unmarked  to  her  father,  though  he 
had  left  it  within  her  reach.   C6mpare  Tovme  v.  Carter,  103  Mass.  507. 

In  Maryland,  in  the  case  of  the  State  for  use  Harttave  v.  Pos,  79 
Md.  514,  the  court,  Boyd,  J.,  after  an  exhaustive  examination  of  the 
authorities  hold  that  while  the  maker  and  vendor  of  an  article  are  under 
no  obligations  assumed  by  contract  or  imposed  by  public  policy  to  any* 
one  but  the  purchaser  unless  the  article  is  ** necessarily  dangerous* 
to  those  using  it,  one  who  knowingly  sells  a  horse  infected  with  glan* 
ders  is  liable  for  the  death  of  a  brother  of  the  purchaser  who  attended 
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the  borie.  It  it,  perhapt,  uncertain  whether  the  word  "  necessarily  daa* 
genms"  is  intended  to  inclttde  only  Judge  Sanborn's  specific  so-called 
ultra  hazardous  substances,  or  any  article  which  in  its  normal  neces- 
sary use  will  be  dangerous  unless  carefully  constructed  and  prepared. 

In  Virginia  the  court,  Buchanan,  J.,  appears  to  lean  towards  the 
New  York  view,  though  the  precise  point  was  not  involved.  He  qootet 
with  apparent  approval  the  statement  in  the  American  and  English 
Encn  page  661 :  "  Where  there  has  been  negligence  in  the  constructioa 
or  preparation  off  the  article  sold  or  supplied— that  is,  where,  under  the 
circumstances,  injuries  to  the  other  contracting  parties  or  to  third 
parties  might  reasonably  be  expected  as  a  result  of  defects  or  errors 
therein,  the  question  of  privity  of  contract  seems  wholly  insmateriaL" 

In  West  Virginia,  in  PeSers  v.  loktuan,  SO  W.  Va.  64s  while  a 
vendor  was  held  liable  for  selling  poison  as  a  harmless  medicine^  It 
was  solely  because  of  "  the  frightful  dangers  lurlcmg  in  drugs,  poiionib 
and  medicines.** 

In  Kentucky,  m  Paducah  Lumher  Co.  ▼.  Paducuk  IVcitr  Co.,  89 
Ky.  340^  the  ^aintiff  was  allowed  to  recover  because  its  property  was 
burnt  owing  to  the  Insufficient  supply  of  water  which  the  defendant 
supplied  under  itt  contract  with  the  city,  but  upon  the  ground  that 
the  contract  was  made  by  the  city  for  the  benefit  of  the  dtiacaSi 
Kentucky  having  adopted  the  principle  that  third  parties  may  sac  on 
contracts  made  for  their  benefit 

In  Rhode  Island,  m  McCofftry  ▼.  Mouberg  Co.,  23  R.  L  jfit,  Ihc 
court,  Stmess,  C.  J^  says:  "Where  the  cause  of  the  injury  b  not  hi 
its  nature  imminently  dangerous  (and  by  this  the  court  appears  to  mean 
not  a  drug,  chemical,  or  explosive),  where  it  does  not  depend  on  fraod» 
concealment,  or  implied  invitation,  and  where  the  plaintiff  is  not  in 
privity  of  contract  with  the  defendant,  an  action  of  negligence  will  not 
lie."    See  SUtttrry  v.  ColgaU,  accord.  5s  AtL  Repi  63^ 

In  California,  in  Lewis  v.  Terry,  iii  GiL  39^  Britt,  J.,  says:  "The 
&ct  that  a  folding  bed  is  not  ordinarily*  (i  #.  if  properly  made) 
"a  dangerous  instrumentality  is  of  no  moment  in  this  case.  If  mere 
non-feasance"  (nrobably  lack  of  inspection)  "or  perhaps  misfeasance " 
(carelessness  in  manufacture)  *  was  the  extent  of  the  wrong,  that  con- 
sideration would  be  important"  The  question  appears  thus  left  open 
whether  the  maker  of  a  defective  article,  dangerous  because  of  the 
defect,  though,  if  properly  made,  safe  for  its  normal  natural  nse^  is 
liable  for  the  negligent  conduct  of  his  business  causing  the  defect 

In  Texas,  in  Oil  Co.  v.  Davis,  24  Tex.  Civ.  App.  506k  it  is  held  that  a 
vendor  of  articles  inherently  dangerous  to  human  life  is  bound  to  notify 
the  purchaser  of  the  dangerous  qualities  of  the  article. 

In  Washington,  m  Weiser  v.  HoUman,  33  Wash.  87  (1903),  a  com- 
plaint alleging  that  the  defendant  had  sold  champagne  dder,  known  If 
him  to  be  so  bottled  u  to  be  explosive,  without  giving  notice  to  the 
purchaser  off  its  true  nature,  the  vendor  was  held  liable  to  a  third 
party  injured  by  its  explosion. 

Francis  H.  Bohlen. 
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As  Masked  by  Deosioks  Selected  f«om  the  Aditavcb 
Rsfons. 


ACCUMULATIONS. 

In  Codman  v.  Brigham,  72  N.  E.  1008,  the  SiqMneme  Judi- 
cial CaaxX  of  Massachusetts  holds  that  mrhere  a  win  dinded 
that  a  fund  should  be  held  and  accumulated  for 
twenty-five  years  before  it  should  be  actually 
used  for  the  relief  of  suffering,  sudi  provisioa  was  valid 
even  though  the  accumulations  might  extend  beyond  the 
times  prescribed  in  the  rule  against  perpetuities,  the  aocunro- 
lation  being  directed  in  favor  of  a  charity.  Compare  SU 
PauFs  Church  v.  Attamey^eneral,  164  Mast.  i88w 


ADJOINING  LANDOWNERS 

In  Cotton  V.  Huston,  84  S.  W.  97,  the  cattle  of  one  of  two 
adjoining  landowners  broke  throu^  the  fence  between  them 

PMMMs  and  did  damage  to  the  com  of  the  odier.  He 
catutBrtMh  thereupon  detained  the  cattle  in  order  to  secure 
reparation  for  the  injury  inflicted,  and  the  o%vner  of  the 
cattle  brought  an  action  for  such  detention.  It  is  held  tfiat 
although  the  duty  was  imposed  on  him  to  keep  the  fence  in 
repair,  so  that  the  cattle  should  not  break  through,  never- 
theless his  neighbor  had  no  right  to  retain  such  cattle  until 
he  compensated  him  for  the  damages.  The  oM  rule  about 
distraining  cattle  damage  feasant  seems  to  be  disappearing. 
Compare  (yRMey  v.  Diss,  41  Ma  Ap.  484. 

The  Supreme  Court  of  Missouri,  Division  No.  i,  holds 

in  Gcrst  v.  City  of  St.  Louis  ct  al.,  84  S.  VV.  34,  that  where 

LBttrtf        one  of  two  adjoining   landowners   intends  to 

s«pi»oft        n^ake  an  excavation  on  his  property  it  is  his 

duty  to  inform  his  neighbor  of  such  fact  and  of  the  extent 

to  which  he  proposes  to  excavate  and  to  give  him  time  to 

protect  himself  against  such  excavation,  and  failure  to  do 

J7t 
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ADJOINING  LANDOWNERS  (OMitiaiMd). 
this  will  subject  him  to  liability  for  excavation  on  his  own 
property,  resulting  in  damage  to  his  neighbor,  unless  such 
neighbor  had  knowledge  of  his  intention  and  an  actual 
opportunity  to  protect  himselt 


ALTERATIONS. 

In  Mcssi  et  at.  v.  Frechcde,  37  S.  600,  the  Supreme  Court 

of  Louisiana  decides  that  the  burden  of  proof  rests  upon  m 

Bi^M  cf      party   relying  upon  a  written  instrument  to 

^"^^  account  satisfactorily  for  any  interlineation 
which  operates  m  substantial  diange  in  the  effect  of  such 
instrument.  It  will  be  remembered  that  the  rules  in  England 
and  in  some  of  the  states  in  this  countir  have  taken  a  <&ffer- 
ent  view.    See  Stephen  on  Evidence,  Article  89. 


ASSAULT. 

In  McNeil  v.  Mullin,  79  Pac  168,  the  Supreme  Court  of 
Kansas  decides  that  if  tfie  conduct  of  the  parties  to  a  mutual 
coMMt  to     combat  constitutes  a  breach  of  the  criminal  law, 

''^'^  the  consent  of  either  one  to  participate  in  the 
melee  does  not  deprive  him  of  his  dvil  ronedy  against  the 
other,  and  each  contestant  may  recover  from  the  other  all 
damages  resulting  from  the  injuries  he  received  in  the  fight 
Compare  IVittey  v.  Carpenter,  23  AtL  63a 


BAILEES. 

The  interesting  question  arises  as  to  whether  m  storage 
company  which,  in  carrying  on  its  business,  transports  ^ 
Storast  mmi  Bcxxls  for  stora^  to  and  from  its  warehouse  and 
r^imiSj  ^  engages  m  moving  such  goods  for  its 
^"***'^  patrons  from  one  part  of  a  city  to  another  is  m 
common  carrier.  This  question  is  involved  in  the  case  of 
Jaminet  v.  American  Storage  and  Moving  Co.,  84  S.  W.  128, 
where  the  St  Louis  Court  of  Appeals,  Missouri,  holds  that 
under  the  facts  of  the  case  such  company  was  not  a  common 
carrier  but  assumed  only  the  liability  of  a  bailee  for  hire.  The 
case  is  decided  on  another  ground,  but  this  apparently  being 
as  yet  still  an  unsettled  question,  the  decision  will  no  doubt 
be  of  significance  in  the  future. 


BAinnorrcT. 

In  Bieh  V.  Ufhamesyk,  85  S  W.  451,  Oe  Cdort  of  Gvi 
Appeals  of  Texas  decides  that  a  demand  for  damages  for 
Off  fnamage  promise  ano  leuuLtiun  n  a 
provable  m  nnkniplcy  proceediing^ 
thoagh  the  dami^^  are  unHqoidalaL  Compare 
Anijr  v.  CfesiPii,  56  AtL  $37* 


BREACH  OF  M  ARRIACX  PSOMISB. 

The  Code  of  Tennessee  provides  that  a  second 
cannot  be  contracted  before  the  dissohition  of  the  firrt»  bul 

Ciflinct  «Nft  ^^^  ^  ''''^  ^''^"  ^  r^^arded  as  dissolved  for 
•  Marftas  snch  poTposc  if  cithcr  party  has  been  absent  five 
^*'"^  years  and  is  not  known  to  the  other  to  be  Hving. 
In  Johnson  v.  Iss,  85  S.  W.  79^  it  appeared  that  a  man  had 
made  a  contract  to  marry  a  married  woman  whose  hosband 
had  disappeared  less  than  five  years  after  his  disappearanee. 
It  is  held  by  the  Supreme  Court  of  the  state  that  soch  promise 
was  immoral  and  afforded  no  predicate  for  damages  for  a 
breach,  though  it  was  understood  that  the  marriage  should 
not  take  place  until  the  five  years  elapsed  or  a  divoroe  shooM 
be  obuined  by  the 


CARRIERS. 

The  questions  which  arise  as  to  the  liability  of  a.carricr  to 
a  passenger  for  goods  of  the  passenger  of  whidi  he  retains 
PAMMKtrg'     partial  or  exclusive  possession  are  involved  in 

eiiMU  much  difficulty  and  the  cases  can  by  no  means 
be  regarded  as  establishing  a  satisfactory  and  well-settled 
rule.  A  new  decision  upon  this  point  occurs  in  Hart  v. 
North  German  Uoyd  S.  S.  Co.,  92  N.  Y.  Supp.  338,  where 
the  property  in  question  was  taken  from  the  cabin  of  a  pas- 
senger. The  property  consisted  of  shirt  studs,  and  they  had 
been  left  in  the  shirt,  which  had  been  hung  in  his  cabin*  The 
New  York  Supreme  Court,  Appellate  Term,  deckles  that 
the  carrier's  liability  was  that  of  an  insurer  in  the  absence  of 
negligence  on  the  part  of  the  passenger.  One  judge»  how- 
ever, dissents.  Sec  also  Adams  v.  N.  /.  Steamboat  Co.,  151 
NY.  i63,34L.R.A.682. 
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The  recent  decf6ion  of  the  Pennsylvania  Supreme  Coart 
in  Hughes  v.  Pennsylvania  R.  R.  Co.,  202  Pa.  222^  in  which 
UiiuutiM  cf  the  court  held  that,  thoi^  the  Pennsylvania 
^^'^"^  rule  is  well  settled  that  a  carrier  may  not  limit 
his  liability  for  negligence,  this  rule  will  not  be  applied 
where  the  contract  of  carriage  is  made  and  the  negligent  act 
occurs  in  some  jurisdiction  whose  laws  permit  such  limita- 
tion, is  already  bearing  fruit.  Thus  in  Cappel  v.  Weir,  93 
N.  Y.  Supp.  365,  it  appeared  that  an  express  company  made 
a  contract  in  Pennsylvania  to  carr^  a  certain  package  to  New 
York,  but  failed  after  its  arrival  in  New  York  to  deliver  it 
to  the  consignee.  The  New  York  Supreme  Court,  Appd- 
late  Term,  decides  that,  in  view  of  the  decision  in  Penr»^ 
vania  referred  to,  a  clause  in  the  contract  limiting  the  liability 
to  fifty  dollars,  being  valid  in  New  York,  would  be  there 
•enforced  where  the  breach  of  the  contract  occurred  in  a 
jurisdiction  permitting  the  limitation. 


It  is  decided  by  the  Court  of  Appeals  of  Kentucky  in 

Hancock  v.  Louisville  and  N.  R.  Co.,  85  S.  W.  210,  that  a 

i^,PP,,        passenger  purchasing  a  ticket  for  transporution 

TwSjS       to  a  station  on  the  carrier's  line  contracts  to  take 

his  passage  on  a  train  scheduled  to  stop  at  that 

pcrint,  and  he  cannot,  on  boarding  a  train  not  scheduled  to  stop 

there,  compel  the  conductor  to  accept  the  ticket,  or  recover 

damages  for  being  ejected  from  the  train.    Compare  Flood 

V.  C.  and  O.  Ry.  Co.,  80  S.  W.  184. 


CONFUCT  OP  LAWS. 

In  HoTvard  v.  Western  Union  TH.  Co.,  84  S.  W.  764,  it  b 
decided  by  the  Court  of  Appeals  of  Kentudcy  that  where  a 
Dtuvtry  cf  contract  for  the  transmission  and  delivery  of  a 
T«togruu  telegram  was  made  in  West  Virginia,  but  was  to 
be  consummated  by  delivery  in  Kentucky,  and  the  negli- 
gence complained  of  consisted  of  delay  in  delivery  occurring 
mainly  in  Kentucky,  the  contract  was  governed  by  the  laws 
of  that  state.    One  judge  dissents. 


jSSi'  noeum  w  tbm  haw;. 

CONSTITUTIONAL  CAW: 

In  Ames  V.  Kirby,  59  AtC  558,  die  Supicine  Gburt  of  New 
Jersey  decides  that  a  statute  prohibitii^  the  keepini^  of  a 
iMiffsM(  place  within  the  state  to  which  persont  nririil 
cmMMiM  resort  for  pool-selliny  or  book-maldiq^  or  Ibf 
betting  upon  the  event  of  any  hme^race^  either  within  or 
without  the  state»  or  for  ganUiny  in.  an;  foan»  or  aiding^ 
abetting,  or  assisting  therein,  is  violated  by  thelceqiw.of  a 
resort  for  gamblers  whose  wagers  are  made  Ky  meant  of  tele-^ 
graphic  ccnununication  with  persona  outside  of  the  state»  and 
though  this  is  so,  the  statute  is  not  in  conflict  witfi  the  in- 
terstate commerce  cbuse  of  the  Federal  Gmstttntiont  though 
the  section  incidentally  operates  to  prevent  interstate  wagen 
by  telegraph.  Compare  Western  Union  TeL  Co.  v.  PendU^ 
ton,  122  U.  S.  347. 

In  Sacemore  v.  State,  49  S.  E.  69^,  the  Supreme  Court  of 
Georgia  decides  that  under  the  p^ice  power  htwa  may  be 
PMiM  passed  for  regulating  common  occupations 
^^"'^  which,  from  their  nature,  afford  peculiar  oppor- 
tunity  for  imposition  and  fraud.  Applying  mis  pi{ncip1e»  it 
is  decided  that  because  of  its  value,  the  ease  with  which  it 
is  taken  from  the  field,  and  the  difficulty  of  detecting  the 
thief,  the  state  may  regulate  the  sale  of  seed  cotton,  ami  fix 
a  punishment  upon  the  person  who  buys  in  violation  of  the 
terms  of  the  statute.  Compare  Turner  v.  Marylmd,  107 
U.S.  41. 

In  United  States  Exp.  Co.  v.  State,  73  N.  E.  loi,  the 
Supreme  Court  of  Indiana  decides  that  a  statute  of  the  state 
Dm  praetM     requiring  express  companies  to  deliver  parcds  to 

^  ^^  the  consignee  in  cities  having  a  q>ecificd  popuia- 
tion  is  not  a  deprivation  of  liberty  or  property  without  due 
process  of  law  within  the  inhibition  of  tiie  Fourteenth 
Amendment  to  the  Constitution. 


CORPORATlONa 
The  Court  of  Errors  and  Appeals  of  New  Jenqr  £*- 

cusses  with  great  thoroughness  and  in  a  very  satisCactocy 
v«tiiiK  manner  the  questions  connected  widi  voting 
'^^^        trusts  ra  the  case  of  Warren  v.  Pirn,  59  Ati. 

773.    It  is  there  held  that  an  irrevocable  ''voting  trui^"  or 

any  other  irrevocable  grant,  uneoi^fed  with  an  interest  itt 
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the  Stock  to  be  voted  upon,  assuming  to  confer  upon  the 
donee  the  power  to  vote  at  stockhdders*  meetings  for  the 
choice  of  directors,  is  contrary  to  the  letter  and  also  to  the 
spirit  and  policy  of  the  general  corporation  act  of  New  Jer* 
sey  (P.  L.  1896,  page  277).  One  of  the  judges  in  render* 
ing  his  opinion  declares  that  in  New  Jersey  tfie  validity  of 
a  voting  trust  depends  upon  two  consideratsons,  first,  that 
the  holders  of  all  the  shares  of  th^  corporation  shall  have  an 
equal  privilege  (after  fair  information)  of  availing  them- 
selves of  the  trust  agreement;  and,  second,  that  the  object 
and  aim  of  the  trust  shall  be  the  equal  benefit  of  all  die 
shares.  There  is  a  dissenting  opinion  and  the  whole  case 
is  well  worthj^  of  study.  On  the  question  of  whether  the 
voting  trust  litigated  was  contrary  to  public  policy  the  court 
divides  almost  evenly,  seven  judges  against  six  holding  H 
contrary  to  public  poli^. 


CRIMINAL  LAW. 

The  constitutional  law  of  Missouri  provides  that  if  any 
person  shall,  under  or  by  promise  of  marriage,  seduce  an 
MMtfoat  unmarried  female  of  good  repute,  under  twenty- 
MtaoHty  Q„g  years  of  age,  he  shall  be  deemed  guilty  of  a 
felony.  In  applying  this  statute  the  Supreme  Crart  of  the 
Sute  holds  in  State  v.  Brock,  85  S.  W.  595,  that,  in  a  prose- 
cution under  such  section,  it  was  no  defence  that  defendant 
at  the  time  he  made  the  promise  to  marry  was  under  twenty- 
one  years  of  age,  and  therefore  could  not  have  made  a  prom- 
ise of  marriage  enforceable  against  htm. 


DEAD  BODIE& 

In  Koerber  v.  Paid,  102  N.  W.  40^  the  Supreme  Court 
of  Wisconsin  decides  that  where  there  is  no  surviving  spouse 
MatiiatiMit  a  son  is  the  lawful  custodian  of  the  hSiy  of  a 
wto  Mair  sm  dcccascd  parent  for  preservation  and  bunal  and 
IS  entitled  to  an  action  for  an  unlawful  mutilation  of  the 
body.  In  such  action  dama|;es  are  allowed  for  the  sense  of 
outraged  and  mental  suffenng  resulting  directly  from  the 
wilful  mutilation  of  the  body  of  plainti^s  deceased  mother. 
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DEEDS. 

In  Sanford  v.  Reed,  85  S.  W.  213,  it  appeared  that  m 
woman  conveyed  land  in  order  to  get  it  out  of  her  hands  in 
CMMitotiMi    case  recovery  should  be  had  on  a  bond  on  which 

^^■^  she  was  surety.  It  is  hdd  by  the  Court  of 
Appeals  of  Kentucky  that  notwithstanding  this  fact  she  is 
entitled  to  have  the  deed  cancelled  where  tl^  grantees*  attor* 
ney  took  advantage  of  her  weakness  to  induce  her  to  make 
the  conveyance  without  consideration  by  frightening  her  as 
to  her  liability  on  the  bond,  and  promising  to  reconvey  when 
the  matter  of  the  bond  was  out  of  the  road.  Cbmpare 
Anderson's  Adm'r  v.  Merideth,  82  Ky,  571. 


The  Court  of  Civil  Appeals  of  Texas  decides  in  Medearis 

v.  Grathicrry,  84  S.  W.  1070,  that  where  parents  executed  a 

vaudityt       deed  in  consequence  of  threats  of  the  grantee  to 

'^'^        prosecute  their  son,  a  criminal,  such  deed  may  be 

avoided  on  the  ground  of  duress.    See  xo  Am.  and  &ig. 

Ency.  Law  (2d  ed.),  330,  and  cases  there  cited. 


EVIDENCE. 

The  Court  of  Appeals  of  Kentucky  in  Louisville  and 
N.  R.  Co.  v.  Smith,  84  S.  W.  755,  lays  down  the  general 
sutooMiito  ^^  ^^^^  where  the  physical  or  mental  suffering 
aJ  cemutiMi  ^'  ^  pcrson  resulting  from  an  injury  is  the  proper 
subject  of  inquiry  the  usual  expression  of  su^ 
suffering  manifested  or  made  at  the  time  may  be  admitted  as 
original  evidence.    Compare  Bacon  v.  Charlton,  7  Cush.  586. 

There  is  also  an  interesting  decision  as  to  elements  of 
damage,  the  court  deciding  that  it  is  inadmissible  to  prove 
a  dream  which  is  alleged  to  have  caused  the  injured  person 
pain  and  suffering  even  though  the  dream  seems  without 
question  to  have  been  the  result  of  the  injury  and  to  have 
caused  the  injured  person  distress  naturally  resulting  from 
a  disagreeable  dream.  This  decision  no  doubt  will  commoid 
itself,  but  it  is  interesting  as  dealing  with  a  matter  seldom 
appearing,  in  legal  decisions. 
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HIGHWAYS. 

In  Cumberland  Telephone  and  Telegraph  Co.  v.  Avriti, 
85  S.  W.  204,  the  Court  of  Appeals  of  Kentucky  decides  that 
j^^^^j^^^  the  building  of  a  telephone  line  on  a  public  high- 
way imposes  no  additional  servitude  This  is 
an  extension  of  the  Kentucky  doctrine  that  a  steam  railroad 
or  an  electric  railway  built  on  a  highway  does  not  constitute 
additional  servitude.      ____^ 

INTERSTATE  COMMERCE. 

In  Southern  Ry.  Co.  v.  Greenboro  Ice  and  Coat  Co.,  134 
Fed.  82,  the  United  States  Circuit  Court  (E.  D.  North  Caro- 

suto  lina)  decides  that  an  order  of  a  state  corporation 
cmmimIm  commission  directing  a  railroad  company  to 
place  caits  on  a  certain  track  for  unloading,  as  requested  hy 
the  consignee,  is  without  jurisdiction  and  void  when  it 
affects  cars  loaded  with  coal  shipped  from  one  state  into 
another.  These  it  is  held  remain  subjects  of  interstate 
commerce  for  the  purposes  of  the  case  until  delivered  to  the 
consignee^  and  consequently  cannot  be  brought  within  an 
order  such  as  was  promulgated  here. 

It  is  also  held  in  the  same  case  that  a  suit  against  such 
state  corporation  commission  to  enjoin  the  enforcement  of 
such  order  is  not  a  suit  against  the  state,  and  is  within  the 
jurisdiction  of  a  Federal  court  On  this  point  see  note  to 
Tindall  v.  Wesley,  13  C.  C  A.  165. 

LARCENY.  " 

The  Supreme  Court  of  Nebraska  decides  in  Junod  ▼. 
State,  IQ2  N.  W.  462,  that  wire  fastened  to  posts  for  the 

wiMt  purpose  of  fencing  a  part  of  the  public  domain, 
^•••***^  for  temporary  use  as  a  summer  pasture  for  live 
stock,  is  personal  property ;  and  one  who  cuts  or  tears  it  from 
the  posts  and  carries  it  away  with  larcenous  intent,  without 
the  consent  of  the  owner,  may  be  convkrted  of  larceny.  Gem- 
pare  Jackson  v.  State,  11  Ohio  State,  104. 

UFE  INSURANCE.  "^ 

In  Supreme  Lodge  K.  P.  v.  Bradley,  83  S.  W.  1055,  *« 
Supreme  Court  of  Arkansas  deals  with  the  provision  found 
in  most  life  insurance  policies   excepting  tfie 
ySSSim^^     death  in  consequence  of  the  violatkm  of  any 
^^       criminal  law,  and  it  is  held  with  two  judges  dis- 
senting that  a  death  received  while  retreating 
from  a  personal  difliculty,  not  for  the  purpose  of  gsuning 
vantage  ground  to  renew  tfie  strife,  even  though  the  encounter 
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is  begun  by  an  assauh  by  the  deceased  on  his  slayer  with  a 
weapon  oapaUe  of  inflicting  great  bodily  hann  or  death 
according  to  its  use,  but  for  the  purpose  of  protecting  himsd^ 
is  not  a  death  within  the  meaning  of  sudi  dause  exempting 
the  company  from  liabilihr  for  a  death  in  the  way  aforenid. 
Compare  Bloom  v.  Franklin  Life  Ins.  Co.,  97  Ind.  4;^ 


LOTTERY. 

The  Supreme  Court  of  Georgia  decides  in  De  Ftorm  v. 
State,  49  S.  E.  699,  that  a  ''suit  dub/'  whose  members  pay 
wh«t  Cm*     to  a  xsdlor  (xie  dollar  per  week,  and  whid  hdds 

'^"■•^  weekly  drawings,  as  a  result  of  which  the  mem- 
ber holding  the  lucky  number  rccdves  from  the  tailor  a  suit 
of  dothes,  and  then  ceases  to  be  a  member  of  the  dub^  is  a 
scheme  in  the  nature  of  a  lotteiy.  This  is  so  althou^  an 
unlud^  member  who  continues  to  pay  his  one  dollar  weddy 
for  thirty  weeks  is  entitled  to  a  thirty-4ollar  suit  of  clothes 
regardless  of  the  result  of  the  drawings.  Compare  Jf^y^r  v. 
State,  iiaGa.2a 


marriacb: 

In  Boeks  v.  Hanger,  59  Atl.  ^04,  the  Court  of  Chancery  of 
New  Jersey  deddes  that  the  jurisdiction  of  the  Court  of 
j^iBiiwit  Chancery  to  decree  the  annulment  of  a  marriage 
on  the  ground  of  fraud  is  confined  to  cases  of 
fraud  which  affect  the  essentials  of  marriage,  and  will  not  be 
exerdsed  if  a  decree  of  annulment  will  violate  public  poliqr. 
Applying  this  prindple,  it  is  hdd  that  where  a  man  induced 
a  woman  to  believe  that  he  was  not  a  divorced  person,  though 
in  fact  he  was,  the  misrepresentation  did  not  affect  me 
essentials  of  marriage  and  did  not  constitute  ground  for  its 
annulment,  although  the  woman  was  a  member  of  a  diurd^ 
one  of  the  tenets  of  which  is  that  marriage  cannot  be  dis- 
solved except  by  the  death  of  one  of  the  contracting  parties^ 
and  that  a  marriage  with  a  diverted  person,  the  omer  party 
to  the  divorce  bdng  still  living;  is  invalid,  and  cohabitation 
therein  is  sin.  Such  marriage  is  not,  however,  in  violatk» 
of  the  law  of  the  land  and  will  be  uphdd. 
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MORTGAGES. 

In  Gibson  v.  Thomas,  73  N.  E.  484,  it  appeared  that  an 
owner  of  a  fann  subject  to  a  mortgage  conveyed  a  right  of 
PrtoritiM  ^^*y  through  the  farm  to  a  railroad  company, 
which  entered  under  the  deed  and  operated  a 
railroad  thereon.  The  owner  of  the  mortgage,  hdding  bt 
assignment  from  the  mortgagee,  which  had  been  recorded* 
executed  a  release  to  the  mortgagor  of  the  land  conveyed 
to  the  railroad,  which  release  was  given  to  the  railroad  com- 
pany, but  was  not  recorded.  Under  these  facts  the  Court  of 
Appeals  of  New  York  decides  that  a  subsequent  purchaser 
of  the  mortgage,  with  no  knowledge  of  the  existence  of  the 
release,  and  not  knowing  that  the  railroad  ran  throu^  the 
farm,  was  protected  under  the  recording  act  in  his  ben  on 
the  entire  premises.    Three  judges,  however,  dissent 


PARENT  AND  CHILD. 

In  Roller  v.  Roller,  79  Pac  788,  the  Supreme  Court  of 
Washington  holds  that  a  child  cannot  in  a  civil  action  recover 
Ova  uaM-  ag^nst  a  parent  for  a  tort  done  by  the  parent 
ity^tFgyt  to  the  child,  though  the  offence  is  rape  and  the 
offending  parent  has  been  criminally  convicted 
therefor.  In  answei  to  the  argument  that  under  the  circum- 
stances the  reason  of  the  rule  fails  in  view  of  the  fact  that  the 
harmony  of  the  domestic  relations  has  already  been  so  sen- 
ously  broken  as  not  to  be  much  further  impaired  by  such  suit, 
the  court  replies  that  there  could  then  be  no  practical  line  of 
demarcation  drawn  and  the  interests  of  other  minor  children 
might  suffer.  See  also  Hewlett  v.  George,  68  Miss.  703. 
13  L.  R.  A.  682. 

The  question  as  to  the  effect  of  a  contract  entered  into  by 
a  parent  with  regard  to  the  custody  of  his  child  upon  his 
c^g^^  legal  right  to  such  custody  is  one  upon  which 
there  seems  to  be  some  uncertainty.  This  ques- 
tion is  presented  to  the  Supreme  Court  of  Washington  in 
Carey  v.  Hertel,  79  Pac  482,  where  it  is  held  that  though 
a  father,  upon  the  death  of  his  wife,  placed  his  infant  daugh- 
ter in  the  care  of  the  parents  of  the  child's  mother,  under  an 
agreement  to  pay  them  for  their  services,  agreeing  to  allow 
her  to  live  with  them  until  she  was  six  years  of  age,  he  may 
nevertheless  recover  the  care  and  custody  of  his  daughter 
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PARENT  AND  CmLD  (OMiiMed). 

(before  the  child  has  arrived  at  the  age  of  six  yean)  where 
he  is  a  proper  person  to  be  intmsted  with  sndi  custody.  In 
this  case  she  was  bat  three  years  of  age  when  she  was 
awarded  to  the  custody  of  her  father.  Compare  Lavett  v. 
House  of  the  Good  Shepherd,  9  Wash.  419. 


PLEADWa 

In  an  action  for  damages  against  a  raihray  company  bj 
reason  of  the  ejection  from  one  of  its  trains  of  a  pemn 
—  ^  claimii^  the  rights  of  a  passenger,  the  petition 
ij»  appeared  to  be  framed  on  the  theory  that  a  rigiit 
of  recovery  rested  in  tort  for  the  wroQgful  act  of 
the  conductor  in  expelling  plaintiff  from  the  traiiu  The  pcti- 
tion»  however,  contained  all^[atioos  of  fact  sufiident  to  show 
that  the  railway  company  vidated  its  contract  of  carriage 
entered  into  widi  the  plaintiff,  which  averments  the  evidam 
tended  to  sustain.  The  railway  company  did  not  demur  to 
the  petition  for  misjoinder  of  causes  of  action,  nor  move  to 
strike  from  it  irrelevant  and  redundant  matter,  but  answered. 
Under  these  facts  the  Supreme  Court  of  Kansas  decides  in 
Chase  v.  Atchison,  T.  wtd  5.  F.  Ry.  Co,,  79  Pac  153,  that  it 
was  error  to  sustain  a  demurrer  to  plaintifTs  evidence.  This 
interesting  decision  is  particularly  worthy  of  study  in  con- 
nection  with  the  carefully  considered  cases  of  Supervisors  of 
Kewaunee  Co.  v.  Decker,  30  Wis.  624, 34  Wis.  378. 


PRACTICE. 

In  Plattner  Implement  Co.  v.  IntemoHonal  Harvester  Co. 
of  America,  133  Fed.  376,  the  United  States  Grcuit  Court 
Decisioiift  of  of  Appeals,  Eighth  Circuit,  decides  that  the  vari- 
PMtni  j«4gM  ^y^  judges  who  sit  in  the  same  court  should  not 
attempt  to  overrule  the  decisions  of  one  another,  especially 
upon  questions  involving  rules  of  property  and  practice, 
except  for  the  most  cogent  reasons. 
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RAILROADS. 

Diflkult  questions  arise  in  connection  with  the  right  of  a 
conductor  to  insist  on  compliance  by  a  passenger  with  the 
cowpiunw  terms  of  his  ticket,  where  such  compliance  hat 
^jHk  Tmu  been  rendered  impossible  or  represented  as 
immaterial  by  some  other  employee  of  the  carrier* 
New  decisions  are  always  occurring.  Two  recent  ones  appear, 
one  in  Ft.  Worth  and  /?.  G.  Ry.  Co.  y.  Jones,  85  S.  W.  37, 
and  the  other  in  Texas  and  P.  Ry.  Co.  v.  Smith,  84  S.  W. 
852,  both  by  the  Court  of  Civil  Appeals  of  Texas.  In  the 
former  of  these  cases  it  is  decided  that  where  a  round  trip 
ticket  required  that  it  should  be  stamped  at  the  point  ci 
destination  in  order  to  entitle  the  passenger  to  his  return 
trip,  it  must  nevertheless  be  accept^  by  a  conductor  if  the 
agent  of  the  company  at  the  point  of  destination  refuses  to 
stamp  and  sign  the  ticket  according  to  its  provisions.  .  One 
judge  dissents.  In  the  latter  case  the  court  holds  tfiat 
though  a  railroad  ticlwt  agent  assures  a  passenger  who  had 
lost  her  ticket  that  the  conductor  would  make  it  all  right 
and  she  could  travel  without  it,  the  conductor  was  neverUic^ 
less  justified  in  ejecting  her  when  she  failed  to  produce  either 
her  ticket  or  her  fare  for  her  transportation.  These  appar- 
ently different  results  are  reached,  it  seems,  on  the  ground 
that  in  the  former  case  the  act  of  tfie  ticket  agent  in  refusing 
to  sign  and  stamp  the  ticket  was  within  the  scope  of  his 
authority  while  the  act  of  the  agent  in  the  latter  case  was  not 


RULE  IN  SHELLEY'S  CASE. 

With  two  judges  dissenting  the  Supreme  Court  of  Iowa 
decides  in  Doyle  v.  Andis,  102  N.  W.  177,  that  the  rule  in 

1^^  Shelley's  case  is  a  part  <A  tiie  common  law  of 
Iowa.  The  opinion  of  the  court  is  a  most  excd- 
lent  and  elaborate  discussion  of  the  rule  both  from  the  his- 
torical standpoint  and  from  the  standpoint  of  public  policy. 
The  criticism  made  by  the  dissenting  judge  of  the  nde  and 
of  the  majority  opinion  is  very  keen  and  induve^  and  the 
whole  deci«on  is  well  worthy  of  study  and  will  undoubtedly 
prove  a  leading  case  upon  this  branch  of  the  law. 
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SEDCXinOll. 

Cases  in  whidi  some  recogiutioii  is  giyen  todies 
of  the  hypnotic  power  are  comparativdjr  infrequent,  juid  ait 
Ariiaswx  of  consequent  interest  and  iinportanoe;  In  a 
^'^'^'^  recent  decision  fay  the  Supieme  Court  of  lowSy 
Staie  ▼.  DoHcvim,  102  N.  W.  791,  the  possible  exercise  of 
diis  power  in  aooomplishiiig  the  seduction  of  a  woman  is 
reougnized,  the  court  holding  that  evidence  lending  to  sboir 
a  continuation  of  flattery,  love-making,  and  hypnotism  in 
order  to  gain  possession  of  the  person  of  the  prosecntrij 
was  a  sufficient  predicate  for  a  prosecution  for  seduction. 
See  note  to  People  v.  Ebanks,  40  L.  R.  A.  269^ 

It  is  further  dedded  that  the  fact  that  the  defendant  in 
the  prosecution  was  married  at  the  time  of  the  aU^;ed  arti- 
fices constitutes  no  defe 


WILLS 

InMerriav.  Webster,  73  N.  E.  672,  the  contest  arose  over 
a  will  which  devised  all  of  the  testatrix's  property  to  her 
CMMtracUMt   husband  in  fee  and  then  {Htmded  in  the  follow- 

''**^  ing  clause:  '^  It  is  my  will,  in  consideration  of 
the  fact  that  I  have  heirs  who  are  worthy,  that  my  said  hus- 
band shall  leave  by  his  will  after  my  decease  ...  die 
property,  of  whatever  kind,  to  my  heirs."  The  St^reme 
.  Court  of  Massachusetts,  construing  this  language,  holds  that 
it  does  not  create  a  trust  in  the  husband  for  the  benefit  of 
the  testatrix's  heirs,  but  is  repugnant  to  the  former  grant 
of  the  fee  to  the  husband,  and  his  interest  cannot,  therefore; 
be  cut  down  to  a  life  estate.  Compare  Bassett  v.  Nickersan, 
184  Mass.  169. 

WITNESSES. 

A  very  interesting  decision,  and  one:  which  may  prove  an 
important  precedent,  appears  in  Freasier  v.  State,  84  S.  W. 
ciiiiiMicy  36a  The  constitution  of  Texas  provides  tfut 
•f  cMiiia  j[]|  oaths  shall  be  taken  subject  to  iSttt  pains  and 
penalties  of  perjury.  A  section  of  the  penal  code  provides 
that  no  person  shdl  be  convicted  of  an  oflFence  committed 
before  he  was  nine  years  old.  It  is  hdd  that  under  these 
two  provisions  a  child  under  the  age  of  nine  years  cannot  be 
a  witness.  One  judge  dissents,  and  the  situation  is  rq;aurded 
fay  the  judges  who  rendered  judgment  so  seriotts  that  tiicy 
suggest  to  the  legislating  the  need  of  remedial  Iq;islation. 
Omf^TtKenneyy.  State,  79  S.  W.  877, 65  L.  R.  A.  316. 
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AsSAtTLT— -POINTIKG    AN    UNLOADED    GuN.— Although    RS* 

saults  are  of  commoo  occurrence,  it  is  doubtful  whether  tm 
other  offence  known  to  the  law  has  been  more  fruitful  of  de^ 
nitions.  The  one  generally  accepted  is  that  of  Hawkins,  ^  An 
attempt  or  offer,  with  force  and  Yiolence,  to  do  a  corporeal  hurl 
to  another."  i  Hawkins,  P.  C  ixa  According  to  another, 
which  is  often  dted,  it  is  any  act  accompanied  with  such  drcum- 
stances  as  denote  at  the  time  an  intentkxi,  coupled  with  a  present 
ability,  of  using  actual  violence  against  the  person  of  another, 
I  East,  P.  C  406 ;  Russell,  Cr.,  gSi  ed.  zozp.  Bishop  defines  it 
as  an  unlawful  i^vsical  force,  partljr  or  rally  put  m  motion, 
creating  a  reasonable  apprehension  of  immediate  physical  injury 
to  a  human  being.  2  Bishop,  Cr.  Law,  Sec  2x.  Wharton's 
definition  is  in  terms  similar.  The  attempt  need  be  only  appar* 
ent  I  Wharton,  Sec  603.  This  modifies  considerably  the  defi- 
nition of  Hawkins.  It  leaves  out  of  the  question  the  ability  or 
the  inal?ility  to  conunit  a  battery  and  makes  the  offence  depend 
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on  the  outward  demonstration,  and  its  effect  i^on  Ae  penon 
against  whom  it  u  directed.  According  to  tins  view  if  A  poims 
at  B  an  unloaded  gun,  which  B  bdieves  to  be  loaded  and  is 
thereby  put  in  fear,  A  is  guiky  of  an  assanlL 

From  these  few  of  the  many  definitions  of  assault  k  will  be 
seen  that  so  far  as  the  text-writers  are  concerned  the  question 
may  be  answered  either  way  according  to  the  selection  made. 
The  same  is  true  of  the  cases. 

The  En^sh  authorities  are  not  uniform.  In  1840^  dnrinr  a 
trial  at  If  lit  prius  before  Baron  P^rlce,  a  case  was  dtcd  in  vAuA 
Mr.  Justice  Erskine  laid  down  the  hw  that  pointing  a  pirtol  at 
another  would  not  amount  to'an  assault  unless  the  pislol  were 
loaded.  9  C  and  P.  492.  Baron  Parke,  however,  thooglit  o^er- 
wise.  **  My  idea  is,"  he  said,  "  that  it  is  an  assault'  to  present  a 
pistol  at  all,  whether  it  is  loaded  or  not.  If  you  threw  the  pow» 
der  out  of  the  pan  or  took  the  percussion  cap  off  and  said  to  the 
party,  '  This  is  an  empty  pistol,'  that  would  be  no  assault,  for 
tfiere  the  partv  must  see  that  it  was  not  possiUe  for  him  to  be 
injured,  but  it  a  person  presents  a  pistol  wMch  has  the  anieaf^ 
ance  of  beine  loaded  and  puts  the  party  into  fear  and  aknn, 
that  is  what  it  is  the  object  of  the  law  to  Drevent.**  R.  v.  St 
George^  9  C.  and  P.  491.  The  remark  of  the  learned  Batoo. 
however,  is  but  dictum.  The  jury  found  that  the  pistol  was 
loaded  and  that  the  prisoner  presented  it  with  intent  to  dis- 
charge it.  In  1843  a  doubt  was  expressed  upon  the  question  by 
Baron  Rolfe.  R.  v.  Baker,  47  Eng.  C  L.  R.  253.  The  follow^ 
ing  year  Tindal  held  that  it  is  an  assault  only  when  the  pistol  is 
loaded.    R.  v.  James,  x  C  and  K.  53a 

In  this  countrv  the  question  seems  to  be  as  much  a  matter  of 
geop;raphy  as  of  principle.  In  the  South  and  West  the  pre- 
vaihng  view  accords  with  the  recent  decision  of  the  Supreme 
Court  of  California  in  People  v.  Syha,  76  Pac  814  (1904)* 
that  pointing  an  unloaded  gun  at  another,  accompanied  by  a 
threat  to  discharge  it,  does  not  cc*  stitute  an  assault.  In  oUier 
words,  there  can  be  no  assault  without  a  present  intention  and  a 
present  ability.  The  leading  case  in  support  of  this  view  b 
Chapman  v.  Siaie,  78  Ala.  463  (1884).  ft  proceeds  upon  the 
theory  that  an  act  does  not  become  a  criminal  assault  bttaose  it 
puts  another  in  fear  or  tends  to  cause  a  breach  of  the  peace. 
The  view  to  the  contraiY  is  well  stated  by  Wells  in  Com,  v. 
White,  1 10  Mass.  407  ( 1882) :  "  It  is  not  the  secret  intention  of 
the  assaulting  party  nor  the  ondisclosed  fact  of  his  ability  or 
inability  to  commit  the  battery  that  is  material;  but  what  his 
conduct  and  the  attending  circumstances  denote  at  the  time  to 
the  party  assaulted.  If  to  him  they  indicate  an  attack,  he  Is 
justified  in  resorting  to  defensive  action,  and  the  same  rule 
applies  to  the  proof  Necessary  to  sustain  a  criminal  complaint 
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for  an  assank.  It  is  the  outward  dcmonttratioii  that  conftitiitct 
the  mischief  which  is  panished  as  a  breach  of  the  peace."  It 
will  be  noticed  that  this  accords  with  the  definitions  of  Bishop 
and  of  Wharton.  It  seems  to  ignore  the  question  of  criminal 
intent,  and  makes  the  putting  in  tear,  and  the  tendency  to  cause 
a  breach  of  the  peace,  the  gist  of  the  offence.  This  view  will 
be  examined  at  some  length. 

The  tendency  of  the  act  to  cause  a  breach  of  the  peace  cannot 
be  the  true  test,  for  abusive  language  will  do  that  In  fact,  it 
has  a  greater  tendency,  for  in  the  case  of  an  unloaded  gun  there 
is  often  a  restraining  influence  which  words  do  not  have  Yet 
it  is  wen  settled  that  no  words,  however  opprobrious,  can 
amount  to  an  assault  -'i  Hawkins,  P.  C  lia 

That  the  fear  in  which  the  oerson  is  put,  at  whom  the  gun  is 
pointed,  is  ground  for  a  dvil  action  is  admitted  by  those  who 
deny  tint  the  act  amounts  to  a  criminal  assault  Chapman  v. 
State  su^a.  This  raises  the  question  whether  there  is  any  dif- 
ference between  the  criminal  uid  the  tort  assault  That  a  per* 
son  may  be  subjected  to  both  actkms  for  the  same  offence  is 
wen  recognixed*  An  eminent  American  Judge  once  said  that  m 
party  is  uways  answerable  to  the  public  mr  indictment  when  he 
IS  to  the  private  person  by  actkm:  Ruflui,  C  J^  m  State  v. 
Gibson,  to  Ired.  215.  The  statement,  however,  is  too  sweeping. 
It  is  generally  admitted  that  the  difference  lies  in  the  intent 
2  Bishop,  Cr.  Law,  Sec.  60  (j).  The  tort  assauk  does  not 
require  the  same  dtgrtt  ol  mental  ndscMef  whidi  is  necessary 
to  support  the  indi^ment  It  rests  upon  the  infringement  <» 
the  right  whidi  every  one  has  ^  to  live  in  society  without  beinff 
put  in  fear  of  personal  harm."  Beaeh  v.  Hancock,  37  N.  Hi 
323 ;  PoUock,  Torts,  247;  Cootey,  Torts,  i6i.  In  the  early  taw 
the  distinction  was  more  marked.  The  actkxi  of  trespass  vi  ei 
armis  tay  for  a  breach  of  absolute  rights.  Accordmg  to  tUa 
conception  the  defendant  acted  at  his  peril.  If  he  hivaded  the 
sanctity  of  the  ptaintiff's  person  he  was  liable  although  the  act 
was  done  without  design  or  intention.  It  naturaUy  foHowed 
that  if  the  plaintiff  was  not  aware  of  the  harm  whidi  threat- 
ened him  he  had  no  action  of  tort  no  matter  how  evil  may  have 
been  the  intenttons  of  the  defendant  The  object  of  the  dvil 
action  is  to  compensate  the  injured  party,  and  in  order  to  ascer- 
tain what  rights  of  his  have  been  viotated  the  taw  looks  pri- 
marilv  to  him  and  not  to  the  wrongdoer.  But  in  the  criminal 
assault  it  is  otherwise.  The  sute,  whether  its  object  be  to 
punish  or  to  reform,  U  concerned  with  the  wrongdoer.  If  it 
finds  that  the  act  was  done  with  the  necessary  intent,  then  the 
crime  has  been  comimtted  no  matter  how  the  act  may  have 
affected  the  other  party.  Hence  it  follows  that  one  may  be 
guilty  of  the  criminal  assault  although  the  party  upon  whom 
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it  was  attempted  was  wboUy  ignorant  of  the  Ikt  and,  fbercfon^ 
free  from  alarm.  People  v.  Littey,  43  Mich.  cm.  Moch  of  the 
conflict  on  this  subject  is  doubtless  due  to  a  fautift  on  the  pait 
of  the  courts  to  observe  the  distinction  between  tfiese  two 


That  the  test  cannot  be  the  ahirm  which  the  actoccasions  is 
further  shown  by  the  cases  where  the  offer  of  violence  is  confi- 
tional.  Thus  ah  indictment  for  assauh  was  sustained  where 
the  defendant  doubled  up  his  fist  at  another  and  said^  ^  If  yon 
say  so  asain,  I  will  Icnoclc  you  down.'*  U.  S.  v.  Myers,  I 
Cranch,  C  C.  31a  In  such  cases  it  can  hardly  be  said  that  the 
party  is  put  in  fear.  He  can  av(nd  the  threatened  attiuck  by  oom- 
plying  with  the  condition,  and  yet  all  the  authimties  are  agreed 
that  such  an  act  constilutes  an  assault  because  it  shows  that  the 
defendant  intends  to  apply  the  unlawful  force  unless  the  other 
obeys  the  command  and  forbears  to  do  someUiing  whidi  he  hu 
a  nghttpda 

The  act  moreover  b  not  necessarily  an  assault  because  it  gives 
the  party  at  whom  the  gun  is  pointed  a  legal  excuse  for  what 
he  may  do  in  self-defence.  In  the  civil  or  the  crimiiuU  proceed* 
ing  his  justification  would  be,  not  that  the  act  was  an  assault, 
but  rather  that  the  other  party  having  represented  it  to  be  audi 
he  cannot  avoid  the  natural  consequences  to  whidi  his  conduct . 
led  by  showing  that  the  facts  were  not  what  he  had  held  them 
out  to  be.   Russell,  Cr.  loia 

But  the  strongest  objection  to  the  ^ew  as  expressed  above 
is  that  it  ignores  the  question  of  criminal  intent.  While  many 
of  the  definitions  of  assault  say  nothing  of  the  intent,  it  cannot 
be  uimecessary.  It  is  fundamental  to  the  criminal  'law  thai 
there  can  be  no  crime  unless  there  b  a  union  or  toint  operatioa 
of  act  and  intention  or  criminal  nec[lif;ence.  Intent  aione,  no 
matter  how  evil,  is  not  enough.  Until  it  expresses  itself  in  con- 
duct no  offence  has  been  committed  of  which  the  law  takes 
cognizance.  Both  these  elements  are  essentUl,  and  the  absence 
of  either  is  fatal  to  the  indictment  That  the  intent  b  necessary 
in  assault  is  shown  by  an  old  case  so  often  cited  that  any  treat* 
ment  of  this  subject  seems  incomplete  without  it  The  evidence 
to  prove  a  provocation  was  that  the  plaintiff  put  his  hand  upoa 
his  sword  and  said, '-  If  it  were  not  assue  time,  I  would  not  take 
such  language  from  you.'*  The  court  agreed  that  this  was  not 
an  assault,  '*  for  the  declaration  of  the  plaintiff  was  thai  he 
would  not  assauh  him,  the  judges  being  iii  town;  and  intentioo 
as  well  as  the  act  makes  an  assault"  The  court  was  also  of 
tht  opinion  that  **  if  one  strike  another  upon  the  hand,  or  arm,  or 
breast  in  discourse,  it  is  no  assault,  there  being  no  intention  to 
assault;  but  if  one,  intending  to  assault,  strike  at  another  and 
miss  him,  thb  is  an  assault"    Tuberville  v.  Savageg  I  Modem, 
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i|.  To  the  same  effect  b  a  Pemisxlvanb  caie  before  Chkf 'Jul* 
tice  Tilghman  almost  one  hundred  and  fifty  years  later.  The 
defendant  raised  his  hand  against  anodier  within  striking  <fia- 
tance  and  said, "  If  it  were  not  for  your  gray  hairs,  I  would  tear 
your  heart  out"  Thb  was  held  to  be  no  assault  because  die 
words  explain  the  action  and  take  awav  the  idea  of  the  intentioo 
to  strike.  Com.  v.  Eyre,  I  Serg.  and  R.  347  (1815).  Bishop 
dtes  these  cas^  with  approval.  This  writer  is  again  referred  tOb 
for  he  has  done  more  than  any  other  to  graft  mto  the  definitioa 
of  assault  the  klea  that  the  intent  need  be  only  apparent  If  we 
keep  in  mind  that  in  the  criminal  assault  the  state  b  conccnied 
primarily  with  the  wrongdoer,  then,  in  the  case  where  one  pre* 
sents  an  unkxuled  gusr  at  another,  knowiiw  it  is  not  feaded,  thb 
last  fact  as  clearly  takes  awav  the  idea  of  an  fartentk»  to  shoot 
as  the  means  employed  in  ttie  cases  just  cited  negatived  the 
idea  of  an  intention  to  strike.  One  who  knows  the  gun  b 
unkMided  cannot  possibly  intend  to  shoot  the  person  at  wnom  k 
b  pointed  But  suppose  the  par^  pointing  uie  gun  bdeves  it 
b  loaded  when  in  fact  it  b  not?  In  Com.  v.  Sears,  86  Mo.  169b 
a  case  wMdi  holds  that  it  b  not  an  assault  to  point  an  unloaded 
gun  at  another,  it  was  said:  ^An  intention  on  the  part  of  the 
accused  to  do  the  other  some  bodily  harm  b  essential  to  con- 
stitute an  assault  It  may  be  that  if  one  point  a  gun  at  another, 
supposing  it  to  be  knded,  with  the  intent  to  shoot  him,  it  wouM 
be  a  crinnnal  assault;  but  knowiiijg  that  the  fpan  had  no  charge 
in  it  he  could  not  possibly  have  intended  to  injure  another  m 
shooting.  It  b  difficult  to  conceive  one  guilty  of  a  crime  which 
he  did  not  mtend.**  Thb  dktum  makes  a  ''present  abifity" 
unnecessary.  That  term  b  somirwhat  indefimte  and  mav  be 
given  a  meaning  more  extensive  than  the  courts  which  have 
used  it  intended.  Thus  it  might  be  said  that  if  a  man  intends 
to  shoot  another,  but  before  he  can  pull  the  trigger  a  third  per- 
son strikes  the  gun  aside,  or  the  cartridge  fatb  to  go  off,  ne  b 
not  guilty  of  an  assault  because  he  did  not  have  me  **  firescnl 
abili^.''  But  such  an  act  wouM  no  doubt  be  an  assault  m  any 
jurisdiction  wluch  re^res  a  "  present  ability.'*  The  term  b 
synonymous  rather  with  havmg  done  all  that  a  reasonable  man 
would  do  in  prq>aratx»  for  me  attempt  Sudi  a  one  wouM 
select  adequate  means,  a  loaded  gun,  and  if  he  had  done  so^  he 
would  have  a  "present  ability"  and  wouM  be  guilty  of  an  assault 
although  prevented  by  some  extraneous  drcumstanoe  over 
which  he  had  no  oontroL  See  PeofU  v.  Le  Kong,  OS  Cat  66& 
Just  what  the  intent  in  assault  should  be  b  not  wax.  Since 
the  offence  b  generally  defined  as  an  attempt  to  do  a  corporeal 
hurt  to  another,  the  intent,  it  would  seem,  which  the  law 
requires  would  be  the  intent  to  attempt  rather  than  to  commit  a 
battery.  According  to  the  cases,  however,  it  b  the  btter.  Thqr 
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gcncraHy  state  that  the  intention  to  do  some  bodily  harm  it 
necessary.  This  practically  makes  no  difference,  so  far  as  die 
intent  is  concerned,  between  assault  and  battery,  and  has  doabC* 
less  contributed  towards  the  present  use  of  the  word  assault  as 
including  a  battery.  In  fact,  it  has  been  said  by  an  eminent 
authority  that  there  is  no  reason  for  maintaining  the  distinction 
of  terms  in  our  modem  practice.    Pollock,  Torts,  24^^ 

To  sum  up  this  subject,  it  may  be  said  that  in  all  juriscfictkxit 
there  must  be  an  apparent  present  intention  and  ability  to  com- 
mit a  battery.  Some  hold  this  is  enough ;  others  require  more 
All  the  cases  agree  that  if  the  intent  and  the  ability  be  actual,  it 
is  an  assault  Between  the  two  is  a  conflict  which  cannot  be 
reconciled.  In  some  states  statutes  defining  and  punishing 
assaults  have  set  the  question  at  rest  by  expressly  declaring  that 
an  apparent  alnlity  will  not  do.  There  must  be  a  present  mtent 
coupled  with  a  present  alnlity.  Pratt  v.  State,  49  Ark.  179; 
Klctn  V.  State,  9  Ind.  App.  305.  If  it  does  not  appear  whetticr 
the  gun  was  loaded  or  not,  the  fact  that  it  was  not  becomes  a 
matter  of  excuse  and  must  be  proved  by  the  defendant  Crowe 
V.  State,  41  Tex.  468;  State  v.  Cherry,  11  Ired.  475.  Contra: 
State  V.  Napfer,  6  Nev.  113. 

That  potntmg  an  unloaded  gun  at  another  deserves  punish- 
ment will  be  readilv  admitted.  Any  conduct  which  is  intended 
to  put  another  in  fear  of  bodily  harm  is  highly  leprehensiUe, 
and  has  been  held  to  be  a  misdemeanor.  State  v.  Benedict,  It 
Vt.  239.  But  that  fact  alone  does  not  make  it  an  assault 
Pointing  an  unloaded  gun  is  neither  an  act  nor  the  commence- 
ment  of  an  act  which  can  possibly  result  in  a  battery.  The  fact 
that  the  gun  is  unloaded  rebuts  the  intent,  and  if  that  is  wanting 
the  offence  is  not  made  out.    The  following  cases  are  in  accord : 


.y.  v.  Davis,  I  Ired.  125  (1840) ;  Vaughan  v.  S.,  11  Miss.  553 
^    '    ■"  ^.,  18  Ohio,  32  (1849) ;  Rohl ' 

.  v.  Napper,  6  Nev.  113  (li 
ley,  43' Mich.  525  (1880);  Craw  v.  S.,  41  Teac.  4^  (1874); 


O844)  ;  ^^wO^T'  S.»  x8  Ohio,  32  (1849) ;  Robbinsony.  S^,  51 


Tex.  170  (1868)  ;  5.  v.  Napper,  6  Nev.  113  (1870) ;  P. 
"  y,  43  Mich.  525  (1880) ;  Crow  v.  S.,  41  Tex.  468  ( 

cKay  v.  S.,  44  Tex.  43  (1875);  S.  v.  Sears,  86  Mo.  169 
(1885) ;  Pratt  v.  S.,  49  Ark.  179  (1887) ;  McConnd  ▼.  5.,  aj 
Tex.  App.  329  (1888) ;  Chapman  v.  S.,  78  Ala.  463  (1884) ;  S. 
V.  Godfrey,  17  Ore.  300  (1889) ;  P.  v.  Le  Kong,  95  CaL  666 


(1892) ;  Klein  v.  S.,  9  Ind.  App.  365  (1893) ;  P.  v.  Syha,  76 
Pac.  814  (1904)- 

These  cases  are  contra:  5*.  v.  Smith,  2  Hum|4L  (Temi.)  457 
(1842) ;  S.  V.  Shepard,  10  la.  127  (1859) ;  Com.  v.  JVhite,  ito 
Mass.  407  ( 1872) ;  P.  v.  Moorehouse,  6  N.  Y.  Supp.  763 
(1889;  S.  V.  Archer,  54  Pac.  927  (Kan.)»  189& 

Est. 


NOTES  OK  RECENT  LEADING  ARTICLES  IN  LEGAL 
PERIOIMCALS 
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Limcolm  Mi  Damght:  Tke  Crt^  Frnp^n  DfblU.    Sc 
Tbompfon.     (TUt  artkfo  wai  ap^mtljr  wrictca  sbortijr  I 

death  of  Mr.  Tbompfoo.)   Mr.  Tmmiipmni  hat  been  added  to  tl 

of  thoec  whob  havtog  fccn  and  beard  the  leadcra  of  the  ''histork  Six- 
ties" have  pasted  over  to  the  other  tide.  On  the  annivertarv  of  the  daj 
of  Uncoln*t  birth  he  lived  over  again  in  memory  that  great  day  when  ht 
beard  the  two  great  leadert  debate.  It  it  no  vagne,  half-renembertd 
report  whieh  he  givet  nt,  hot  he  ullt  of  the  day  at  he  lived  it,  and  to 
he  maket  nt  live  it  agahi  with  hkn.  For  thit  reason  he  hat  nrodnced  a 
picture  of  Lincoln  more  alive,  more  vivid,  more  natural,  and  thereiow 
more  like  the  man,  than  almott  anything  we  have  had  about  him.  So 
tpoken  of  we  can  believe  in  "the  faitellcctual  power  and  moral  eievationr 
that  vanithet  lor  «t  under^the  ttudied  and  ancctedly  tynyathetic  phrati 
of  the  ordinary  biographcf. 

Fedtroi  Control  of  Inswranet.  Edwin  Maxcy.  In  the  diicnitioai 
upon  the  Federal  control  of  corporalkiot  it  hat  been  atterted  thU 
mturancc  companiet  cannot  be  hiclttded  in  those  corporationt  to  be  con- 
trolled, at  inturaoce  hat  been  declared  not  to  be  commerce.  Mr.  Maxcy 
concedet  that  thit  declaration  hat  been  made  by  the  conrtt,  bat  contends 
that  it  it  an  antiquated  doctrine  and  that  if  mturancc  does  not  come 
within  the  term  faiterstate  commerce,  neither  do  the  other  matters  which 
have  been  dccUred  tubject  to  the  provition.  He  tutet  that  inturuwc 
contracts  "are  now,  to  a  very  contiderable  extent,  tubjectt  of  trade  and 
barter."  After  declaring  tnit  Federal  control  of  inturance  would  ba 
conttitutional  he  wekomct  the  idea  of  such  control  with  enthuthmn. 

The  Proper  Scopt  of  ScientUU  ioo^called  txptri)  TtsHmouy  im  Trkit 
Jnvohiug  Phormocobgic  Qtushont.  Solomon  Solit-Cohen,  M.  D. 
Dr.  Soht-Coheo  notes^  at  do  all  writert  on  the  tubjec^  that  the 
"expert  witnett  it  not  tummoned  in  hit  theoretical  capacHy  of  inmartial 
teadier  and  adviter.  He  it  called,  apparently,  and  often  in  reality,  aa 
a  partisan  and  an  advocate"    Dr.  Cohen  it  inclined  to  be  more  than 


tttually  fair  to  hit  l«Kal  brother,  tayin^  "  It  will  not  do  to  abute  the 
lawyert  (for  thit  cviO>  however  much  tney  mav  abute  ut  when  we  art 
on  the  witnett  ttand.   Ute^  abater  or  mitute  what  and  when  thqr  wfl. 


they  cannot  make  utc  of  ut  lor  any  purpote  for  which  %rc  refate  to  bt 
made  ute  oL"  We  are  thown  the  extreme  diiBcully  the  expert  pharnm- 
cologitt  may  have  hi  making  definite  antwcrt  bated  upon  certam  facta. 
Thit  hidefiaitenett  it  probably  the  pomt  where  mott  of  the  Irritation 
between  the  expert  witnett  and  the  hiwyer  begnit.  One  inslttt  upon 
a  tbort  and  certain  response  such  as  he  rejiuires  in  other  matters  of 
fact ;  the  other  cannot  give  what  from  the  delicacy  of  the  facts  concerned 
he  caimot  have  to  give.  So  they  learn  to  dislike  and  distrust  each  other. 
The  remedy  suggested  is  that  of  prdiminafy  stipulations  with  the  attor> 
neys  in  the  case,  which  he  thinks  could  be  lecured  with  little  difficulty. 

Low  ond  IMiraturt,  A.  E.  Wilkinson.  This  pleasant  paper  is  written, 
not  to  show  what  lawyers  have  done  hi  literature,  but  what  literatufs 
has  done  to  lawyers.  As  it  is  written  by  a  lawyer  it  natur^y  gives  n 
kindly  view  of  the  much-abused  members  of  the  profession,  who^  never- 
theless, generally  win  so  great  a  share  of  the  honors  tfnt  the  world  can 
ffive  that  they  can  well  afford  to  smile  with  those  who  smile  at  thein. 
Mr.  Wilkinson  does  this,  at  all  evenu;  he  has  given  us  many^  of  the 
best  witticisms  a^inst  us  and  asked  us  to  geniallv  smile  with  mm  over 
them  as  not  commg  near  enough  to  ikut  truth  to  injure  even  the  tender 
feelings  of  the  most  honest  prsctitioner. 

Of  Actions  Old  ond  New.  George  H.  Smith.  This  paper  is  a  eontin- 
uatk>n  of  articles  in  prior  numbers  of  the  Americon  Low  Review  dealing 

MP 
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with  the  '^Htttorical  Dcvcloimicnt  of  the  Law.**  The  tuhjectt  are  coi^ 
tidered  in  this  paper  under  the  several  headki  of:  i»  Actiont  Genenllf 
and  Their  Several  Kinds;  2,  Of  the  Old  Legal  Actiont;  j.  Of  Eqnitabll 
Actions;  4.  Of  Actions  Under  the  Codes:  and  5,  Of  Law  and  Eiinitj  as 
Constituent  Parts  of  the  Law.  Mr.  Smith  has  a  definite  intention  in  tht 
writmg  of  these  articles.   In  conelnding  he  sayt: 

**  Of  the  doctrines  expressed  here,  and  in  preceding  essajrs,  it  will  he 
understood  that  their  effect  and  operation  wilt  relate  prindpally  to 
reforms  in  the  studj  and  exposition  of  the  law;  and  thongli,  mumtl- 
edly,  a  true  conception  of  the  nature  of  the  law  will  lead  also  to  refonna 
in  the  practical  administration  of  instice,  yet  our  theory  will  he  in  na 
respect  inconsistent  with  accepted  doctrines  as  to  the  force  of  statntci 
and  judicial  precedents.  All  agree  that  these  must  he  preserved ;  and  all 
that  is  here  asserted  is  simply  that  the  distinction  hetween  rifhts  and 
actions,  and  hetween  the  true  law  and  the  ynojj  law.  is  essentuU  to  the 
integrity,  at  once,  of  the  law  and  of  the  jural  conscience  of  the  student 
and  that  without  it  jurisprudence  cannot  he  either  sdentiftcally  ftndied 
or  systematically  expounded.  Which  is  hut  to  say— the  bsttttited  law 
being  composed  of  ratipnal  principles  as  well  as  of  arhitrarr  and  acci- 
dental rules,  that  the  former  cannot  be  successfully  studied  otherwise 
than  by  segregatinff  them  provisionally  from  the  latter.  To  the  neglect 
of  this  fundamental  truth,  and  of  the  systematic  study  of  the  principki 
of  jurisprudence,  is  due,  more  than  to  any  other  causey  the  existtog 
incohercncy  and  consequent  incognoscibility  of  the  law." 


Columbia  Law  RgvnWd— ApriL 

A  Misapplication  of  tko  Doctrino  of  Estoppel  Thadena  D,  Kdme- 
son.  The  misapplication  compUined  of  is  made  by  the  New  York 
courts,  and  has  been  consistently  maintained  by  those  courts  for  sixty 
years.  The  point  Mr.  Kenneson  makes  is  that  these  dedsiooa  cause 
a  principle  to  be  estopped  *'  by  a  representation  of  hit  agent  which  is 
concededly  false  and  unauthorised.  He  claims  that  tlw  doctrine  of 
estoppel  IS  unnecessary  and  inapplicable  to  such  cases,  hut  that  the 
action  should  be  one  of  deceit  and  that  tiie  falsity  of  the  agent*s  repre- 
sentation is  an  essential  element  in  such  an  action. 

Insanity  and  the  Low  of  Negligence,  William  B.  HomUower.  That 
the  question  of  the  liability  of  an  msane  person  for  conduct  which  would 
be  considered  tortious  in  a  person  of  sane  mind  should  still  he  an 
unsettled  one  in  our  courts  of  law  is  certainly  **%  singular  h/cL"  We 
are  shown  that  there  is  abundance  of  dicta  to  the  effect  that  an 
insane  person  is  liable  for  tort  in  like  manner  as  a  sane  person.  Treatise 
writers  have  asserted  this  to  be  a  fact  and  cases  have  been  cited  in 
support  of  the  assertion.  An  examination  of  the  cases,  however*  leads 
Mr.  Homblower  to  the  opposite  conclusion.  None  of  the  cases  support 
the  theory  other  than  bv  way  of  dictum.  The  question  seems  to  he  one 
of  those  that  at  first  glance  looks  as  if  authori^  upon  one  side  or  the 
other  would  be  immediately  obtainable,  but  which  prove-  apparently 
from  their  very  simplicity---to  have  escaped  actual  adjudication,  u 
conclusion  the  writer  very  truly  says:  "  It  seems,  indeed,  most  extraor- 
dinary that  the  question  of  the  liability  of  a  Inrutie  for  n^igence  shooM 
be,  at  this  hte  date,  still  an  open  qnesdoa  in  this  states  One  wouM 
suppose  that  the  question  would  have  arisen  frequentjiy  and  would  have 
been  frequently  the  subject  of  adjudication.  Similar  instances,  howevei^ 
are  constantlsr  recurring,  in  the  experience  of  every  practitioner,  whert 
questions  which  lie  at  the  very  threshold  of  onr  jurisprudence  seem 
never  to  have  come  before  the  courts  for  consideration,  or,  at  a^y  ratc^ 
have  never  received  adjudication  by  the  cowts  of  last  resort" 
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"  Th«  true  rvAt,  and  the  only  rale  consistent  with  instioe  and  reasoa, 
amd  the  rule  towards  which  the  authorities  are  evidentljr  tendint,  is  that 
a  person  who  is  nan  commas  mentis  cannot  he  held  liable  for  negligence;'' 

Tht  Ccncumnt  Power  of  the  States  to  Regulate  interstate  and  Far^ 
igm  Commerce.  David  Walter  Brown.  The  article  notes  6rst  the  do- 
mentary  distinction  in  which,  while  Congress  has  the  power  to  rcculatt 
commerce,  the  states  still  have  the  power  to  regulate  the  incidents  of  that 
commerce.  The  meaning  of  the  hitter  irfirase  b  elucidated  hy  the  cases 
which  have  established  the  distinction.  The  Sherman  Anti-Trust  Act 
IS  noted  as  deciding  the  ({uestion  whether  direct  or  indirect  restraint 
was  obnoxious,  with  the  result  of  holding  that  only  the  direct  restraint 
was  meant  At  the  end  of  the  article  a  tabulated  list  of  the  cases  which 
uphold  the  power  of  the  sutes  to  regulate  the  hiddents  of  commerct 
is  given. 

Trb  Gnsif  BiML— ApfB. 

The  Perpetuation  ol  the'Open  Market.  Bruce  Wvnan.  If r.  Wyman 
says :  "  The  issue  involved  is  whether  there  is  a  difference  between  the 
methods  hi  competition  which  may  be  employed  by  an  individual  and 
the  course  of  action  that  mav  be  taken  by  a  combination  m  eompetitioai 
More  predselv,  the  question  ts  whether  a  combination  engaged  hi  compo- 
tition  may  refuse  to  have  any  business  dealings  with  those  who  continut 
to  have  commercial  relations  with  its  rivals/*  It  will  be  seen  at  ones 
that  we  have  here  the  capitalistic  equivalent  of  the  open  shop  and  the 
boycott  While  the  courts,  however,  are  declaring  agafaist  the  boycott 
and  the  closed  shoa  'Hhe  combinations  at  the  present  day  defy  the 
courts  to  declare  such  a  course  of  action  to  be  iUcfal,  however  oppressivt 
it  may  be."  The  well-known  cases  deciding  these  points  are  given* 
including  those  where  the  court  has  decided  that  there  Is  no  legal  wrong 
committed  by  the  members  of  such  combmatiotts  and  the  reasons  givca 
for  the  decision.  One  judge,  "  Lx)rd  Kincamey,"  thought  **  It  mav  ht 
regrettable  that  thejr  happened  to  have  so  much  in  their  power,*^  hot 
that  they  were  within  their  legal  rights.  Another  line  of  decisions  is 
that  where  the  decision  is  that  the  proposition  that  what  one  man  law* 
fully  can  do  anv  number  of  men  actm^  together  by  combined  agrtemcat 
lawtulljr  may  do^  is  to  be  received  with  newfy  disclosed  qualmcationa. 
Our  writer  agrees  with  the  decisions  m  the  latter  line  of  caseSi 

AgreemenU  of  the  United  States  Other  Than  Treaties.  Chailet 
Gieney  Hyde.  The  article  is  written  to  show  ''under  what  dfctmistanoet 
our  government  has  deemed  it  not  unconstitutional,  and  therefore  law* 
ful,  to  enter  into  uitcmational  compacts  which  have  not  been  submitted 
to  the  Senate  for  approval,  and  to  ascertain  what  has  been  the  actual 
scope  of  the  exerdse  of  the  agreement-making  power  of  the  Prendent 
as  distinct  from  the  treaty-making  power  which  is  shared  b|y  the  Sen* 
ate.**  We  are  shown  quite  dearly  that  the  "agreement-making  power* 
in  the  first  place  is  exerdscd  only  in  accordance  with  some  act  of 
Congress  previously  passed  authorizing  the  action  contemplated;  in  the 
second  place  the  acts  noted  have  been  presented  to  the  Senate  for  ratifi* 
cation,  and  the  power  has  been  shared  by  the  Senate.  With  the  excep- 
tion of  cerutn  acts  which  may  by  their  constitution  be  called  ministerial, 
we  really  find  no  acts  of  the  executive^  which  have  been  uphdd,  whidi 
can  be  properly  dted  as  justifying  even  the  |rfirase  "agreement-making 
power  of  the  Presideat" 

Haivabb  Law  Rbvibw.— ApriL 

How  Far  an  Act  May  be  o  Tort  Because  of  the  fVrongfui  Motive  of 
the  Actor.  J.  B.  Ames.  Mr.  Ames  states  his  case  very  dearly,  and 
defines  his  issue  without  undue  preliminary.    The  wilful  catumg  of  a 
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wroii^  b^  one  man  or  by  several  acting  togedier  !•  a  tort,  and  tlia 
question  is,  was  there  justification?  and  this  will  depend  is  most  cases 
upon  the  motives  of  the  actor.  This  question  has  been  examined  lately 
almost  entirely  by  those  discussing  the  trade  and  labor  cases  or  other 
industrial  questions.  In  regard  to  these  cases  Mr.  Ames  gives  «s  fat  a 
note  the  best  sutement  of  the  question  at  issue  we  have  at  yd  seen: 
''As  a  rule,  however,  the  ultimate  object  of  a  labor  union  in  excluding 
an  employee  from  work  by  pressure  upon  the  employer,  or  in  injuring 
the  business  of  an  employer  by  the  persuasive  or  coercive  boyoottt  is 
not  the  damage  to  their  victims,  but  the  advancement  of  the  cause  of 
labor.  This  motive,  of  course,  is  commendable  In  the  great  majority 
of  labor  cases,  therefore,  the  question  whether  the  membera  of  a  labor 
union  are  guilty  of  a  tort  is  a  Question  not  of  motive,  but  of  the  lesal 
validity  of  the  means  adopted  for  rffectuating  their  motive;  and  tbit 
question  must  be  answered  by  a  careful  weighinff  of  oonsidentiona  of 
public  policy.**  The  only  objection  to  this  may  be  m  the  use  of  the  word 
''ultimate,'*  which  would  cause  some  to  reject  the  alleged  motive  alto- 
gether, as  they  refuse  to  consider  what  thqr  term  the  "mttmate  motive." 
The  benefit  to  the  unions  is  the  acknowledged  motive  In  these  cases; 
the  other  motives  can  be  alleged  and  sometimes  proven.  Mr.  Ames  hu 
given  us  so  illuminative  a  paper  upon  a  point  where  judges  and  writen 
seem  onlv  to  succeed  in  confusing  us,  that  it  is  weu  that  Mr.  Ames's 
name  will  be  of  sufficient  weight  to  cause  his  paper  to  be  read  by  every- 


Interference  with  Contracts  and  Busineu  im  New  York,  Eugene 
Huffcut  We  are  given  first  the  "  Resulu  of  Interference  with  Goa- 
tncts,**  where  the  New  York  courts  are  shown  in  a  conservative  attitude. 
In  discussing  "  Unlawful  Means"  we  come  again  to  the  trade  and  labor 
cases,  where  we  are  given  the  very  broad  statements  of  some  of  the  eoufts^ 
but  find  that  in  effect  the  tendency  in  New  York  is  to  be  leu  rather 
than  more  severe.  Thus  the  early  decision  (Citbert  v.  Mickk,  4  Sandt 
Chan.  3S7)«  1846,  that  picketing  and  placarding  constitute  a  nuisance 
"must  be  regarded  as  no  longer  law,"  while  boycotting  fer  i#  is  not  an 
unlawful  means,  and  even  "combined  picketinff  and  persuasion  or  oooi- 
bined  boycott  is  not  unlawful  means,  but  can  be  made  so  hy  threats  to 
do,  or  by  doing,  an  unlawful  act"  The  question  of  motive  or  justifica- 
tion is  that  last  treated,  and  in  the  light  of  Mr.  Ames's  article  some  of 
the  decisiotis  treating  motive  as  immaterial  seem  illogical  The  trend* 
however,  according  to  Mr.  Huffcut,  is  "  towards  regarding  the  questioo 
of  motive  or  purpose  as  a  material  one." 

The  Cloud  Market,  the  Union  Sho^,  and  the  Common  Law,  Wm. 
Draper  Lewis.  The  third  in  this  series  of  articles  which  treat,  tadk  m 
its  own  way.  of  the  present  status  of  the  law  in  what  may  be  called  the 
industrial  cases,  and  which  all  cite  the  same  line  of  cases,  or  cases  in  the 
same  class  of  legal  development,  brings  in  a  new  note  in  the  treatment 
of  the  "refined  boycott,  as  it  is  termed.  This  term  is  applied  to 
those  cases  in  which  trade  unions  attempt  to  confine  those  who  work  at 
a  trade  to  members  of  a  particular  union,  or  to  attempts  to  control  con- 
ditions under  which  a  particular  trade  is  carried  on.  The  method  of 
approaching  the  question  which  leads  the  questioner  to  regard  the  "re- 
filled boycott"  as  legal  is  considered  to  be  fundamentally  wrong  and 
liable  "  if  it  should  gain  any  foothold  in  our  law,  to  destroy  any  abilt^ 
on  the  part  of  our  courts  to  meet  efficiently  the  new  problems  which  the 
rapidly  changing  industrial  conditions  are  crowding  upon  us."  The  con- 
cluding sentence  seems  in  line  with  the  quotation  from  Mr.  Ames,  uk 
making  the  decision  rely  ultimately  U]^n  public  policy:  "He  who 
injures  his  fellow  man  is  liable  for  that  injury,  unless  he  can  show  that 
the  community  regards  his  act  as  conducive  to  the  public  welfare." 
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THE  LAW  AND   LAWYERS   OF 
CHARLES   DICKENS.* 

In  sdccting  a  subject  for  this  address  I  found  myself 
somewhat  in  the  predicament  of  Solomon  John  Peterkin^ 
who»  having  been  selected  by  the  family  to  write  a  book, 
and  having  surrounded  himself  with  a  supply  of  ink,  pens, 
and  paper,  was  puzzled  to  know  what  to  write  about  For 
one  who  is  honored  with  an  invitation  to  address  the  stu- 
dents of  a  law  school  is  expected,  I  suppose,  to  speak  upon 
a  subject  having  at  least  some  nominal  connection  with 
the  law,  while,  if  he,  attempts  the  discussion  of  a  technical 
question,  he  exposes  himself  to  the  danger  of  having  his 
theories  dissected  or  his  conclusions  disproved  in  the  class- 
rooms on  the  morrow.  Then  it  occurred  to  me  that,  per- 
haps, in  your  devotion  to  Bracton,  the  Year  Books,  and 
Cckt  on  Littleton,  you  might  be  neglecting  some  of  the 
more  modem  writers,  who  have  been  bolii  enough  to  borrow 
from  Justinian  the  title  of  Novels  for  their  books,  which 
looks  very  much  like  what  is  called  Unfair  Trade  Compe- 

'  An  address  read  before  the  students  of  the  Law  School  of  the  Uni- 
Tersity  of  Pennsylvania  on  April  s>  i90Sf  by  John  Marshall  Gest,  of  tho 
Philadelphia  Bar. 
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impossibile.  At  all  events,  he  remembered  everything  worth 
remembering,  and  a  great  deal  one  would  think  worth  for- 
getting, and  everything  he  saw  and  heard  reappeared,  some- 
times like  a  photograph,  sometimes  like  a  caricature,  in  his 
books.  Then  he  studied  shorthand,  as  he  tells  us  in  **  David 
Copperfield,''  and  reported  in  the  Lord  Chancellor's  Court, 
then  -for  the  newspapers,  then  for  two  years  he  sat  in  Doc- 
tors' Commons,  then  at  the  age  of  nineteen  entered  the 
''  gallery,"  where  he  stayed  for  four  years  more,  with  quick 
eye  and  ears  and  nimble  fingers,  answering  in  a  sense  Brown- 
ing's question,  "  What  hand  and  brain  went  ever  paired?" 

Such  was  his  education  and  preparation  for  his  career, 
which  then  began  with  his  ''Sketches  by  Boz,'*  some  of 
which  are  as  good  as  anything  he  wrote  in  later  life;  and 
in  1836,  at  the  age  of  twenty-four,  ''  Pickwick''  made  him 
immortal,  and  has  kept  the  whole  world  on  a  broad  grin 
ever  since. 

I  have  said  that  no  criticism  of  Dickens  would  be  here 
attempted,  but  one  thing  must  be  said,  because  everybody 
else  has  said  it,  and  it  is  really  true,  in  speaking  of  the 
law  and  lawyers  of  Dickens,  that  Didcens  saw  too  keenly 
the  humorous  side  of  life  to  portray  it  as  an  artist;  he  was 
a  caricaturist.  Life  is  mirrored  in  his  pages,  but  the  mirror 
was  convex  or  warped,  and  he  went  up  and  down  the  world, 
holding  it  before  everybody  and  everything.  He  held  it 
before  his  own  father,  and  the  amused  world  beheld  the 
foolish  figure  of  Mr.  Micawber;  he  held  it  before  his 
mother,  and  the  image  appeared  of  Mrs.  Nickleby;  his 
friend,  Leigh  Hunt,  became  Harold  Skimpole;  Landor 
was  changed  to  Boythom;  a  family  friend  appeared  as 
Miss  Mowcher.  So,  with  Dickens's  reproduction  of  man- 
ners and  institutions.  He  was  sentimental  and  emotional, 
but  his  sentiment  too  often  becomes  mawkish;  his  pathos 
is  strained  and  artificial;  the  best  of  his  writings  are 
marred  too  often  by  blank  verse,  while  the  plots  of  his 
stories  are  frequently  awkward,  involved,  and  unnatural. 

He  was,  as  I  said,  sentimental  and  emotional;  he  was 
sympathetic  also.  He  saw  and  appreciated  the  evils  of 
society  as  they  existed  in  his  day,  but  he  lacked  the  con- 
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structive  faculty  of  suggesting  practical  reforms.  His 
ability  consisted  in  exciting  compassion  for  the  poor  and 
oppressed,  scorn  and  contempt  for  the  oppressor,  and  de- 
rision for  the  laws  which,  at  the  time  he  wrote,  favored 
poverty  and  oppression,  and  were  the  wornout  heritage  of 
an  earlier  stage  of  society. 

I  repeat  that  in  reading  Dickens's  description  of  the  law 
and  lawyers  we  must  bear  in  mind  that,  first  and  last,  his 
aim  was  to  ridicule,  satirize,  and  caricature  all  that  he  dis- 
liked and  despised,  and  he  saw  much  in  the  law  and  lawyers 
of  England  to  dislike  and  despise.  He  was  not,  of  course, 
an  educated  lawyer.  I  doubt  very  much  if  he  ever  read 
any  law  at  all.  He  was  not  a  reader,  like  Uriah  Heep, 
whom  he  found ''  going  through  '  Tidd's  Practice,' "  a  great, 
fat  book,  with  his  lank  forefinger  following  the  lines  and 
making  tracks  along  the  page  like  a  snail.  Dickens's  knowl- 
edge was  not  derived  from  the  printed  page,  but  from  what 
he  saw  and  heard.  He  was  never  called  to  the  Bar,  though 
I  believe  he  ate  his  dinners  in  the  Middle  Temple.  In  the 
guise  of  the  "  Uncommercial  Traveller"  Dickens  says,  "  I 
was  uncommercially  preparing  for  the  Bar,  which  is  done, 
as  everybody  knows,  by  having  a  frayed  old  gown  put  on, 
and,  so  decorated,  bolting  a  bad  dinner  in  a  party  of  four, 
whereof  each  individual  mistrusts  the  other  three." 

Dickens's  practical  experience  of  the  law  was  decidedly 
unpleasant.  In  1844  Vice-Chancellor  Knight  Bruce  granted 
him  an  injunction  against  some  literary  pirates  who  pub- 
lished imitations  of  "  Christmas  Carol"  and  **  Chuzzlewit." 
Although  successful,  he  had  to  pay  the  costs,  a  boomerang 
which  he  might  have  considered  very  funny  had  it  hap- 
pened to  another.  When  another  case  of  piracy  occurred 
he  wrote  to  his  counsel,  Talfourd:  *'  It  is  better  to  suffer  a 
great  wrong  than  to  have  recourse  to  the  much  greater 
wrong  of  the  law.  I  shall  not  easily  forget  the  expense  and 
anxiety  and  horrible  injustice  of  the  '  Carol'  case,  wherein, 
in  asserting  the  plainest  right  on  earth,  I  was  really  treated 
as  if  I  were  the  robber  instead  of  the  robbed."  It  was, 
doubtless,  his  own  sentiments  which  he  expressed  in  the 
'*  Battle  of  Life,"  which  he  wrote  soon  after. 
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"Nothing  serious  in  life!"  said  Mr.  Snitchey^  of  the 
law-firm  of  Snitchey  &  Craggs»  as  he  peeped  into  his  Uue 
bag.    '*  Whatdoyoucalllawr 

"  A  joke,''  replied  the  doctor. 

''  Did  you  ever  go  to  law?*'  asked  Mr.  Snitchqr»  kxddng 
out  of  the  Uue  bag. 

"  Never,"  returned  the  doctor. 

**  If  you  ever  do/'  said  Mr.  Snitchey,  "  perh^is  youH 
alter  that  opinion." 

Snitchey  naturally  took  a  professional  view  of  the  law. 

**  Take  this  smiling  country  as  it  stands.  Think  of  the 
laws  appertaining  to  real  property;  to  the  bequest  and 
devise  of  real  property;  to  the  mortgage  and  redemptkw 
of  real  property ;  to  leasehold,  freehold,  and  copyhold  estate; 
think,"  said  Mr.  Snitchey,  with  such  great  emotion  that  he 
actually  smacked  his  lips,  *'  of  the  complicated  laws  relating 
to  title  and  proof  of  title,  with  all  the  contradictory  prece- 
dents and  numerous  Acts  of  Parliament  connected  with 
them ;  think  of  the  infinite  number  of  ingenious  and  inter- 
minable Chancery  suits  to  which  this  pleasant  prospect  may 
give  rise,  and  acknowledge  that  there  is  a  green  spot  in  the 
scheme  about  usl" 

''  The  one  great  principle  of  the  English  law,"  says  Dick- 
ens in  ''Bleak  House,"  ''is  to  make  business  for  itself. 
There  is  no  other  principle  distinctly,  certainly,  and  con- 
sistently maintained  through  all  its  narrow  turnings. 
Viewed  by  this  light,  it  becomes  a  coherent  scheme,  and 
not  the  monstrous  maze  the  laity  are  apt  to  think  it  Let 
them  but  once  clearly  perceive  that  its  grand  principle  is 
to  make  business  for  itself,  at  their  expense,  and  surely  they 
will  cease  to  grumble" 

As  Dickens  viewed  the  law  with  profound  contempt,  so 
he  regarded  lawyers  with  scant  favor.  Most  of  the  lawyers 
in  his  books  are  shysters,  as  we  would  call  them,  or  narrow, 
mean,  ignorant  pettifoggers.  His  books  are  crowded  with 
familiar  specimens.  We  pass  by  the  celebrated  firm  of 
Dodson  &  Fogg  with  sincere  regret,  for  these  ''  sharp  prac- 
titioners" have  been  appropriated  by  Lockwood ;  bat  there 
are  others.     Here  is  Stryver,  "the  favourite  at  the  OM 
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Bailey  and  eke  at  the  Sessions/'  by  whose  efforts  Damay 
was  acquitted :  Stryvcr,  "  stout,  loud,  red,  bluff,  and  free 
from  any  drawback  of  delicacy,  a  glib  man,  and  an  un- 
scrupulous and  a  ready  and  a  bold,*'  and  Sydney  Carton, 
his  jackal,  idlest  and  most  unpromising  of  men,  who,  at  the 
last,  by  the  transforming  touch  of  the  novelist,  is  "  exempted 
out  of  the  number  of  the  rascabilitie  of  the  popular/' 
Of  most  of  such  men  the  old  verses  are  true: 

"  For  fees  to  any  form  they  mould  •  cause. 
The  worst  has  merits  and  the  best  has  flaws; 
Five  guineas  make  a  criminal  to-day, 
And  ten  to-morrow  wipe  the  stain  away." 

Here  is  Jaggers,  the  criminal  lawyer  of  "  Great  Expec- 
tations/' With  Pip  we  may  check  off  in  detail  "  his  large 
head,  his  dark  complexion,  his  deep-set  eyes,  his  bushy 
black  eyebrows,  his  large  watchchain,  his  strong  black  dots 
of  beard  and  whisker,  and  even  the  smell  of  scented  soap 
on  his  great  hand/'  Mr.  Jaggers's  office  was  a  most  dismal 
place,  and  there  were  some  odd  objects  that  you  would  not 
expect  to  see,  such  as  an  old  rusty  pistol,  a  sword,  strange- 
looking  boxes,  mementos  of  clients  dead  and  gone,  and 
on  a  shelf  two  dreadful  casts  of  faces  peculiarly  swollen 
and  twitchy  about  the  nose.  ''These  are  two  celebrated 
ones,"  as  Wemmick,  Jaggers'»  satellite,  explained  to  Pip. 
**  Famous  clients  of  ours  that  got  us  a  world  of  credit.  This 
cast  was  made  in  Newgate,  directly  after  he  was  taken  down. 
You  had  a  particular  fancy  for  me,  hadn't  you,  Old  Art- 
ful?" Jaggers  himself  sat  in  a  deadly  black  horsehair  chair, 
with  the  plaster  casts  perched  above  him,  and  treated  his 
clients  like  criminals,  as  in  fact  they  were. 

Here  is  Mr.  Tulkinghom,  the  sly,  unscrupulous  old 
family  solicitor,  ''the  steward  of  the  legal  mysteries,  the 
butler  of  the  legal  cellar  of  the  Dedlocks,  surrounded  by  a 
halo  of  family  confidences,  of  which  he  is  the  silent  deposi- 
tary." He  was  of  the  old  school,  and  wore  knee-breeches, 
tied  with  ribbons,  and  gaiters.  He  was  a  hard-grained 
man,  close,  dry,  silent,  with  a  priceless  bin  of  port  in  some 
artful  cellar  under  his  chambers  in  Lincoln's  Inn  Field,  where 
he  sits  alone  after  dinner  to  enjoy  his  wine,  with  the  Alle- 
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gory  in  a  Roman  helmet  sprawling  on  the  painted  ceiling 
above  him,  while  around  about  are  old-fashioned  mahogany 
and  horsehair  chairs,  and  obsolete  tables  with  spindle  legs. 

There  are  plenty  of  lawyers  in  "  Bleak  House"  besides 
Tulkinghorn.  Conversation  Kenge,  of  Kenge  &  Carboy, 
Lincoln's  Inn,  was  a  portly,  important  looking  gentleman, 
dressed  all  in  black,  with  a  white  cravat,  large  gold  watch- 
seals,  a  pair  of  gold  eyeglasses,  and  a  large  seal  ring  upon 
his  little  finger.  Mr.  Guppy  was  employed  in  Kenge  ft 
Carboy's  office,  where  he  learned  enough  to  file  his  decla- 
ration of  love  to  Esther  "  without  prejudice.*' 

Mr.  Vholes  was  another  solicitor  in  Jamdyce  v.  Jam- 
dyce.  He  was  a  sallow  man,  with  pinched  lips,  that  looked 
as  if  they  were  cold,  a  red  eruption  upon  his  face,  tall  and 
thin,  high  shouldered  and  stooping,  always  dressed  in  bladc» 
black  gloved,  and  buttoned  to  the  chin.  Mr.  Vholes  used 
to  say  that  when  a  client  of  his  laid  down  a  principle  that 
was  not  of  an  immoral  nature  it  devolved  upon  him  to  carry 
it  out;  the  ethical  force  of  which  was  rather  marred  bf 
his  explanation  that  by  immoral  he  meant  illegal. 

But,  of  all  Dickens^s  disreputable  lawyers,  Sampson  Brass, 
Daniel  Quilp's  attorne>',  was  probably  the  lowest.  He  was 
a  tall,  meagre  man,  with  a  nose  like  a  wen,  a  protruding 
forehead,  retreating  eyes,  and  hair  of  a  deep  red,  with  a 
cringing  manner  and  a  very  harsh  voice — his  face  being, 
indeed,  **  one  of  nature's  beacons,  warning  off  those  who 
navigated  the  shoals  and  breakers  of  the  World,  or  of  that 
dangerous  strait,  the  Law."  But,  as  he  was  wont  to  boast, 
he  was  a  gentleman — by  Act  of  Parliament.  "  I  maintain 
the  title  by  the  annual  payment  of  twelve  pounds  sterling 
for  a  certificate.  I  am  not  one  of  your  writers  of  books,  or 
painters  of  pictures,  who  assume  a  station  that  the  laws  of 
their  country  don't  recognize.  H  any  man  brings  an  action 
against  me  he  must  describe  me  as  a  gentleman,  or  his  action 
is  null  and  void."  Well  might  the  words  of  Sir  Thomas 
Smith  apply,  "  Gentlemen  bee  made  good  cheape  in  Eng- 
land." 

But  even  an  Act  of  Parliament  itself  could  not,  for  sev- 
eral reasons,  have  made  a  gentleman  of  Sampson's  sister 
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Sally.  Lord  Coke  lays  it  down  that  women  cannot  be 
attorneys,  otherwise,  no  doubt.  Miss  Sally  Brass  would  have 
taken  out  her  certificate.  *'  Tliis  Amazon  at  law  was  a  lady 
of  thirty-five  or  thereabouts,  of  a  gair:t  and  bony  fi^re 
and  a  resolute  bearing,  which,  if  it  repressed  the  softer 
emotions  of  love  and  kept  admirers  at  a  distance,  certainly 
inspired  a  feeling  akin  to  awe  in  the  breasts  of  those  male 
strangers  who  had  the  happiness  to  approach  her."  In  face 
she  bore  a  striking  resemblance  to  her  brother  Sampson. 
"  In  complexion  she  was  sallow,  rather  a  dirty  sallow,  but 
this  hue  was  agreeably  relieved  by  the  healthy  glow  which 
mantled  in  the  extreme  tip  of  her  laughing  nose.  Her 
voice  was  exceedingly  impressive,  deep  and  rich  in  quality, 
and,  once  heard,  not  easily  forgotten.  Her  usual  dress  was 
a  green  gown,  in  color  not  unlike  the  curtain  of  the  office 
window,  made  tight  to  the  figure,  while  her  head  was  in- 
variably ornamented  with  a  brown  gauze  scarf,  like  the 
wing  of  the  fabled  vampire.  She  was  bom  and  bred  to 
law,  and  e\'en  in  childhood  was  noted  for  her  exquisite 
manner  of  putting  an  execution  into  her  doWs  house  and 
taking  an  exact  inventory  of  the  chairs  and  tables.*'  When 
Shakespeare  portrayed  his  feminine  lawyer  he  gave  us 
Portia;  when  Dickens  tried  his  hand  he  gave  us  Sally 
Brass.  Th^  girl  graduates  of  the  present  time,  the  women 
moulded  to  the  fuller  day,  with  their  **  star  sisters  answering 
under  crescent  brows,"  have  thus  their  choice  of  ideals. 

When  Dickens  began  first  to  observe,  and  tlien  to  write 
about  what  he  saw,  it  was  nominally  the  nineteenth  cen* 
tury;  but,  so  far  as  the  law  was  concerned,  the  eighteenth 
century  lasted  until  the  Reform  Act  of  1832.  The  laws, 
a  century  ago,  were  almost  mediaeval,  and  the  trouble  was 
that  judges  and  lawyers,  for  the  most  part,  were  satis- 
fied with  them.  Not  all,  by  any  means.  Here  and  there 
a  voice  cried  in  the  wilderness,  and  men  like  Bentham 
marched  around  Jericho,  blowing  their  rams'  horns.  But 
it  was  not  the  first  blast,  nor  the  second,  that  levelled  the 
walls.  Reform  came  very  slowly  indeed,  until  the  middle 
of  the  century;  then  the  walls  fell  with  a  crash.  There 
were  not  a  few  defects  in  the  law  against  which  Dickens 
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ihot  hts  arrows  of  abuse  and  ridicule,  and 
we  shall  now  recall 

In  the  beginning  of  the  last  century  most 
felonies,  and  most  felonies  were  capital  Over  two  I— idred 
offences  were  punishable  with  death,  espcctaUj  those  which 
involved  a  confusion  of  those  great  pronouns  nMan  and 
tuum,  as  Lord  Coke  calls  them.  Undc.  the  Shopliftiiig  Ad. 
for  example,  to  which  Dickens  refers  in  **  Bamabjr  VbaAgtJ' 
stealing  in  a  shop  to  the  value  of  five  shillings  was  a  capital 
offence  Stealing  in  a  dwelling-house  to  the  value  of  fMtf 
shillings  was  likewise  capiul,  and  the  endeavors  of 
like  Erskine  and  Romtlly  to  mitigate  the  severity  of 
laws  were  frustrated  by  Lx>rd  Eldon.  That  great  but  nar- 
row-minded man  might  have  profited  by  these  words  of 
Lord  Coke  (not  generally  considered  as  a  leader  of  refonn), 
who  said  in  the ''  Epilogue  to  the  Third  Institute,''  **  What  a 
lamentable  case  it  is  to  see  so  many  Christian  men  and 
women  strangled  on  that  cursed  tree  of  the  gallows,  inso- 
much as  if t  in  a  large  field,  a  man  might  see  together  all 
the  Christians,  that  but  in  one  year  throughout  England, 
come  to  that  untimely  and  ignominious  death,  if  there  were 
any  spark  of  grace  or  charity  in  him,  it  would  make  his 
heart  to  bleed  for  pity  and  compasskML** 

When  Dickens  began  his  career  things  were  about  as 
bad  as  they  were  in  the  latter  part  of  the  eighteenth  century, 
the  date  of  "  The  Tale  of  Two  Cities/'  ''  The  forger  was 
put  to  death;  the  utterer  of  a  bad  note  was  put  to  death; 
the  unlawful  opener  of  a  letter  was  put  to  death;  the  coiner 
of  a  bad  shilling  was  put  to  death.  Not  that  it  did  the  least 
good  in  the  way  of  prevention,  but  it  cleared  off,  as  to  this 
world,  the  trouble  of  each  particular  case,  and  left  nothing 
else  connected  with  it  to  be  looked  after."  And  then  the 
heads  of  the  victims  used  to  be  hung  up  at  Temple  Bar,  as 
Judas  Maccabeus  hung  Nicanor's  head  upon  the  tower  as 
an  evident  and  manifest  sign  unto  all 

In  one  of  the  early  ''  Sketches  by  Boz''  Dickens  describes 
a  visit  to  Newgate.  In  the  prison  chapel  was  the  condemned 
pew,  in  which  the  wretches  who  were  condemned  to  death 
listened  to  their  own  funeral  sermon  oo  the  Sunday  before 
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their  execution;  while  at  one  time,  not  then  far  distant, 
their  coffins,  with  a  grimly  terrific  humor,  were  placed  in 
the  pew  beside  them.  Let  us  hope,  said  he,  that  the  increase 
of  civilization  and  humanity,  which  abolished  this  frightful 
and  degrading  custom,  may  extend  itself  to  other  usages 
equally  barbarous. 

Executions  were  then  public,  and»  up  to  at  least  recent 
times,  were  attended  by  people  of  the  first  fashion.  Bos- 
well,  Johnson's  biograji^er,  had  a  great  taste  for  that  sort 
of  thing.  On  one  occasion,  he  records,  he  saw  six  executed 
at  Tyburn;  on  another,  fifteen  at  Newgate.  The  solemn 
procession  to  Tyburn  had  been  abrogated  in  1783,  much  to 
Boswell's  disgust,  and  Dr.  Johnson  observed:  "The  age 
is  running  mad.  Men  are  to  be  hanged  in  a  new  way.  The 
old  method  was  most  satisfactory  to  all  parties;  the  public 
was  gratified  by  a  procession,  the  criminal  was  supported 
by  it.  Why  is  all  this  to  be  swept  away?"  The  celd>rated 
George  Selwyn  never  missed  a  hanging  without  some  legiti- 
mate excuse.  When  Hackman  was  executed  for  the  murder 
of  Miss  Ray,  the  Earl  of  Carlisle  wrote  Selwyn  an  account 
of  it,  and  added,  "  Everybody  inquired  after  you."  Selwyn 
made  a  trip  to  Paris  to  see  Damien  broken  on  the  wheel 
for  attempting  to  assassinate  Louis  XV.  He  displayed  so 
much  interest  that  he  was  asked  by  a  French  nobleman  if 
he  were  a  hangman.  "  No,  sir,"  was  his  reply,  "  I  have 
not  that  honor;  I  am  only  an  amateur." 

Charles  Lamb  wrote  to  a  friend  in  Paris :  ''  Have  you 
seen  a  man  guillotined  yet?    Is  it  as  good  as  hanging?" 

But  times  and  tastes  change.  In  1849  Dickens  saw  the 
two  Mannings,  husband  and  wife,  executed  on  the  wall  of 
Horsemonger  Lane  Jail,  and,  like  a  true-born  Englishman, 
sat  down  quickly  and  wrote  a  letter  to  the  Times,  advo- 
cating a  change  which  was  finally  effected,  I  believe,  in 
1868. 

As  you  well  know,  the  goods  of  a  stranger  upon  the 
demised  premises  are,  with  certain  exceptions,  liable  to  dis- 
tress for  rent.  When  Tommy  Traddles  was  lodging  with 
the  Micawbers  one  of  Micawber*s  financial  storms  broke, 
and    forthwith   Micawber   wrote   to   Copperfield:    **The 


412      THE  LAW  AND  LAWYERS  OF  CHAKLES  DICKENS. 

present  cominunication  is  penned  within  the  personal  range 
(I  cannot  call  it  society)  of  an  individual  in  a  state  dosdy 
bordering  on  intoxication  employed  by  a  broker.  That 
individual  is  in  legal  possession  of  the  premises,  under  a 
distress  for  rent  His  inventory  includes  not  only  the  chat- 
tels and  effects  of  every  description  belonging  to  the  under- 
signed, as  yearly  tenant  of  this  halntation,  bat  also  those 
appertaining  to  Mr.  Thomas  Traddles,  lodger,  a  member 
of  the  Honourable  Society  of  the  Inner  Temple.** 

Harold  Skimpole  had  an  amusing  experience  with  a  land- 
lord's warrant,  under  which  his  furniture  was  distrained 
upon — ^at  least  amusing  to  him.  "  The  oddity  of  the  thing;" 
said  Mr.  Skimpole,  with  a  quickened  sense  of  the  ludicroos, 
"  is  that  my  diairs  and  tables  were  not  paid  for,  and  yet 
my  landlord  walks  off  with  them  as  composedly  as  possi- 
ble !  Now  that  seems  droll !  There  is  something  grotesque 
in  it  The  chair  and  table  merchant  never  engaged  to  pay 
my  landlord  my  rent  Why  should  my  landlord  quarrd 
with  him?    His  reasoning  seems  defective.** 

In  "  Oliver  Twist*'  Dickens  notices  one  of  the  common 
law  incidents  of  the  marriage  relation.  Mrs.  Bumble,  the 
helpmeet  of  the  celebrated  beadle,  had  unlawfully  possessed 
herself  of  a  certain  gold  locket  and  ring  taken  from  Oliver's 
mother  as  she  lay  a-dying  in  the  workhouse.  When  taxed 
with  the  crime  Mr.  Bumble,  following  the  example  of  our 
common  ancestor,  endeavored  to  shift  the  reqxmsibility. 
"  It  was  all  Mrs.  Bumble.  She  would  do  it,'*  urged  Mr. 
Bumble,  first  locking  round  to  ascertain  that  his  partner 
had  left  the  room. 

"That  is  no  excuse,"  replied  Mr.  Brownkm.  ''You 
were  present  on  the  occasion  of  the  destruction  of  these 
trinkets,  and,  indeed,  are  the  more  guilty  of  the  two  in  the 
eye  of  the  law ;  for,  indeed,  the  law  supposes  that  your  wife 
acts  under  your  direction." 

''If  the  law  supposes  that,"  said  Mr.  Bumble,  squeezing 
his  hat  emphatically  in  both  hands,  **  the  law  is  a  ass — a 
idiot.  If  that's  the  eye  of  the  law,  the  law's  a  hadidor; 
and  the  worst  I  wish  the  law  is,  that  his  eye  may  be  opened 
by  experience." 
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Dickens  had  doubtless  seen  many  coroners'  inquests,  and 
he  reports  several.  There  was  that  held  upon  tlie  supposed 
body  of  John  Harmon,  at  the  Six  Jolly  Fellowship  Porters, 
in  "  Our  Mutual  Friend,"  when  Jesse  Hexam,  who  had  such 
remarkable  luck  in  finding  dead  bodies,  was  the  star  wit- 
ness. When  Nemo  died,  in  "Bleak  House,"  the  inquest 
was  also  held  at  a  public  house,  as  seemed  to  be  the  custom. 
Indeed,  it  was  said  the  coroner  frequents  more  public  houses 
than  any  man  alive.  Dickens  describes  the  proceedings  at 
the  Sol's  Arms  very  graphically,  where  Little  Swills,  the 
comic  vocalist,  looks  on  in  order  to  reproduce  the  scene 
at  the  Harmonic  meeting  in  the  evening.  Little  Jo  is  the 
only  mourner  for  the  dead,  except  Lady  Dedlock,  whom 
he  afterwards  guides  to  her  lover's  grave  in  Tom-all-Alone's. 
She  asks  the  waif  of  the  street  if  it  is  consecrated  ground, 
perhaps  fearing  that,  if  a  suicide,  his  body  would  receive 
outcast  burial.  ''  Is  it  blessed?"  said  she.  **  I'm  blest  if 
I  know,"  said  Jo.  "  Blest?  I  should  think  it  was  t'othered 
myself.    But  I  don't  know,  nothink!" 

When  Daniel  Quilp  was  found  drowned,  and  the  coro- 
ner's jury  found  it  a  case  of  suicide,  he  was  buried  with  a 
stake  through  his  heart,  in  the  centre  of  four  lonely  roads. 
This  was  a  very  old  custom  in  England,  but  there  seems 
to  be  no  legal  authority  for  it.  Perhaps  the  place  was  so 
selected  that,  by  the  continual  passage  of  the  living,  the 
burial-place  might  be  trodden  down  and  forgotten.  It  has 
been  suggested  that  the  stake  was  driven  through  the  heart 
to  keep  the  ghost  from  walking.  The  old  Canon  Law,  I 
believe,  simply  prohibited  the  performance  of  the  burial  office 
over  the  bodies  of  those  who  committed  suicide  or  were 
deprived  of  life  as  a  penalty  for  crime,*  and  if  you  will 
borrow  a  Prayer-Book  you  will  sec  this  retained  in  the 
Rubric  of  the  Burial  Service  of  the  Church  of  England. 

The  origin  of  the  cross-roads  burial  is  obscure  and  worth 


'  **  Plasttit  ut  liii  qui  stbi  ipsis  voluntaric  .  .  .  inferunt  fnortem 
nulla  pro  illis  in  oblatione  commemoratio  fiat  neque  cum  psalmis  ad 
sepulturam  eorum  cadavera  dcducantur.  .  .  Similiter  ct  de  his  placuit 
fieri  qui  pro  suis  sceleribus  moriuntur."— Dffrrl«m  Causa  xxiii,  Qmst 
y,  c.  u.    Gibson's  Codes,  450. 
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**  a  look  into  the  antiquities,  than  which  nothing  is  more 
venerable,  profitable,  and  pleasant."  Some  think  it  dates 
from  so  late  a  period  as  1600,  though  this  seems  improbable. 
But  the  custom  was  abolished  in  1823  by  4  Geo.  IV,  c  52, 
which  shows  that  the  story  of  **  Old  Curiosity  Shop"  must 
antedate  that  time.  "  Bleak  House"  was  subsequent,  and 
so  was  "  Nicholas  Nickleby,"  in  which  Ralph  Nickleby,  as 
he  goes  home  to  hang  himself,  paused  to  look  at  the  grave 
of  a  suicide  in  whose  case  he  himself  had  been  of  the  jury. 

In  "  Hard  Times"  Dickens  complains,  and  justly,  of  the 
ineqtiality  of  the  law  in  England,  which  allowed  divorce 
to  the  rich  and  forbade  it  to  the  poor.  Stephen  Blackpool, 
who  found  he  had  drawn  not  merely  a  blank  in  the  matri- 
monial lottery,  but  the  Black  Spot  itself,  when  he  took  Mrs. 
Blackpool  for  better  or  worse,  applied  to  Bounderby  for 
advice  how  to  be  rid  of  her.  "  It  costs  money,"  said  Boon- 
derby,  "  a  mint  of  money.  You'd  have  to  go  to  Docton* 
Commons  with  a  suit,  and  you*d  have  to  go  to  a  court  of 
Common  Law  with  a  suit,  and  you'd  have  to  go  to  the 
House  of  Lords  with  a  suit,  and  you*d  have  to  get  an  Act 
of  Parliament  to  enable  you  to  marry  again,  and  it  would 
cost  you  (if  it  was  a  case  of  very  plain  sailing)  I  suppose 
from  a  thousand  to  fifteen  hundred  pounds :  perhaps  twice 
the  money."  Mr.  Bounderby,  who  afterwards  married  Grad- 
grind's  daughter,  found  himself  in  a  like  fix :  his  wife  leaves 
htm,  and  he  sends  her  paraphernalia  after  her.  *'  I  am 
Josiah  Bounderby,  and  I  had  my  bringing  up.  She's  the 
daughter  of  Tom  Gradgrind,  and  she  had  her  bringing  up, 
and  the  two  horses  wouldn't  pull  together." 

Bounderby  probably  never  read  the  Apocrypha.  If  he  had, 
he  might  have  approved  the  wisdom  of  the  Son  of  Sirach, 
who  said,  "  Of  woman  came  the  beginning  of  sin,  and 
through  her  we  all  die.  If  she  go  not  as  thou  wouldest  have 
her,  cut  her  off  from  thy  flesh,  and  give  her  a  bill  of  divorce, 
and  let  her  go." 

Up  to  Justinian's  time  divorce  might  take  place  by  mutual 
consent,  but  it  is  said  that  only  one  took  advantage  of  this 
liberty  for  five  hundred  years.  The  laxity  of  morals  which 
marked  the  decadence  of  Rome  followed,  and  was  caused 
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by  the  idle  luxury  of  the  later  period,  producing  a  state  of 
things  which  will  soon  be  repeated  with  us  unless  some 
reform  is  effected.  To  elevate  our  marriage  institutions  by 
tinkering  with  our  divorce  laws  is  like  putting  a  plaster  on  a 
cancer.  The  evil  is  not  superficial,  but  internal,  a  very 
corruption  of  the  blood. 

But,  as  Lord  Coke  would  say,  let  us  now  return  to  Dick* 
ens,  for  I  know  you  will  gladly  hear  him. 

By  the  common  law  an  ordinary  suit  for  a  debt  was  begun 
by  a  capias  ad  respondendum,  under  which  the  debtor  was 
arrested  and  obliged  to  give  special  bail  for  his  appearance. 
If  a  judgment  was  recovered  against  him,  and  he  was 
unable  to  pay  the  debt,  or  refused,  as  Mr.  Pickwick  did, 
to  pay  it,  he  was  arrested  on  a  capias  ad  satisfaciendum 
and  committed  to  a  prison,  such  as  the  Fleet  or  the  Mar- 
shalsea,  until  the  debt  was  paid,  which  might  mean  im- 
prisonment for  life,  in  small,  damp,  crowded  rooms,  with* 
out  beds.  Pickwick  mistook  the  underground  rooms  of 
the  poor  prisoners  for  coal  cellars.  The  prisoner  or  his 
friends,  if  they  had  means  enough,  might,  indeed,  pay  for 
better  accommodations.  Pickwick  made  such  arrangements 
in  the  Fleet,  and  Dorrit  had  his  own  rooms  at  the  Mar- 
shalsea,  supported  by  Amy. 

The  law  was  gradually  reformed  in  England  by  various 
statutes  from  1844  to  1846,  and  imprisonment  was  finally 
abolished  in  1869.  I"  Pennsylvania  the  Act  of  July  12,  1842, 
abolished  arrest  in  civil  suits,  certain  cases  excepted.  These 
changes  were  not  effected  without  great  effort  Imprison- 
ment for.  debt  was  considered  proper  and  even  necessary, 
although  unknown  to  the  early  common  law.  Richard 
Steele,  in  No.  172  of  the  Spectator,  says  it  is  an  honorable 
thing  for  a  lawyer  to  imprison  the  careless  debtor.  There 
is  hardly  a  novel  of  Dickens,  or  of  Thackeray  too,  where 
someone  is  not  imprisoned  for  debt  The  sheriff's  officer 
first  took  the  defendant  to  a  sponging-house,  where  he  was 
temporarily  detained  while  he  or  his  friends  raised  the 
mcMiey.  You  may  remember  how  Rawdon  Crawley  was 
seized  al  a  most  inopportune  time,  and  taken  to  Mr.  Moss's 
in  Cursitor  Street,  Chancery  Lane,  for  one  hundred  and 
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sixty-six,  six  and  eight  pence,  at  the  suit  of  Mr.  Nathan, 
and,  likewise,  Mr.  Watkins  Tottle  was  suddenly  arrested, 
and  for  a  mere  trifle  of  thirty-seven  pounds  found  himself 
an  inmate  of  the  establishment  of  Mr.  Solomon  Jacobs, 
also  of  Cursitor  Street,  Chancery  Lane. 

Why  they  called  these  places  sponging-houses  I  do  not 
know,  unless  because  they  squeezed  the  debtors  in  them. 
Harold  Skimpole  was  "  took  for  debt,"  and  a  goodly  pro- 
portion of  the  characters  in  **  Pickwick,'*  from  Pidcwidc 
himself  to  Jingle.  Indeed,  there  was  quite  a  family  reunion 
in  the  Fleet,  and  if  Pickwick  were  not  tabooed  to  me,  we 
might  speak  thereof  at  length.  But  Micawber  and  Dorrit 
remain. 

Dickens  knew,  as  a  lad,  what  it  was  to  be  took  for  debt, 
for  his  father  underwent  that  painful  experience,  and  it  was 
in  the  King's  Bench  Prison  that  Micawber  uttered  his 
famous  warning  that,  if  a  man  had  twenty  pounds  a  year 
for  his  income,  and  spent  nineteen  pounds,  nineteen  shil- 
lings, and  six  pence,  he  would  be  happy,  but  that  if  he  spent 
twenty  pounds  one,  he  would  be  miserable.  There  was  an 
insolvent  debtors'  act  then,  of  which  Micawber  took  ad- 
vantage, and,  in  the  meantime,  enjoyed  himself  hugely  in 
composing  a  petition  to  Parliament  praying  for  an  altera- 
tion in  the  law  of  imprisonment  for  ddit 

But  it  was  in  ''  Little  Dorrit"  that  Dickens  described  at 
large  life  in  the  debtors'  prison,  as  the  whole  story  centres 
about  it  The  Marshalsea  was  originally  the  prison  of  the 
Court  of  the  King's  Steward  and  Marshal,  having  juris- 
diction of  cases  arising  within  a  space  of  twelve  miles 
around  the  King's  Court,  "a  mere  Palace  Court  juris- 
diction," as  Mr.  Rugg,  Arthur  Qennam's  professional 
adviser,  remarked  as  he  recommended  that  Gennam  should 
be  arrested  by  preference  on  a  writ  from  the  Superior  Court, 
and  be  talcen  to  the  King's  Bench  Prison.  But  Qennam 
preferred  to  go  to  the  Marshalsea,  because  he  had  there 
known  Little  Dorrit,  the  child  of  the  Marshalsea. 

William  Dorrit  was  the  Father  of  the  Marshalsea,  and 
proud  of  the  title.  He  had  been  there  so  long  thjtt  he  re- 
garded it  as  his  own.    He  was  the  oldest  inhabitant,  and 
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all  the  newcomers  were  presented  to  him  at  what  resembled 
a  State  Drawing  Room;  and  he  was  really  happier  there 
than  when  a  turn  of  fortune's  wheel  made  him  wealthy  and 
Oldened  the  prison  gate.  '*  It's  freedom,"  said  one  of  the 
residents.  '*  Elsewhere  people  are  restless,  worried,  hurried 
about,  anxious.  Nothing  of  the  kind  here.  We  have  done 
all  that;  we  know  the  worst  of  it;  we  have  got  to  the 
bottom;  we  can't  fall,  and  what  have  we  found?  Peace. 
That's  the  word  for  it.  Peace."  There  is  a  good  deal  of 
philosophy  in  that  But  Dorrit  did  not  think  he  had  got 
to  the  bottom.  There  was  the  workhouse,  where  old  Nandy 
lived.  The  Father  of  the  Marshalsea  was  disgusted  with 
Amy  because  she  walked  with  Nandy  in  the  street.  *'  Tlie 
Workhouse,"  said  he,  "  the  Union!  No  privacy,  no  visitors, 
no  station,  no  respect.  Most  deplorable."  It  was  a  great 
day  in  the  Marshalsea  when  old  Dorrit  left  it  and  started 
on  his  travels  to  Italy  and  Switzerland,  but  at  last  his  mind 
fails  him,  and  wanders  back  to  the  old  days  when  he  was 
the  first  in  that  humble  society. 

Dickens  as  a  young  man  was  a  reporter  in  Doctors*  Com- 
mons, and  in  "  David  Copperfield"  has  a  good  deal  to  say 
about  the  Ecclesiastical  Courts.  Copperfield  entered  the 
office  of  Spenlow  &  Jorkins,  the  distinguished  proctors, 
and  Steerforth  gave  him  a  lucid  explanation.  "  A  proctor,'* 
he  said,  "  is  a  sort  of  monkish  attorney.  I  can  tell  you 
best  what  he  is  by  telling  you  what  Doctors'  Commons  is. 
It's  a  little,  out-of-the-way  place  where  they  administer  what 
is  called  ecclesiastical  law,  and  play  all  kinds  of  tricks  with 
obsolete  old  monsters  of  Acts  of  Parliament,  which  three- 
fourths  of  the  world  know  nothing  about,  and  the  other 
fourth  supposes  to  have  been  dug  up  in  a  fossil  state  in  the 
days  of  the  Edwards.  It's  a  place  that  has  a  monopoly  in 
suits  about  people's  wills,  and  pec^le's  marriages,  and  dis- 
putes among  ships  and  boats."  Spenlow  was  a  little,  light- 
haired  gentleman,  with  undeniable  boots  and  the  stifFest  of 
white  cravats  and  shirt  collars.  "  He  was  buttoned  up 
mighty  trim  and  tight,  and  must  have  taken  a  great  deal 
of  pains  with  his  whiskers,  and  was  got  up  with  such  care 
that  he  could  hardly  bend  himself,  and.  when  he  turned  to 
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glance  at  some  papers  on  his  desk^  was  obliged  to  move  his 
whole  body  from  the  bottom  of  his  spine,  like  Punch/' 

In  "  Sketches  by  Boz''  there  is  an  amusing  account  of 
Doctors'  Commons,  and  the  case  of  *'  The  Office  of  the  Judge 
promoted  by  Bun\plc  \\  SludberryT'  in  the  Court  of  Arches. 
This  was  a  brawling  case ;  that  is,  Sludberry  and  Buropk 
had  a  falling  out  at  a  vestry  meeting,  by  which  Sludberry, 
the  aggressor,  brought  himself  within  the  jurisdictXMi  of 
the  court,  who,  having  heard  the  evidence,  pronounced  upon 
Sludberry  the  awful  sentence  of  excommunication  for  a  fort- 
night and  payment  of  costs.  Upon  which  Sludberry,  a  red- 
faced,  sly-looking  gingerbeer  seller,  asked  the  court  to  take 
off  the  costs  and  excommunicate  him  for  the  rest  of  his  life, 
as  he  never  went  to  church  at  all. 

David  Copperfield  tells  of  another  case,  where  a  baker 
was  excommunicated  for  six  wedcs  and  sentenced  in  no 
end  of  costs  for  objecting  in  a  vestry  to  a  paving  rate; 
and  still  another  excommunication  case,  which  arose  out  of 
a  scuffle  between  two  church  wardens,  one  of  whom  was 
alleged  to  have  pushed  the  other  against  a  pump,  the  han- 
dle of  which  projected  into  a  school-house,  which  school- 
house  was  under  a  gable  of  the  church  roof,  thus  making 
the  push  an  ecclesiastical  offence. 

Another  case  of  Spenlow's  was  a  suit  for  annulment  of 
marriage.  The  husband,  whose  name  was  Thomas  Ben- 
jamin, took  out  his  marriage  license  as  Thomas  only,  sup- 
pressing the  Benjamin  in  case  he  should  not  find  himself 
as  comfortable  as  he  expected.  Not  finding  himself  as  com- 
fortable as  he  expected,,  he  now  came  forward  and  declared 
that  his  name  \Vas  Thomas  Benjamin,  and,  therefore,  he 
was  not  married  at  all,  which  the  court  confirmed  to  his 
great  satisfaction. 

But  now  all  this  miserable  business  is  done  away  with 
in  England,  and  the  Ecclesiastical  Courts  deal  only  with 
clergymen  of  the  Established  Church  in  their  professional 
character.  Let  us  be  thankful  that,  in  our  country,  we  have 
been  saved  all  this. 

We  will  now  look  at  the  picture  of  the  Court  of  Chancery 
which  Dickens  gives  us  in  *'  Bleak  House,"  a  novel  written 
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for  the  purpose  of  attacking  that  court,  as  **  Nicholas 
Nickleby"  was  written  to  expose  the  Yorkshire  schools,  and 
"  Oliver  Twist"  to  lay  bare  the  English  Poor  Laws  and  the 
horrors  of  crinie. 

A  bill  in  equity,  in  those  days,  was  not  the  innocent  docu 
ment  which  with  us  bears  the  name,  but  a  much  more  for- 
midable instrument.  In  the  first  place,  it  was  very  lengthy. 
After  the  caption  and  names  of  the  parties  came  the  stating 
part,  in  which  the  plaintiff  stated  the  facts  of  his  case;  then 
a  general  charge  of  confederacy  against  the  defendants  and 
divers  other  persons  then  unknown.  This  was  originally 
inserted  in  order  to  lay  ground  for  amendment  by  adding 
other  parties  to  the  bill,  but  soon  became  a  mere  form. 
The  next  was  the  charging  part  of  the  bill,  in  which  were 
set  out  anticipated  defences,  which  were  then  denied  or 
avoided  in  order  to  ground  interrogatories.  Then,  after 
an  averment  that  the  plaintiff  had  no  remedy  at  law,  came 
the  interrogatories  propounded  to  the  defendant,  with 
prayers  for  relief  and  process.  As  the  costs  were  in  pro- 
portion to  the  length  of  the  pleadings,  it  will  be  readily  seen 
that  the  solicitors  had  every  temptation  to  prolixity.  Thus, 
a  witness  testified  before  the  Chancery  Commission  of  1852: 
*'  If  I  draw  a  document  of  120  folios,  I  get  £6,  and  if  I 
compress  that  into  30  folios  I  get  only  30  shillings.  In  fact 
the  worse  the  business  is  done  the  better  it  is  paid  for." 
A  folio  being,  as  I  believe,  fifteen  lines  of  six  words  each.' 

It  frequently  happened  that  the  defendant's  answer  ren- 
dered it  necessary  or  advisable  to  amend  the  bill,  adding 
fresh  interrogatories  which  called  for  a  further  answer. 
Sometimes  the  plaintiff  would  designedly  refrain  from  mak- 
ing his  bill  full  in  the  first  instance  and  file  what  was  called 
a  fishing  bill,  and  then,  on  the  answer  coming  in,  would 
avail  himself  of  its  averments  to  frame  his  amendment. 
This  was  called  "  scraping  the  defendants  conscience/*  • 

As  the  defendant  very  frequently  filed  a  cross-bill  against 

'Testimony,  Henry  Lake,  First  Report,  Chancery  Commission,  1852, 
Appendix  A,  page  loa 

^Testimony,  James  Lowe,  Chancery  Commission,  1816,  pages  165, 
166. 
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the  plaintiff  to  scrape  his  conscience,  and  there  were  con- 
tinual opportunities  for  exceptions,  and  references  to  a  mas^ 
ter  and  appeals,  it  will  easily  be  seen  that  by  the  time  the 
parties*  consciences  had  become  thoroughly  scrap^^,  the  pro- 
ceedings had  become  unconscionably  complicated. 

Again,  the  rules  of  the  court  required  that  every  person 
having  any  interest,  no  matter  how  theoretical  or  contingent, 
must  be  made  a  party,  and  this  added  enormously  to  die 
expense,  and  also  to  the  vexation  of  suitors.  Many  a  man 
whose  interest  was  as  a  practical  matter  nothing,  would  be 
made  a  defendant,  and,  fearing  to  disregard  the  suit,  would 
be  obliged  to  employ  counsel.  Forster,  Dickens's  biogra- 
pher, mentions  a  case  of  a  legacy  of  three  hundred  pounds 
charged  on  a  farm  worth  twelve  hundred  pounds.  There 
was  but  one  defendant  in  reality,  but  seventeen  according  to 
the  technical  rule,  and,  after  two  years,  it  was  discovered 
that  an  eighteenth  should  be  added,  and  the  suit  begun  de 
novo,  after  costs  had  been  incurred  of  over  eight  hundred 
pounds.  This  case  Dickens  worked  up  in  Bleak  House  as 
the  story  of  Gridley,  "  the  man  from  Shropshire.'* 

The  testimony  in  a  Chancery  case  was  not  oral,  but  taken 
in  writing  by  commissioners,  or  examiners.  The  party 
examining  prepared  his  questions  in  writing,  and  the  other 
side  cross-examined,  if  he  chose,  and  questions  and  cross- 
questions  were  propounded  to  the  witnesses  by  the  examiner. 
This  method  was  most  unsatisfactory,  tedious,  and  ex- 
pensive. A  witness  before  the  Qiancery  G>mmission  testi- 
fied that  in  one  case,  where  a  bill  had  been  filed  against 
the  directors  of  a  bank  to  hold  them  liable  for  its  debts,  the 
expense  of  obtaining  the  testimony  of  one  witness  was  over 
eight  hundred  pounds.  The  witness  observed  that  ''die 
tremendous  expense  expedited  a  compromise.'*  * 

Then  every  party  had  to  take  office  copies  of  every  paper 
filed,  or  at  least  pay  for  them,  on  penalty  of  incurring  die 
displeasure  of  the  officials. 

Then  the  delay  caused  by  appeals  was  something  of  which 


*  Testimony,  S.  B.  Toller,  Third  Report,  Chancery  Commission,  1856^ 
page  j8. 
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we  can  have  little  idea  at  this  time.  In  i8i  i  a  Scotch  solici- 
tor testified  before  the  committee  on  delays  of  suits  in  Chan- 
cery :  *'  I  know  that  there  has  been  a  great  increase  of 
appeals,  and  I  know  that  appeals  are  entered,  many  of  them, 
only  for  the  purposes  of  delay.  There  was  a  remarkable 
instance  of  it  this  session,  to  prevent  a  person  paying  one 
thousand  pounds  into  court;  it  was  in  the  House  (of  Lords) 
seven  years.  I  had  orders  to  withdraw  the  appeal  as  soon 
as  it  should  be  called  on,  and  when  it  came  to  the  last 
moment  I  todc  it  away  upon  paying  the  costs.'*  * 

In  1824  a  witness  before  the  Chancery  Commission  spoke 
of  the  ''  heart-sickening  delays"  in  appeals,  and  mentioned 
one  important  case,  appealed  from  the  Master  of  the  Rolls 
to  the  Chancellor,  which  remained  unheard  for  nearly  six 
years.* 

VV^ell  might  poor,  crazy  Miss  Flite  say  so  often :  **  I  ex- 
pect a  judgment    Shortly.    On  the  day  of  Judgment." 

Litigated  or  contentious  suits  we  all  expect  to  be  some- 
what protracted;  but  when  all  hands  simply  want  their 
rights  determined  by  the  court  it  seems  cruel  to  prohibit 
them.  Yet  this  was  what  the  Court  of  Chancery  did  by 
making  no  distinction  between  contentious  and  merely  ad- 
ministrative business.  The  disputes  which  arise  over  the 
interpretation  of  wills,  the  settlement  of  accounts,  and,  in 
short,  the  thousand  and  one  things  which  our  Orphans' 
Court  attends  to  every  month,  would,  in  England,  under 
the  old  practice,  be  the  subjects  of  bills  in  equity,  with  all 
their  delay,  expense,  and  vexation  of  spirit,  as,  for  example, 
where  a  trustee  filed  a  bill  merely  to  obtain  the  direction  of 
the  court  in  the  execution  of  the  trust,  or  to  have  the  tenns 
of  an  obscure  will  construed  by  the  court,  or  where  a  credi- 
tor was  required  to  make  formal  proof  of  his  claim:  all 
these  proceedings  assumed  the  cumbrous  and  expensive  char- 
acter of  hostile  suits.^ 


•Testimony,  James  Qialmers,  Chancery  Commission,  June  18,  181 1, 
page  24. 

•^Testimony,  John  Forster,  Chancery  Commission,  1826^  Apj>endix 
A,  page  302. 

'Chancery  Commission,  Fir^it  Report,  1852,  page  la 
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In  1855  it  was  said  before  the  Giancery  G>inniissioii  that 
it  took  the  registrar  six  months  merely  to  settle  the  decree 
in  the  settlement  of  an  intestate  estate  where  some  of  the 
children  had  been  advanced.  It  only  required  somebody  to 
do  it  "  who  understood  figures,"  but  there  was  ''  nothing 
that  any  man  of  business  might  not  settle  in  two  or  three 
hours."  • 

Then  when  the  decision  of  the  Chancery  suit  involved  a 
preliminary  determination  of  the  legal  rights  of  the  parties, 
the  Chancellor  generally  considered  himself  bound  to  direct 
an  issue  to  a  court  of  law,  or  take  the  opinion  of  the  law 
judges.  He  was  concluded  to  be  sure  by  neither,  but  took 
this  course  to  assist  his  conscience,  and  it  need  hardly  be 
said  that  it  was  a  proceeding  which  did  not  speed  the  cause 
nor  lessen  its  expense. 

In  one  case,  where  the  contest  involved  the  determination 
of  who  were  the  next  of  kin,  the  Master  of  the  Rolls  heard 
the  case  for  three  days,  and  then  directed  an  issue.  The 
case  was  tried  for  two  days,  and  then  the  Master  of  the 
Rolls,  dissatisfied  with  the  verdict,  directed  a  new  trial 
The  Master  of  the  Rolls  was  again  dissatisfied,  but  no  fur- 
ther trial  was  awarded,  for  the  very  simple  reason  that  the 
fund  of  five  thousand  pounds  was  just  sufficient  to  pay  the 
costs.* 

How  Bentham  lashed  the  whole  system.  "  Equity!"  he 
exclaims.  ''  Equity!  It  is  a  term  of  derision,  a  cruel  mock- 
ery. Is  it  a  remedy?  It  sweetens  like  sugar  of  lead;  it 
lubricates  and  soothes  like  oil  of  vitriol."  And  in  another 
place  he  says,  **  The  parties,  unheard  of  and  unthought  of, 
pay  their  way  through  the  offices  like  half-starved  flies 
crawling  through  a  row  of  spiders." 

The  Court  of  Chancery,  in  some  of  the  colonies,  was  even 
worse,  if  possible.  According  to  Parkes's  **  History  of  the 
Court  of  Chancery" — I  have  not  seen  the  repcrt  of  the  Par- 
liamentary Commission  at  first  hand — ^the  Court  of  Chan- 


*  Testimony,  R.  B.  Foltett«  Chancery  Commission.  Third  Report 
18^,  page  93. 

'Testimony  of  Joseph  Leech,  Chancery  Commission.  1852,  Appendix 
A,  page  7. 
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ccry  in  the  island  of  Montserrat,  West  Indies,  had  several 
times  been  presented  as  a  public  nuisance;  and,  he  says, 
**  the  tornado  which  periodically  interrupts  the  sittings  of 
the  West  India  G)urts  of  Chancery  is  the  only  temporary 
relief  of  the  islanders  from  the  visitation  of  equity." 
'  A  dishonest  trustee  sometimes  used  these  delays  as  an 

engine  of  fraud.     He  would  say,  for  example,  to  a  minor 

*  coming  of  age :   "  There  is  a  difficulty  in  this  case,  and  we 

*  must  get  the  direction  of  the  court.  If  we  go  formally  into 
^  court  you  will  have  some  time  to  wait,  but  if  you  take  the 
l3*  accounts  as  they  are  you  will  get  so  much  immediately/* 
^  Naturally,  the  young  man  would  take  what  he  could,  rather 
V  i^                      than  spend  years  in  Chancery  trying  to  get  more.*® 

:iS  The  pages  of  "  Bleak  House"  do  not  disclose  the  details 

of  the  great  case  of  Jarndyce  v.  Jarndyce,  although,  as  the 

at'  book  was  professedly  written  to  show  up  the  iniquities  ot 

^'  the  Court  of  Chancery,  and  is  spun  out  to  more  than  a 

!^  thousand  pages,  surely  a  few  might  have  been  spared  to 

o(  i^  give  the  reader  a  definite  idea  of  what  the  case  was  about. 

f  tn^  It  does  not  appear,  however,  that  the  question  was  how  the 

)0  ^'  trusts  under  the  Jarndyce  will  were  to  be  administered,  and, 

\ii!ii^  while  the  costs  were  steadily  increasing,  the  value  of  the 

pajti  estate  was  steadily  decreasing.  **  It  was  a  street  of  perish- 
ing, blind  houses,  and  their  eyes  stoned  out,  without  a  pane 

^f  It  of  glass,  without  so  much  as  a  window  frame,  with  the  bare 

,\^  blank  shutters  tumbling  from  their  hinges,  and  the  iron 

l^;t  rails  peeling  away  in  flakes  of  rust,  the  chimneys  sinking 

jj^  in;   the  stone  steps  to  every  door  (and  every  door  might 

^i  be  Death's  Door)  turning  stagnant  green."     Meanwhile, 

^ifi  the  legatees  were  reduced  to  poverty,  and  everybody  had 
to  have  or  pay  for  copies  of  cartloads  of  papers,  and  all 

^(t^  hands  went  down  the  middle  and  up  again,  through  such 

^(tk  an  infernal  country  dance  of  costs  and  fees  and  nonsense 

/L^'  and  corruption  as  was  never  dreamed  of  in  the  widest  vis- 

'  ,  Qfi  ions  of  a  Witch's  Sabbath.    ''  And  nothing  ever  ends.    And 

^  we  can't  get  out  of  the  suit  on  any  terms,  for  we  are  made 


ltd 


^  "*  Testimony,  John  Bell,  Chancery  Commission,  1826,  Appendix  A, 

'^^  page  25a. 
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parties  to  it,  and  must  be  parties  to  it,  whether  we  like  It 
or  not." 

So  Tom  Jarndycc  committed  suicide  from  despair. 
•'  For/'  said  he.  "  it's  being  roasted  at  a  slow  fire,  it's  being 
stung  to  death  by  single  bees,  it's  going  mad  by  grains." 

So  Gridley,  the  ruined  suitor,  dies  from  sheer  exhaustion. 
Meanwhile,  the  Lord  High  Chancellor,  sitting  in  the  very 
heart  of  the  London  fog,  hears  the  interminable  case,  term 
after  term,  until  a  later  will  is  discovered  among  Krook's  old 
rubbish,  and  the  suit  collapses,  just  as  the  entire  property 
is  eaten  up  in  costs,  leaving  nothing  behind  but  what  Con- 
versation Kenge  called  a  Monument  of  Chancery  Practice. 

All  these  evils  of  Qiancery  were  well  known,  and  had 
been  exposed  over  and  over  again.  But  where  the  Blue 
Books,  in  which  the  evidence  is  contained,  find  one  reader, 
Dickens*s  '*  Bleak  House"  will  find  a  myriad.  Even  Pirkes's 
•'  Historj'  of  the  Court  of  Chancery,"  one  of  the  most  interest- 
ing law-books  ever  written,  does  not  attract  the  casual  reader. 
It  is  a  pity,  therefore,  not  to  put  too  fine  a  point  on  it,  as 
Snagsby  would  say,  that  Dickens  can  hardly  be  said  to  have 
been  quite  fair  in  **  Bleak  House,"  for  at  the  very  time  it 
was  written  the  Court  of  Chancery  had  been  radically 
changed  by  an  Act  of  Parliament,  of  which  Dickens  takes 
no  notice  whatever.  "  Bleak  House"  was  published  in 
monthly  numbers,  from  March,  1852,  to  September,  1853, 
and  its  preface  is  dated  .August,  1853,  while,  strange  to 
say,  the  Acts  of  15  and  16  Vict.,  passed  July  i,  1852,  c.  86 
and  87,  made  most  important  alterations  in  the  method  of 
taking  evidence,  substituted  printed  bills  for  engrossed  bills, 
simplified  rules  as  to  joinder  of  parties,  gave  the  Chancellor 
full  power  to  determine  questions  of  law,  substituted  sala- 
ries for  fees,  and  abolished  many  useless  expenses  and  offices. 
These  acts  substantially  reformed  the  court,  though  it  con- 
tinued its  separate  existence  until  the  Judicature  Act  of 
1873,  when  the  courts  were  consolidated,  and  (to  notice  one 
important  change)  it  was  provided  that  in  case  of  any  con- 
flict between  the  rules  of  equity  and  the  rules  of  the  common 
law  with  reference  to  the  same  matter,  the  rules  of  ecfuity 
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should  prevail.^'  This  principle,  we  are  proud  to  say,  has 
been  recognized  in  Pennsylvania  from  the  earliest  times,  and 
in  Pollard  v.  Shaffer ^^^  our  leading  case  upon  the  subject, 
Qiief- Justice  McKean  said  in  terms,  *'  Equity  is  part  of  the 
law  of  Pennsylvania."  The  way  in  which  our  peculiar  sys- 
tem was  developed  is  extremely  interesting,  and  every  stu- 
dent should  read  not  only  Laussat's  early  essay  on  the  sub- 
ject, but  also  Mr.  Fisher's  article  on  the  ''  Administration  of 
Equity,  through  Common  Law  Forms,"  in  i  Law  Quarterly 
Reticw,  455. 

Yet,  in  his  preface  to  **  Bleak  House,"  in  August,  1853, 
Dickens  wrote,  "  As  it  is  wholesome  that  the  public  should 
know  what  has  been  doing,  and  still  is  doing,  in  this  con- 
nection, I  mention  here  that  everything  set  forth  in  these 
pages  concerning  the  Court  of  Chancery  is  substantially  true, 
and  within  the  truth." 

If  Dickens  really  intended  that  his  readers  should  know 
the  truth  he  should  have  mentioned  the  Act  of  1852,  and 
he  certainly  should  have  known  of  this  act,  as  the  Parlia* 
mentary  Commission  which  gave  rise  to  it  could  hardly  have 
escaped  his  attention.  This  commission,  appointed  in  1850, 
was  headed  by  Romilly,  then  Attorney-General,  and  the  bill 
suggested  by  it  was  presented  by  Lord  St.  Leonards  and  ap- 
proved by  Lord  Lyndhurst.  Dickens,  therefore,  did  not 
kill  the  Cha.icery  snake,  but  only  jumped  on  it  after  it  was 
dead. 

I  have  thus  passed  over  in  a  very  cursory  and  digressive 
manner  some  of  the  Lawyers,  and  something  of  the  Law, 
as  portrayed  by  Chiarles  Dickens.  Did  time  permit  it  might 
be  interesting  to  speak  also  of  other  like  topics,  such  as  the 
Patent  Laws,  of  his  views  as  to  the  English  Poor  Laws 
£S  found  in  "  Oliver  Twist"  and  the  "  Uncommercial  Trav- 
eller/' and  what  he  has  to  say  of  prisons  and  penal  systems, 
of  solitary  confinement,  and  his  criticisms  of  our  Philadel- 
phia penitentiary. 

There  are  many  interesting  trials  in  Dickens.    Everyone 

^Pugh  V.  HcatK  7  App.  Cases,  237. 
"i  Dallas,  210  (17B7). 
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thinks  at  once  of  the  most  celebrated,  Bardell  v.  Pickwick, 
but  there  are  many  others.  Read  the  trial  of  Darnay  for 
treason  in  the  *'  Tale  of  Two  Cities/'  and  his  trials  in  Paris 
during  the  Terror;  the  trials  of  the  Artful  Dodger  and  of 
Fagin  in  "  Oliver  Twist,"  Kit's  trial  at  the  Old  Bailey  in 
the  "  Old  Curiosity  Shop,"  and  the  death  sentence  of  Mag- 
witch  in  ''  Great  Expectations."  And  in  that  one  of  Dr. 
Marigold's  Prescriptions,  called  "  To  be  Taken  with  a  Grain 
of  Salt,"  there  is  a  description  of  a  murder  trial  combined 
with  a  very  good  ghost  story. 

Then,  too,  Dickens  often  lingers  over  his  descriptions  of 
the  Inns  of  Court,  dear  to  every  American  lawyer's  math 
ory  or  imagination,  recalling  in  their  very  names  the  asso- 
ciations of  centuries  of  legal  history. 

These  and  sundry  other  matters  of  great  importance  I 
pass  over  with  dry  foot,  and  leave  the  learned  and  judicious 
reader  to  his  own  judgment  thereof.  But  anyone  who  will 
read  Dickens's  books,  with  these  things  in  mind,  will  find 
them  as  interesting  as  novels. 

John  Marshall  Gest.. 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ATTORNEYS. 

The  Supreme  Court  of  Illinois  holds  in  People  ex  ret. 
Daieen  v.  Gilmore,  73  N.  E.  737,  that  in  proceedings  for 
piiinfirt  disbarment  of  an  attorney  the  fact  that  respond- 
enty  after  conviction  in  another  state  of  embez- 
zlement and  sentenced  to  the  state  penitentiary,  was  par- 
doned by  the  Governor  of  such  state  did  not  efface  the 
moral  turpitude  involved  in  the  crime  nor  obliterate  the  stain 
on  respondent's  moral  character,  and  consequently  that  the 
omission  of  an  applicant  for  admission  to  the  bar  to  advise 
the  court  that  he  has  been  convicted  of  a  crime  affecttng  his 
moral  character  cannot  be  regarded  otherwise  than  as  the 
reprehensible  concealment  of  a  fact  which  it  is  the  duty  of 
such  applicant  to  disclose.  See  also  People  ex  rel.  v.  George^ 
186  111.  122. 


BANKRUPTCY. 

An  interesting  decision  in  relation  to  bankruptcy  occurs 
in  the  case  of  IVcsfcrn  Tic  oiirf  Timber  Company  v.  Ben 
PnteTMiMs  A'  Browtt,  Trustee  of  the  Estate  of  S.  F.  Hat- 
'^'•*  rison,  a  Bankrupt,  25  S.  C  R.  339,  where  the 
Supreme  Court  of  the  United  States  holds  that  a  corporate 
creditor  is  not  entitled  to  set  off,  in  proving  its  claim  against 
the  bankrupt  debtor's  estate,  a  sum  retained  by  it  with  knowl- 
edge of  the  debtor's  insolvency,  and  within  four  months  of 
the  filing  of  the  petition  in  bankruptcy,  which  sum  was  due 
and  owing  the  bankrupt  under  an  agreement  by  which,  in 
paying  its  employees,  the  corporation  was  to  deduct  from 
their  wages  the  amount  due  from  such  employees  to  the 
bankrupt  for  supplies  sold  them  by  him,  and  to  remit  to  him 
the  amount  thus  deducted,  irrespective  of  any  indebtedness 
otherwise  due  from  him  to  the  corporation.  Compare 
Libby  v.  Hopkins,  104  U.  S.  303. 

01 
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BURDEN  OF  PROOF. 

The  difficult  question  that  arises  in  connection  with  the 
rights  of  shippers  where  goods  are  sent  over  several  con- 
cofiatctkit  noting  lines  are  constantly  appearing  in  the 
^•"•^^  decisions.  An  interesting  case  is  Meredith  v. 
Seaboard  Air  Line  Ry.,  50  S.  E.  i,  where  the  Supreme 
Court  of  North  Carolina  decides  that  where  goods  are  deliv- 
ered to  an  initial  carrier,  without  any  special  contract,  to 
be  transported  to  a  point  on  the  line  of  a  connecting  carrier, 
and  there  is  a  delay  in  shipment,  and  the  goods  are  deliv- 
ered at  their  destination  in  a  damaged  condition,  the  burden 
is  on  the  initial  carrier,  in  an  action  brought  against  it,  to 
show  that  the  damage  did  not  occur  while  the  gcxxls  were  in 
its  possession.    Compare  Briinall  v.  Railroad,  32  Vt  665. 


CARRIERS. 

In  Sprig^s  AdmW  v.  Rutland  R.  Co.,  60  AtL  143,  the 
Supreme  Court  of  Vermont  holds  that  a  contract  for  the 
DivUADity  •§   shipment  of  cattle  in  the  company  of  a  caretaker 

Contract  exempting  the  carrier  from  liability  in  excess  of 
an  agreed  valuation  for  damage  to  the  cattle,  whether  caused 
by  negligence  or  otherwise  and  exempting  it  from  any  lia- 
bility for  injury  to  the  caretaker,  is,  if  not  altogether  good, 
divisible  in  its  provisions  as  to  the  cattle  and  the  caretaker, 
and  if  one  of  such  provisions  is  good  it  may  be  sustained, 
although  the  other  is  condemned  as  illegal.  See  Kimball  v. 
The  Rutland  and  Burlington  R.  R.  Co.,  26  Vt.  247. 

In  St.  Louis  Southwestern  Ry.  Co.  of  Texas  v.  White, 
86  S.  W.  71,  the  Court  of  Civil  Appeals  of  Texas  decides 
RcprcjMtatiMi  that  whcrc  plaintiff  inquired  of  defendant's 
to  PoAMfiffors  ticket  agent  as  to  the  best  route  for  his  wife  to 
take  in  order  to  reach  a  certain  point,  though  the  representa- 
tions of  the  agent  were  not  binding  on  the  company  when 
made  in  reference  to  matters  about  another  road,  unless  he 
was  authorized  so  to  do,  or  unless  such  representations  were 
made  in  connection  with  his  duties,  where  he  makes  repre- 
sentations in  relation  to  such  other  route  in  order  to  induce 
parties  to  purchase  over  his  road,  and  such  parties  are  so 
induced  to  purchase,  and  an  injury  results  therefrom,  the 
road  he  represents  is  liable  therefor,  and  such  acts  being 
within  the  scope  of  his  apparent  authority,  it  was  not  neces- 
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sary  to  allege  in  the  complaint  custom  and  usage  of  ticket 
agents  so  to  do.  Compare  Mitchell  v.  Zimmerman,  4 
Tex.  75. 

In  Crutchcr  v.  Choctazv,  O.  and  G.  R.  Co.,  85  S.  W.  768, 
the  Supreme  Court  of  Arkansas  decides  that  a  carrier,  to  be 

iMgty  to  liable  for  special  damages  for  delay  in  transpor- 
TrMfperutiM  tation  of  freight,  must  have  had  notice,  before  or 
at  the  time  the  contract  was  made,  of  the  special  circum- 
stances. It  is  not  enough  that  it  receive  such  notice  during 
the  delay.  See  also  in  connection  herewith  Hooke  Smelting 
Co.  V.  Planter/  Compress  Co.,  79  S.  W.  1052. 

The  Court  of  Civil  Appeals  of  Texas  decides  in  Blake  v. 
Kansas  City  Southern  Ry.  Co.,  85  S.  W.  430,  t^at  though 
pbBmsCm-   the  conductor  of  a  Pullman  car  which  forms 

**^^  part  of  a  railway  train  is,  in  his  dealings  with 
the  passengers,  to  be  regarded  as  a  servant  of  the  railroad, 
making  it  responsible  for  his  acts  as  though  he  were  directly 
employed  by  it,  this  is  not  so  as  respects  his  dealings  with  a 
trespasser  on  the  train  and  on  the  Pullman  car.  This  deci- 
sion forms  an  important  exception  to  the  general  rule.  See 
Thorpe  v.  Railway  Company,  76  N.  Y.  406. 


CONSTITUTIONAL  LAW. 

It  IS  satisfactory  to  have  the  question  of  the  validity  of 
state  laws  requiring  vaccination  established  by  the  Supreme 
ctniprtifr  Court  of  the  United  States,  though  there  seems 
vaedMttoa  ^  y^y^  |j^„  practical  tuiantmity  in  the  decisions 
of  the  state  courts  upon  this  subject  It  is  held  by  the 
Supreme  Court  of  the  United  States  in  Henning  Jacohson  v. 
Commonwealth  of  Massachusetts,  25  S.  C.  R.  358,  that  the 
personal  liberty  secured  by  the  Fourteenth  Amendment  to 
the  Federal  Constitution  against  state  deprivation  is  not 
infringed  by  a  state  law  authorizing  compulsory  vaccination 
by  local  beards  of  health  when  deemed  necessary  for  the 
public  health  or  safety,  under  which,  as  construed  by  the 
highest  state  court,  vaccination  may  be  required  of  all  the 
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CONSTITUTIONAL   LAW  (Continued), 
inhabitants  of  a  city  where  smallpox  is  prevalent  and  increas- 
ing.   See  also  Blue  v.  Beach,  155  Ind.  121,  50  L.  R  A.  64. 


An  act  of  North  Dakota  passed  in  1903  substituted,  in 
cases  of  convictions  of  murder  in  the  first  degree,  close  con- 
Es  pMt  Pacto  finement  in  the  penitentiary  for  not  less  than  six 
^^'  nor  more  than  nine  months  after  judgment  and 
before  execution  of  the  death  penalty,  in  lieu  of  confinement 
in  the  county  jail  for  not  less  than  three  nor  more  than  six 
months,  and  changed  the  place  of  execution  from'  the  county 
jail  to  the  penitentiary.  In  John  Roomy  v.  State  of  North 
Dakota,  25  S.  C.  R.  264,  the  Supreme  Court  of  the  United 
States  decides  that  this  statute  is  not  ex  post  facto  as  applied 
to  a  person  convicted  of  that  crime  prior  to  its  passage^  on 
the  ground  that  it  did  not  alter  the  existing  situation  of  the 
criminal  to  his  material  disadvantage.  Compare  In  re  Med" 
^»  ^34  U.  S.  i6a 


The  Court  of  Civil  Appeals  of  Texas  decides  in  Houston 
and  T.  C.  R.  Co.  v.  Everett,  86  S.  W.  17,  that  the  Legisla- 
MnUTMtmu  turc  may  prescribe  a  penalty  for  the  failure  of 
cmmmtrf  railroads  to  furnish  cars  for  the  shipment  of 
freight,  although  the  shipment  in  contemplation  is  to  be  an 
interstate  shipment.  Compare  Railway  Co.  v.  Mayes,  84 
S.  W.  S3. 


The  Supreme  Court  of  Indiana  decides  in  Old  Wayne 
Mut.  Life  As/n  of  Indianapolis  v.  McDonough,  73  N.  E. 
Dm  PncmMB  703,  that  a  Statute  of  Pennsylvania  requiring 
••  ^^  foreign  insurance  companies  wishing  to  do  busi- 
ness in  the  state  to  file  with  the  Insurance  Conunissioner  a 
stipulation  that  process  affecting  the  company,  served  on 
the  Insurance  Commissioner,  or  the  party  designated  by  him, 
or  the  agent  specified  by  the  company,  shall  have  the  same 
effect  as  if  served  personally  on  the  company,  does  not  deny 
a  foreign  insurance  company  due  process  of  law,  within  the 
inhibition  of  the  Fourteenth  Amendment  of  the  Federal 
Constitution,  and  is  valid.  Ccmipare  Railroad  v.  Harris,  12 
Wall.  65. 
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CONTRACTS. 

The  Court  of  Appeals  of  Maryland  decides  in  Baltimore 
Humane  Impartial  Soc.  and  Aged  Women's  and  Aged 
Pvbuc  PMicy  ^^^^^'^  Homes  v.  Pierce,  60  Atl.  277,  that  a  con- 
tract executed  on  entrance  into  an  old  man's 
home,  whereby  any  property  which  the  inmate  may  receive 
in  the  future  is  to  become  the  property  of  the  home,  is  unen- 
forceable, as  against  public  policy.  Compare  German  Aged 
PeopWs  Home  v.  Hammerbacker,  64  Md.  495. 


CORPORATIONS. 

In  Rascover  v.  American  Linseed  Co.,  135  Fed.  341,  the 
United  States  Circuit  Court  of  Appeals,  Second  Circuit, 
Powers  of  decides  that  the  directors  of  a  corporation  under 
"^■^^^^  their  general  and  ordinary  powers  have  author- 
ity to  incur  expense  in  notifying  the  stockholders  of  a  pro- 
posed scheme  of  consolidation,  or  for  exchanging  the  stock 
of  the  corporation  for  that  of  another,  as  a  matter  of  which 
It  is  their  duty  to  promptly  and  fully  advise  all  stockholders 
not  only  in  their  own  interest,  but  in  that  of  the  corpora- 
tion ;  and,  having  such  authority,  the  manner  of  giving  such 
notice  and  the  expense  to  be  incurred  therefor  is  a  matter 
within  their  discretion,  and  the  corporation  is  bound  by  a 
contract  made  by  them  for  the  publication  of  notices  to 
stockholders  setting  forth  the  scheme,  whether  it  is  con- 
summated or  not 

DEATH. 

The  questions  connected  with  the  statutory  right  to  sue 
for  the  death  of  a  relative  as  provided  in  such  statutes  give 
Actioas  occasion  for  many  interesting  decisions.  A 
'^•^•"  recent  and  important  one  is  the  case  of  Inter- 
naiioftal  and  G.  N.  Ry.  Co.  v.  Boykin,  85  S.  W.  1 163,  where 
the  Court  of  Civil  Appeals  of  Texas  decides  that  in  an  action 
by  a  husband  for  the  death  of  his  wife  evidence  that  he  had 
married  again  is  inadmissible.  Compare  G.  C.  and  S.  F.  Ry. 
V.  Younger,  90  Tex.  387. 


ELECTIONS. 

Interesting  constitutional  questions  have  been  raised  as 

to  the  legality  of  the  use  of  the  modem  voting  machine  under 

vott«t        ^^^  provisions  for  voting  by  ballot.     In  City 

MociUfloA       ^f  Detroit  V.  Board  of  Inspectors  of  Election  for 

Fourth  Election  Dist.  of  Second  Ward  of  City  of  Detroii, 
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I02  N.  \V.  1029,  the  Supreme  Court  of  Michigan  is  con- 
fronted by  this  question,  and  holds  that  a  constitutional  pro- 
vision requiring  all  votes  except  for  township  officers  to  be 
given  by  ballot  merely  declares  the  policy  of  the  state  to 
assure  to  the  elector  a  secret,  as  distinguished  from  ah  open 
vote,  and  does  not  permanently  establish  a  particular  mode 
of  voting  and  is  not  infringed  by  a  statute  autliorizing  the 
use  of  voting  machines,  and  requiring  all  voting  by  madiine 
to  be  by  a  secret  vote.  Compare  In  re  yoiing  Machine,  19 
R.  I.  729,  36  L.  R.  A.  547,  and  opinion  of  the  justices,  178 
Mass.  605. 

EVIDENCE. 

In  Houston  Electric  Co.  v.  Lmvson,  85  S.  W.  459,  the 
Court  of  Civil  Appeals  of  Texas  decides  that  where,  in  an 
pkyskai  action  foT  injuries  to  an  infant,  its  father  claimed 
riaainitita  ^^^  j^  y^^^  scriously  injured,  but  refused  to  per- 
mit an  examination  by  a  committee  of  physicians  to  be 
appointed  by  the  court,  and  the  child  was  not  brought  into 
court  during  the  trial,  evidence  of  such  refusal  was  admis- 
sible as  tending  to  discredit  the  father's  claim  as  to  the  extent 
of  the  injuries.    Compare  Ry.  Co.  v.  Cluck,  jj  S.  W.  403. 

The  rules  referring  to  the  care  to  be  exercised  in  accepting 
the  testimony  of  an  accomplice  give  rise  to  an  interesting 
Arnwmri  d^c^s^on  in  Sto^xe  v.  StoXe,  85  S.  W.  808,  where 
it  is  held  by  the  Court  of  Criminal  Appeab  of 
Texas  that  an  inmate  of  a  disorderly  house  cannot  be  pros^ 
cuted  under  an  indictment  for  keeping  a  disorderly  house, 
and  hence,  in  a  prosecution  under  such  an  indictment,  the 
evidence  of  an  inmate  is  not  that  of  an  accomplice. 


In  State  v.  Miller,  60  Atl.  202,  the  Court  of  Errors  and 
Appeals  of  New  Jersey  decides  that  it  was  not  erroneous  to 
w^mmdBm      permit  the  physician  of  the  jail,  in  which  the 

^•***^  accused  was  confined,  to  testify  to  wounds 
observed  by  him  on  the  backs  of  the  hands  of  the  accused, 
although  he  also  testified  that  he  had  the  accused  removed 
to  a  room  in  another  part  of  the  jail  and  divested  of  his 
clothing.     The  observation  made  by  the  witness  of  the 
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wounds  on  the  hands,  and  testified  to  by  him,  was  in  no 
sense  a  compelling  of  the  accused  to  be  a  witness  against 
himself.  If  the  removal  of  the  clothes  had  been  forcible,  and 
the  wounds  had  been  thus  exposed,  it  seems  that  the  evi- 
dence of  their  character  and  appearance  would  not  have 
been  objectionable.    See  State  v.  Ah  Chucy,  14  Nev.  79. 


FULL  FAITH  AND  CREDIT. 

In  Isaac  N.  E.  Allen  v.  Alleghcuy  Company,  25  S.  C  R. 
311,  the  Supreme  Court  of  the  United  States  decides  that 
Stet«tM«f  whether  or  not  a  corporate  c(Mitract,  entered  into 
Amoth^stmu  j,j  contravcution  of  the  statutes  regulating  for- 
eign corporations,  was,  under  the  prc^r  construction  of 
such  statutes,  ipso  facto  void,  and,  therefore,  unenforceable 
in  the  courts  of  another  state,  does  not  present  a  question 
under  the  full  faith  and  credit  clause  of  the  Federal  Con- 
stitution which  will  sustain  the  exercise  by  the  Federal 
Supreme  Court  of  its  appellate  jurisdiction  over  state  courts. 


GIFTS. 

In  re  Klenke's  Estate,  60  Atl.  166,  the  Supreme  Court  of 
Pennsylvania  decides  that  where  a  husband  deposits  with 
rwjttwptutti  ^^^  w'ife's  earnings  certain  money  of  his  own  in 
^VtuSk^  a  bank  in  his  wife's  name,  and  the  wife  subse- 
quently makes  additional  deposits,  and  the  hus- 
band never  claims  the  money,  the  presumption  is  that  it  was 
a  gift  to  the  wife.  It  is  further  held  that  where  a  deposit  in 
a  bank  stands  in  the  joint  names  of  a  husband  and  his  wife, 
they  hold  by  the  entireties,  and,  on  the  death  of  either,  the 
survivor  takes  the  whole.  See  also  Parry s  Estate,  188 
Penna.  33,  49  L.  R.  A.  444. 


INJUNCTION. 

In  Nerlien  v.  Village  of  Brooten,  102  N.  W.  867,  the 

Supreme  Court  of  Minnesota  decides  that  the  use  of  a  muni- 

um  h        ^^P^'  building  as  a  village  hall  for  private  com- 

gwjjggj       mercial  purposes  is  unauthorized,  and,  when 

objected  to  by  a  taxpayer  or  person  injuriously 

affected  through  the  business  transacted,  may  be  restrained 

by  injunction.    Applying  this  principle  it  is  held  that  where 
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the  village  marshal  is  permitted  by  the  municipality  to  spend 
a  portion  of  his  time  in  selling  the  vendible  articles  <^  a 
merchant  therein,  and  is  to  some  extent  paid  out  of  the 
public  funds,  the  municipality  may  be  restrained  by  injunc- 
tion from  continuing  such  diversion  of  the  public  funds. 
Gxnpare  ScoHeld  v.  Eighth  School  District^  27  Conn.  499. 


INTERSTATE  COMMERCE. 

The  St  Louis  Court  of  Appeals  of  Missouri  decides  in 
State  v.  Seagraves,  85  S.  W.  925,  that  the  carrying  of  a 
wb«t  Cm-     pleasure  party  on  a  steamboat  is  not  interstate 

■***"■•"  commerce,  although  the  boat  may  touch  the 
shores  of  different  states.  Compare  with  this  dedsion 
Dugan  v.  State,  125  Ind.  130,  9  L.  R.  A.  321. 


JURISDICTION  OF  FEDERAL  COURTS. 

In  Stamvood  v.  IVisliard,  134  Fed.  959,  the  United  States 
Circuit  Court  (S.  D.  Iowa,  Central  Division)  decides  that 
AiMmt  te  in  a  suit  brought  in  a  Federal  court  by  creditors 
CMtrovtrsy  ^f  ^j,  insolvent  corporation  on  behalf  of  them- 
selves and  all  other  creditors  similarly  situated  to  recover 
property  alleged  to  belong  to  the  corporation,  but  to  have 
been  fraudulently  acquired  by  certain  of  the  defendants, 
where  the  claims  of  some  of  the  complainants  exceed  $2000, 
others  may  join  although  their  claims  are  less  than  that 
amount.    See  also  note  to  Auer  v.  Lombard,  19  C.  C.  A.  75. 

The  Supreme  .Court  of  the  United  States  decides  in 
Bertha  Doctor  v.  John  Harrington,  2$  S.  C  R.  355,  that  the 
Divtr«Ny  H  f^ct  that  the  ultimate  interest  of  a  corporate 
citisMAbip  defendant  may  be  the  same  as  that  of  the  com- 
plaining stockholders  does  not  require,  in  arranging  the 
parties  to  a  cause,  for  the  purpose  of  determining  the  juris- 
diction of  a  Federal  circuit  court,  invoked  on  the  ground  of 
diversity  of  citizenship,  that  such  corporation  be  grouped  on 
the  side  of  complainants,  where  the  bill  alleges  that  the  cor- 
poration is  under  a  control  antagonistic  to  complainants, 
and  is  made  to  act  in  a  way  detrimental  to  their  rights. 
Compare  with  this  decision  Detroit  v.  Deen,  106  U.  S.  537. 
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LEASE. 

In  Fuller  v.  Rose,  85  S.  W.  931,  the  Kansas  City  Court 
of  Appeals  of  Missouri  decides  that  where,  by  lease  of  rooms 
CMistfvctiMi:  ^"  ^"  office  building,  the  tenants  were  denied  the 
^rtiM*  "^  ^^  ^"^  ^'  ^^^  walls  of  the  building  for  adver- 
tising their  business,  they  being  restricted  to  the 
use  of  the  windows  for  that  purpose,  the  tenants  cannot, 
without  any  claim  for  actual  injury  to  their  business,  restrain 
the  landlord  from  painting  advertisements  on  the  outer  walls 
merely  on  the  ground  that  the  advertisements  offend  their 
aesthetic  taste  and  dim  the  lustre  of  their  own  signs  painted 
on  the  windows.  Compare  with  this  decision  the  case  of 
Bailey  v.  Culver,  84  Mo.  54a 


MUNiaPAL  CORPORATIONS. 

The  Supreme  Court  of  Pennsylvania  decides  In  re  Perrys" 
ville  Avenue,  60  Atl.  160,  that  where  a  street  is  built  on  a 
impravtMMU:  sidc  of  a  Steep  hill,  and  a  retaining  wall  is  neces- 
RctAifltaff  Wad  sary  f or  its  support,  abutting  owners  who  knew 
of  the  building  of  the  wall,  and  most  of  whom  requested  the 
same,  are  liable  for  assessments  for  the  benefits  arising  there- 
from, though  the  wall  was  not  actually  built  on  their  land. 
Compare  Westerti  Penna.  Ry.  Co.  v.  Allegheny,  92  Penna. 
loa 

In  City  of  Richmond  v.  Caruthers,  50  S.  E.  265,  the 
Supreme  Court  of  Appeals  of  Virginia  decides  that  dead 
PMcmPwwm  ^^^^^^^^  animals  are  not  per  se  nuisances,  and 
cannot  he  made  such  by  legislative  declaration, 
and  consequently  that  an  ordinance  which,  immediately  upon 
the  death  of  a  domestic  animal,  and  before  it  becomes  a 
nuisance  or  dangerous  to  public  health,  deprives  the  owner 
of  the  animal  of  his  property  in  the  carcass,  and  invests  it 
in  a  public  contractor  for  the  removal  of  stKh  carcasses,  pro- 
vides for  the  taking  of  private  property  without  due  process 
of  law,  within  the  inhibition  of  the  Fourteenth  Amendment 
to  the  Federal  Constitution,  and  is,  therefore,  void.  On  the 
other  hand,  it  is  said  that  a  city  council  possesses  ample 
power  to  enact  and  enforce,  in  the  interest  of  public  health 
and  safety,  such  reasonable  ordinances  as  may  be  necessary 
with  respect  to  the  speedy  and  orderly  removal  of  dead  ani- 
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mals  to  places  of  safety,  by  the  owner  primarily,  or,  upon  his 
default,  by  such  other  agency  as  it  may  prescribe.    See  also 
Underwood  v.  Green,  42  N.  Y.  140. 


MURDER. 

In  Johnson  v.  State,  38  S.  182,  the  Supreme  G>urt  of 
Alabama  decides  that  where  an  officer  was  endeavoring  to 
sko^tecky  arrcst  one  who  by  reason  of  his  insanity  was 
^■•"*  incapable  of  committing  murder,  and  defendant 
freed  the  lunatic's  hand  from  the  grasp  of  the  officer,  therein 
enabling  the  lunatic  to  shoot  the  officer,  defendant  was  crim- 
inally responsible  for  the  lunatic's  act  See  also  i  East's 
P.  C,  c.  5,  sec.  14,  page  228. 


NEGUGENCE. 

The  Supreme  G>urt  of  Pennsylvania  decides  in  Kokn  v. 

May,  60  Atl.  301,  that  where  plaintiff,  an  upper  tenant  in  a 

prosinato      building,  was  injured  while  escaping  through  a 

^■**  window  during  a  fire  by  his  inability  to  escape 
otherwise  because  of  the  <^truction  of  the  stairway  by  the 
lower  tenant,  such  obstruction  was  the  proximate  cause  of 
his  injury.    Compare  Sewell  v.  Moore,  166  Penna.  570. 


POSTMASTERS. 

The  Supreme  Court  of  Arizona  decides  in  United  States 
v.  Griswold,  80  Pac  317,  that  under  the  bond  of  a  post* 
uoiiity  M      master,  conditi(Mied  that  he  will  faithfully  dis- 

"*^  charge  all  the  duties  and  trusts  imposed  on  him 
by  law  or  the  rules  and  regulations  of  the  Post  Office  Depart- 
ment, and  Postal  Laws  and  Regulations,  Sec.  105 1,  provid- 
ing that  the  postmaster  will  be  held  accountable  for  all  reg- 
istered matter  coming  into  h\i  office,  he  is  liable  for  a  ro- 
istered package  delivered  to  him ;  it  being  aftenn^ards  stolen, 
though  without  negligence  on  his  part.  Compare  with  this 
decision  the  case  of  People  v.  Faulkner,  107  N.  Y.  477. 
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PRESUMPTIONS. 

The  Supreme  Court  of  Vermont  holds  In  re  Cowdrys 
Will,  60  Atl.  141,  that  the  presumption  of  undue  influence 

untfM  which  the  law  raises  where  a  guardian  is  a 
iniMMt  beneficiary  of  his  ward's  will,  does  more  than 
to  take  the  burden  of  proof  from  the  contestants  of  the  will 
and  to  place  it  upon  the  guardian,  and  establishes  pritna  facie 
the  existence  of  such  influence  so  as  to  defeat  the  will,  unless 
and  until  it  is  overcome  by  counter  iMXX>f. 


RAILROADS. 

The  Supreme  Court  of  Pennsylvania  decides  in  Snyder  v. 
Baltimore  and  0.  R.  Co.,  60  Atl.  151,  that  the  Act  of  March 
conitiMnitiPT  ^7*  '^  (P.  L.  12),  conferring  on  certain  rail- 

«{jjjji|jy  roads  previously  incorporated  the  right  to 
straighten,  widen,  and  otherwise  improve  their 
lines  of  railroad,  removed  from  railroad  companies,  when 
the  necessity  of  enlargement  arose,  the  restriction  in  the 
general  railroad  act  of  1849  as  to  dwelling  houses,  so  as  to 
authorize  a  railroad  company,  in  widening  its  roadbed  for 
additional  tracks,  to  condemn  a  dwelling  house.  Compare 
with  this  decision  the  case  of  Dryden  v.  Railway  Co..  208 
Pa.  316. 


RIGHT  OF  PRIVACY. 

The  decision  of  the  Court  of  Appeals  of  New  York  in 
Robertson  v.  Rochester  Folding  Box  Co.,  171  N.  Y.  540,  in 
PBbucatiMi  which  the  right  of  a  person  to  enjoin  the  pub- 
•f  pictart  lication  of  her  picture  for  advertising  purposes 
and  recover  damages  was  denied  will  be  remembered  by  the 
readers  of  the  Law  Register  and,  it  may  be  recalled,  regret 
was  expressed  at  the  time  in  these  columns  over  the  decision. 
It  is  gratifying  to  find  a  contrary  holding  by  the  Supreme 
Court  of  Georgia  in  Pavesich  v.  New  En^and  Life  Ins.  Co., 
50  S.  E.  68,  in  which  case  the  New  York  decision  is  carefully 
and  fully  considered  as  well  as  other  decisions.  In  fact,  the 
case  presents  a  very  thorough  review  of  the  subject  of  the 
right  of  privacy  and  holds  in  a  decision  in  which  all  the 
justices  concur  that  the  publication  of  a  picture  of  a  person, 
without. his  consent,  as  a  part  of  an  advertisement,  for  the 
purpose  of  exploiting  the  publisher's  business,  is  a  violation 
of  the  right  of  privacy  of  the  person  whose  picture  is  repro- 
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duced,  and  entitles  him  to  recover,  without  proof  of  special 
damage.  It  will  be  remembered  that  the  New  York  dedsioii 
was  by  a  divided  court 


SECURITY  DEED. 

In  Benedict  v.  Ga^nmon  Theological  Seminary,  50  S.  E. 
162,  the  Supreme  Court  of  Georgia  decides  that  where  one 

uvy«f  borrows  money  from  another,  and  makes  him  a 
BMcatiM  Salt  g^^j  j^^  |^  secure  the  debt,  and  the  lender  sues 
the  borrower  upon  his  failure  to  pay  the  debt  at  maturity,and 
obtains  a  judgment  against  him,  before  the  execution  is 
levied  upon  the  land  given  as  security  the  lender  must  recon- 
vey  the  land  to  the  borrower,  and  have  the  deed  of  recon* 
veyance  recorded.  If  levy  is  made  without  such  reoonvey- 
ance,  and  the  land  sold  by  the  sheriff  by  virtue  of  the  execu- 
tion, such  sale  is  illegal  and  absolutely  void. 


SPEQFIC   PERFORMANCE. 

Against  the  dissent  of  four  judges  the  Court  of  Errors 
and  Appeals  of  New  Jersey  decides  in  Charlton  v.  Columbia 
CMtrMt  u     R^ol  Estate  Co.,  60  Atl.  192,  that  a  ^gned  but 

*-**^  undelivered  lease  may  be  given  in  evidence  to 
prove  an  agreement  upon  the  details  of  a  lease  pursuant  to 
one  of  the  terms  of  a  previously  signed  memorandum  in 
writing  of  an  oral  agreement  for  a  lease;  and  if  said  previous 
memorandum  of  agreement  for  a  lease  and  the  signed  but 
undelivered  lease,  taken  together,  show  a  complete  agree- 
ment upon  the  terms  of  a  lease,  the  statute  of  frauds  is  satis- 
fied and  specific  performance  may  be  decreed.  Compare 
Ryan  v.  United  States,  136  U.  S.  68. 


TELEGRAMS. 

The  growing  tendency  of  courts  to  allow  damages  for 
mental  anguish  in  consequence  of  a  delay  in  delivery  of  tele- 

D«tay  te       grams  furnishes  an  increasing  field  of  litigation. 

■^^^'•^  A  new  decision  in  reference  to  this  matter 
appears  in  Western  Union  Telegraph  Co.  v.  Reid,  85  S.  W. 
1 171,  where  the  Court  of  Appeals  of  Kentucky  decides  that 
mental  anguish  of  a  father  in  beholding  the  sufferings  of  his 
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child  during  the  period  that  a  telegraph  company  negligently 
delays  delivering  a  message  to  a  physician  announcing  the 
nature  of  the  child's  trouble,  and  requesting  his  immediate 
presence  with  surgical  instruments,  is  not  a  proper  element 
of  recovery  against  the  telegraph  company.  See  also  Black 
V.  Raihvay  Co.,  10  La,  Ann.  33. 


TRUSTEES. 

The  Supreme  Court  of  Pennsylvania  holds  in  Prinz  v. 
Lucas,  60  Atl.  309,  that  where  trustees  are  given  power 
CMi4act  tff  tmder  the  deed  of  trust  to  conduct  a  business  as 
BvsiiMM  jf  iii^y  ^,g,.^  absolute  owners  of  the  trust  prop- 
erty, the  estate,  and  not  the  trustees,  is  liable  for  the  negli- 
gent act  of  a  driver  of  a  team  employed  in  the  business. 


WILLS. 

An  interesting  question  arising  out  of  the  usual  statutory 
provision  that  a  will  must  be  signed  at  th^  end  thereof 
End  off  win  appears  in  the  case  of  Irwin  v.  Jacques^  73  N.  E. 
683.  It  is  there  held  by  the  Supreme  Court  of 
Ohio  that  where,  in  the  trial  of  such  issue,  the  original  will 
is  in  evidence,  and  shows  the  body  of  it  to  be  written  on 
horizontal  lines  of  several  pages  of  foolscap  or  legal  cap 
paper,  so  that  all  its  items  and  provisions  are  in  consecutive 
order  to  the  end  on  the  last  page,  and  under  which  the  tes- 
tator's signature  appears;  and  it  also  shows  that  there  is 
written  in  the  margin  of  the  last  page  to  the  left  of  and 
separated  from  the  body  of  the  instrtmient  a  dispositive 
clause,  extending  lengthwise  of  the  page  from  near  the 
bottom  to  near  the  top  thereof,  and  in  no  manner  connected 
with  the  body  of  the  instrument  by  any  words,  mark,  or 
character  as  a  reference  to  indicate  where  the  marginal  mat- 
ter is  to  be  read  in  relation  to  the  other  provisions;  and  it 
is  established  by  the  testimony  that  the  marginal  matter  was 
written  after  all  the  other  provisions  at  the  request  of  the 
testator  and  before  he  attached  his  signature  under  the  body 
of  the  will — then  such  will  is  not  signed  at  its  end,  as 
required  by  statute,  and  it  is  invalid  for  that  reason.  See 
also  Baker  v.  Baker,  51  Ohio  217. 
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The  Court  of  Errors  and  Appeals  of  New  Jersey  decides 
in  Tu€rk  v.  Schucter,  60  Atl.  357,  that  where  lands  are 
CMutractioa    ^evised  to  A  in  language  indeterminate  as  to 
**** '  the  quantity  of  the  estate,  and  an  express  power 

is  at  the  same  time  given  to  A  to  dispose  of  the  same  with- 
out qualification,  such  devise  passes  the  fee  to  A,  and  a 
devise  over  of  what  is  left  at  A's  death  to  B  is  void.  Com- 
pare Daunicy  \\  Borden,  36  N.  J.  Law,  46a 

The  Supreme  Court  of  Illinois  decides  in  Gerbrich  v. 
Frcitag,  Ji  N.  E.  338,  that  the  fact  that  husband  and  wife 
Joint  wiito  d^^'S^  ^^^*^  property  reciprocally  to  each  other 
by  a  joint  will  does  not  invalidate  the  same, 
unless  its  provisions  are  such  that  the  disposition  of  the 
property  is  suspended  after  the  death  of  one  until  the  death 
of  the  other,  so  that  the  will  cannot  be  executed  as  the 
separate  will  of  the  deceased. 


WITNESSES. 

The  Supreme  Court  of  Michigan  decides  in  Wilcox  v. 
Wilcox,  102  X.  \\\  954,  that  a  widow  who  presents  a  claim 
Transactioiij    against  hci  dcccascd  husband's  estate  for  medi- 
^  with  cal  attendance,  nursing,  and  other  incidental 

expenses  may  testify  to  items  concemmg  which 
she  shows  that  deceased  had  no  knowledge,  but  may  not 
testify  to  items  once  within  the  knowledge  of  deceased. 
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Provisions  by  Will  for  Posthumous  or  After-Borh 
Children. — The  recent  case  of  Newlin's  Estate,  209  Pa.  456^ 
1904,  apparently  marks  a  radical  departure  in  Pennsylvania 
from  a  settled  rule  of  construction  of  the  Statute  of  Wills  (Act 
of  1833)  where  the  rights  of  posthumous  children  are  involved. 
As  the  effect  of  the  decision  is  to  overrule  the  earlier  cases  on 
tie  subject,  it  is  necessary  to  understand  definitely  the  pre- 
vious attitude  of  the  court  towards  such  provisions  in  order  to 
determine  whether  or  not  the  decision  mentioned  is  consonant 
with  established  legal  principles  and  sound  reason.  It  was  with 
that  thought  in  mind  that  the  following  examination  of  the  au- 
thorities was  written. 

A  child,  bom  after  the  making  of  a  will  by  its  parent,  who 
has  died  without  adapting  that  instrument  to  his  changed  cir- 
cumstances, has  long  been  an  object  of  solicitude  to  our  laws. 
The  principle  of  protecting  children  thus  left  unprovided  for 
did  not  originate  with  us  nor  with  the  common  law,  but  owes  its 
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existence  to  the  civil  law.  It  was  thought  or  assumed  that  the 
parent  had  forgotten  the  child,  or  had  by  accident  overlooked 
the  fact  that  he  had  had  offspring  since  the  making  of  the  will, 
or  that  issue  might  be  born  after  his  death.  'Die  civil  law 
therefore  disregarded  such  a  will  in  order  to  enable  the  post- 
humous child  to  participate  in  the  property  left  by  its  father. 
That  principle  was  adopted  by  the  common  law,  and  at  an  early 
date  by  our  own  law. 

Under  the  civil  law  great  latitude  was  allowed  children  in 
contesting  the  provisions  of  the  parents  will.  A  son  might 
attack  his  father's  will  on  the  ground  that  he  was  not  sufficient- 
ly provided  for,  and  wiHs  were  frequently  set  aside  on  that 
ground.  Naturally,  the  law  was  especially  vigilant  to  protect 
the  rights  of  posthumous  children  or  of  children  bom  after  the 
making  of  a  will.  If  a  man  made  a  will  and  died,  and  a  son 
was  bom  after  his  death,  it  was  necessary  for  him  to  disin- 
herit the  child  expressly  to  keep  it  out  of  the  inheritance. 
Otherwise  the  birth  of  the  child  revoked  the  will  and  invali' 
dated  it  entirely. 

Gains  counsels  the  testator  to  disinherit  the  child  by  meanl 
of  this  formula,  "  Let  whatever  son  may  be  born  to  me  be  dis- 
inherited."   (Gains  ii,  130-132.) 

The  common 'law,  with  its  customary  suspicion  of  the  civil 
law,  was  long  in  adopting  this  doctrine,  and  then  adopted  it 
only  in  part.  For  the  common  law  said  that  in  the  case  of  a 
will  of  personalty,  subsequent  marriage  and  birth  of  issue  con- 
jointly revoked  the  will.  The  birth  of  a  posthumous  diild 
alone  would  not.  It  was  not  until  1771  that  it  was  settled  at 
the  common  law  in  England  that  a  will  disposing  of  realty  was 
revoked  by  subsequent  marriage  and  birth  of  issue. 

The  law  of  Pennsylvania  progressed  more  rapidly.  In 
1748  (Febmary  4,  Miller's  Laws,  22)  the  legislature  enacted 
that'  if  a  person  made  a  will  and  afterwards  married  or  had  a 
child  or  children,  and  then  died  leaving  a  child  **  not  named 
m  any  such  will,  even  though  a  posthumous  child,  the  will 
should  be  revoked  as  to  such  child.  And  this  act  applied  to 
lands  as  well  as  to  personalty.  This  act,  howcVer,  was  re- 
pealed in  1764,  and  a  new  act  passed  which  contained  a  similar 
provision,  but  substituted  the  words  "  not  provided  for  in  such 
will"  for  the  words  "  not  named  in  any  such  will."  It  is  ob- 
vious that  until  the  passage  of  the  Act  of  1764,  March  23 
(Hall  and  Sellers,  309),  if  a  testator  made  a  will  and  died,  and 
had  issue  bom  after  the  making  of  the  will  or  after  his  death, 
it  was  a  sufficient  compliance  with  the  law  if  the  child  was 
named  or  mentioned  in  the  will.  The  intention  of  the  l^sla- 
ture  in  making  this  change  in  phraseology  has  been  the  cause 
of  much  discussion  in  the  cases  since  decided.    These  statutes. 
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however,  were  undoubtedly  intended  for  remedial  statutes.  In 
"794  (April  19,  3  Sm.  L.  152,  Sec.  23)  the  legislature  re- 
enacted  these  provisions  of  the  Act  of  1764.  The  first  case  that 
arose  under  the  Act  of  1794,  and  apparently  the  first  case  in 
which  the  construction  of  provisions  for  posthumous  children 
was  involved,  was  the  case  of  Coates  v.  Hughes,  3  Btnn.  509, 
181 1.  Yeates,  J.,  says  in  that  case*  "  It  cannot  be  denied  that 
the  inconveniences  resulting  from  the  state  of  the  common 
law  produced  this  section  of  the  Act  of  April,  1794.  Marriage 
alone  and  birth  of  children  alone  were  not  sufficient  to  operate 
the  revocation  of  a  previous  will,  and  however  strongly  the  in* 
clination  of  the  courts  was  with  the  children,  they  held  that 
they  could  not  set  aside  a  solemn  will  because  some  of  the  diil- 
dren  were  left  unprovided  for."  5  T.  R.  54,  note;  4  BtUTp 
2 1 71,  2182.  And  Qiief  Justice  Tilghman  in  the  same  case 
says,  "  In  the  year  1764  the  legislature  of  Pennsylvania,  being 
struck,  in  consequence  of  an  event  which  took  place  in  the  city 
of  Philadelphia,  with  the  imperfection  of  the  common  law  as 
then  understood,  made  a  provision  for  all  cases  which  could 
occur  under  a  subsequent  marriage."  What  this  event  was 
will  be  shown  later. 

The  facts  before  the  court  in  Coates  v.  Hughes  were  these: 
The  testator  had  made  a  will  giving  his  personal  property  to  Ms 
wife,  and  dividing  his  real  property  among  three  persons,  his 
brother,  sister,  and  a  friend.  His  wife  died  without  issue  aiid 
he  remarried.  By  his  second  wife  he  had  a  son,  bora  after  his 
death.  The  marriage  and  birth  of  issue  was  held  to  work  a 
revocation  of  the  will  pro  tanto,  the  court  allowing  provisions 
for  the  payment  of  debts  and  appointment  of  executors  to 
stand.  In  this  case  there  was  no  diflScuky.  The  contingency 
provided  for  by  the  act  had  happened  and  the  course  to  be  pur* 
sued  was  plain.  The  case,  however,  is  interesting  as  affording 
some  light  upon  the  question  of  legislative  intent. 

The  latest  legislative  provision  upon  the  subject  is  that  of  the 
Act  of  1833,  April  8,  P.  L.  249,  Sec.  15,  which  reads: 

"  When  any  person  shall  make  his  last  will  and  testanieiil» 
and  afterwards  shall  marry  or  shall  have  a  child  or  children 
noi  prornded  for  in  such  will,  and  die,  leaving  a  widow  or  child 
or  children,  although  such  child  or  children  be  bora  after  die 
death  of  their  father,  every  such  person,  so  far  as  shall  regard 
the  widow,  or.  child  or  children  after-bora,  shall  be  deemed  and 
construed  to  die  intestate ;  and  such  widow,  child  or  dhildren, 
shall  be  entitled  to  such  purparts,  shares  and  dividends  of  the 
estate,  real  and  personal,  of  the  deceased,  as  if  he  had  actually 
died  without  any  will." 

The  precise  meaning  of  the  words  "  not  provided  for  in  such 
wiir*  was  directly  involved  in  the  cases  of  Coates' s  Appeal,  2 
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Pa.  I29»  1845;  An<)  Jackson  v.  Jackson,  2  Pa.  212,  1845.  }^ 
Coates's  Appeal  the  testator  gave  all  his  personalty  to  his  wife, 
saying,  *'  Ilaving  full  confidence  in  my  wife  that  ^e  will  leave 
the  surplus  to  be  divided,  at  her  decease,  justly  among  my  chil- 
dren." The  court  held  that  these  were  precatory  words  and 
created  a  trust,  which  the  court  would  enforce  for  the  benefit  of 
the  children  bom  after  the  making  of  the  will  Gxisequently, 
as  the  wife  held  the  property,  subject  to  the  trust  for  the  benefit 
of  the  children,  they  were  provided  for  within  the  meaning  of 
the  Act  of  1833,  Sec.  15,  above  quoted.  In  Jackson  v.  Jackson 
the  testator  gave  his  property  to  his  wife  and  directed  that  she 
should  have  the  guardianship  and  tuition  of  anv  children  after- 
born.  Upon  the  authority  of  Coaics's  Appeal  it  was  decided 
that  the  will  created  a  trust  enforceable  at  law ;  that  if  the  leg- 
atee accepted  the  benefits  conferred  by  the  will,  she  must  take 
subject  to  the  trust  imposed ;  and,  finally,  that  the  after-born 
children  were  "  provided  for." 

These  cases  are  valueless  as  authorities  for  this  reason.  The 
Supreme  Court,  in  the  case  of  PennocVs  Estate,  20  Pa.  268, 
1853,  repudiated  the  doctrine  that  mere  precatory  words  or 
words  expressing  confidence  were  sufficient  to  raise  a  trust,  and 
overruled  Coatess  Appeal  and  Jackson  v.  Jackson  to  that  ex- 
tent. (See  also  Boyle  v.  Boyle,  152  Pa.  128,  1893.)  Now, 
the  case  of  Jackson  v.  Jackson  was  ruled  upon  the  assumptkm 
that  there  was  a  substantial  provision  for  the  after-bom  chil- 
dren in  the  will  (the  court  saying,  "  The  court,  if  necessary, 
will  fix  the  amount  which  may  be  required  for  the  maintenance 
and  education  of  the  children")  in  the  trust  supposedly  raised 
by  the  precatory  words.  As  no  trust  was  in  fact  created,  there 
was  no  provision  whatever  for  after-bom  children,  and  the 
proposition  that  "a  guardian  appointed  is  a  providing  for" 
cannot  be  maintained.  When  the  same  question,  substantially, 
arose  again  the  court  felt  free  to  repudiate  such  a  doctrine. 
The  will  in  Walker  v.  Hall,  34  Pa.  483,  1859,  provided,  "  Hav- 
ing the  utmost  confidence  in  the'  integrity  of  my  wife,  and  be* 
lieving  that  should  a  child  be  bom  to  us,  she  will  do  the  utmost 
to  rear  it  to  the  honor  and  glory  of  its  parents."  The  testator 
then  devised  all  his  real  and  personal  property  to  his  wife.  A 
child  was  bom  after  the  will  was  made.  The  court  said,  "  This 
is  clearly  no  provision  for  his  child,  such  as  we  have  seen  is 
contemplated  by  the  Wills  Act  and  the  whole  policy  of  our  law. 

This  case  may  be  considered  as  settling  the  meaning  whidi 
the  court  was  subsequently  to  attach  to  the  words  ''  not  pro- 
vided for  in  such  will."  They  were  held  to  mean ."  substantial 
provision,"  for  the  will  clearly  shows  that  the  testator  had  the 
after-bom  child  in  mind  and  that  he  thought  he  was  providing 
for  it.    He  gives  his  property  to  his  wife  and  expresses  confi- 
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dcncc  that  she  will  rear  it  properly.  If  the  act  meant  literally 
"  provided  for/'  this  was  literally  providing  for  it.  But  the 
court,  noting  the  change  in  phraseology  in  the  earlier  acts  from 
"  not  named"  to  "  not  provided  for/'  considered  that  a  signifi- 
cant fact,  and  decided  that  there  must  be  a  substantial  provision 
for  the  after-born  child..  The  doctrine  of  this  case  was  adopted 
in  Hollingsworth's  Appeal,  51  Pa.  518,  1866.  The  facts  there 
were  very  similar  to  those  in  Walker  v.  Hall,  but,  in  fact,  pre- 
sented a  much  stronger  case.  The  maker  of  the  will  gave  all 
his  real  and  personal  property  to  his  wife  in  fee,  and  provided 
that  in  case  he  should  leave  any  children  he  constituted  his  wife 
their  guardian,  committing  to  her  entirely  their  "  maintenance, 
education,  and  future  provision,"  and  "  which  guardianship  I 
intend  and  consider  as  a  suitable  and  proper  provision  for  such 
child  or  children"  Two  children  were  bom  after  the  making 
of  the  will,  both  of  whom  survived  him,  as  did  his  wife.  The 
testator  here  left  no  doubt  of  his  intention.  T!ie  will  was  ob- 
viously made  with  the  fifteenth  section  of  the  Wills  Act  in 
mind.  The  court  said  the  case  was  ruled  by  Walker  v.  Hattg 
and  adopted  the  language  of  that  case ;  this  was  ''  no  provision 
for  his  children  such  as  is  contemplated  by  our  Wills  Act  and 
the  whole  policy  of  the  law." 

In  Edwards's  Appeal,  47  Pa.  144, 1864,  both  the  contingencies 
contemplated  by  the  Act  of  1833  occurred.  An  unmarried  man 
by  will  directed  the  sale  of  his  real  and  personal  estate,  the  in- 
vestment of  the  proceeds,  and  the  payment  of  the  interest  to  a 
lady  whom  he  afterwards  married ;  at  her  death  the  principal 
was  to  go  to  the  heirs  of  her  body.  It  will  be  seen  that  an 
estate  tail  was  thus  created  which  the  Act  of  1833  rendered  in- 
operative. The  devise  was  to  A  for  life,  remainder  to  the  heirs 
of  her  body.  A  child  was  bom  after  the  death  of  the  testator. 
The  court  held  that  the  subsequent  marriage  revoked  tiM  will 
a:»  to  his  wife ;  that  as  the  life  estate  thereby  became  void,  the 
remainder  founded  upon  it  must  fall.  It  was  said  in  the  opin- 
ion, however,  that  "  if  the  devise  as  to  the  wife  were  not  re- 
voked by  marriage  the  question  would  arise  whether  a  con- 
tingent remainder  was  such  a  provision  as  the  fifteenth  section 
of  the  statute  contemplated  and  we  should  probably  conclude 
that  it  was  not,  for  we  believe  the  legislature  meant  a  present 
vested  interest,  not  a  contingent  one. 

The  case  did  not  invoWe  this  point  and  did  not  decide  it,  but 
it  indicates  the  mind  of  the  court  as  to  the  meaning  of  **  not 
provided  for."  In  Willard's  Estate,  68  Pa.  327,  1871,  how- 
ever, one  of  the  questions  raised  was  whether  or  not  a  rever- 
sionary interest  was  a  provision  for  an  after-bom  child  within 
the  statute,  and  it  was  held  that  a  reversionary  interest  was 
not  a  providing  for  such  as  the  spirit  of  the  act  required. 
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The  facts  of  that  case  were  as  follows :  The  testator  gave 
the  income  of  $3000  to  his  mother  for  life,  the  bequest  at  her 
death  to  revert  to  his  children  and  heirs.  One-half  of  the  resi- 
due of  his  estate  was  secured  to  the  benefit  of  his  wife,  together 
with  the  house  and  lot  in  which  they  resided,  for  life,  valuing 
the  same  at  $7000.  On  the  decease  of  his  wife  the  bequest  of 
$7000  was  to  revert  to  his  heirs»at-law,  share  and  share  alike 
"  to  those  heirs  who  shall  be  living  or  entitled  to  be  rqm*esented 
in  said  estate."  He  died  leaving  his  wife  enceinte.  The  post- 
humous child  was  thus  entitled  to  a  reversionary  interest.  The 
language  of  Mr.  Justice  Sharswood  in  this  connection  is  sig- 
nificant. He  said:  "  The  statute  does  not  say  fully  or  equally 
provided  for.  It  may  be  true  that  if  it  clearly  appears  by  the 
terms  of  the  will  that  an  after-bom  child  was  within  the  special 
intention  of  the  testator,  if  there  was  any  provision,  no  matter 
how  inadequate,  the  words  of  the  statute  would  be  satisfied 
Where,  however,  an  immediate  provision  is  made  for  children 
by  name  who  are  living  at  the  date  of  the  will,  and  the  interest 
which  the  after*-bom  oiild  takes  is  a  reversion  and  by  general 
words  and  not  by  special  description  as  an  after-born  diild,  it 
would  be  a  very  strained  construction  to  hold  such  a  child  to  be 
provided  for.  The  Act  of  February  4,  1748-9,  2  Miller's  Laws, 
22,  used  the  words  '  not  named  in  any  such  will.'  The  present 
words,  '  not  provided  for  in  any  such  will,'  were  first  intro- 
duced by  the  Act  of  March  23,  1764,  Hall  and  Sellers,  309,  and 
have  been  continued  in  all  subsequent  acts.  It  is  probable  that 
the  intention  of  the  alteration  was  two- fold ;  first,  that  merely 
naming  without  providing  for  after-born  children  w*ould  not  be 
sufficient,  as  was  the  case  in  Walker  v.  Hall,  10  dsey,  483; 
and,  secondly,  if  the  after-horn  child  would  take  with  the  other 
children  under  general  words,  without  being  specially  named 
or  described,  such  dnnse  or  bequest  would  he  a  provision. 

"  Here,  however,  there  was  in  effect  no  present  provision 
whatever.  For  all  the  purpose  of  education  and  support,  and 
that  for  an  indefinite  period,  this  son  is  left  entirely  dependent 
upon  his  mother  unless,  indeed,  by  a  sale  of  his  reversionary 
interest.  In  Edward^s  Appeal,  1 1  Wright,  153,  where  there 
was  a  subsequent  marriage  and  birth  of  a  child,  and  there  was 
devised  to  the  lady  who  was  afterwards  married  to  the  testator 
a  life  estate  with  a  contingent  remainder  to  her  children,  it 
was  held  that  as  tlie  devise  to  the  wife  was  revoked  by  the  mar- 
riage, the  remainder  would  fail  with  it;  but  Gilef-Justice 
Woodward  remarked  that,  if  this  were  so,  "  then  the  question 
would  arise  whether  a  contingent  remainder  was  such  a  provis- 
ion as  the  fifteenth  section  of  the  Wills  Act  contemplates,  and 
we  should  probably  conclude  that  it  was  not.  for  we  believe 
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the  legislature  meant   a  present  vested  interest   and  not  a 
future  and  contingent  one. 

"  But  how  could  even  a  vested  reversionary  interest  be  a  pro- 
vision, unless  by  a  present  sale  of  such  reversionary  interest? 
A  contingent  interest  could  also  be  sold.  An  interest  may  be 
vested  as  in  this  case,  although  the  period  when  it  shall  fall 
into  possession  is  uncertain.  Such  an  interest  could  not  be  sold 
for  the  maintenance  and  education  of  the  minor  except  at  an 
enormous  sacrifice.  Yet  what  could  an  Orphans'  Uourt  do 
under  such  circumstances  ?  Refuse  to  sell  and  throw  the  child 
for  maintenance  and  education  on  the  public ;  or  make  a  scanty 
provision  for  a  short  period  for  an  immediate  sacrifice  of  all  his 
future  estate.  IVe  hold  then  thai  a  reversionary  interest, 
whether  vested  or  contingent,  is  not  a  provision  for  an  after-- 
born child  within  the  words  or  spirit  of  the  statute/* 

There  have  been  several  cases  falling  directly  within  the 
terms  of  the  act — t.  c.,  where  the  testator  has  made  his  will  and 
had  issue  born  subsequently  entirely  unprovided  for;  there  is 
no  difficulty  in  such  cases,  for  by  the  act  the  will  is  revoked. 
And  it  has  been  held  that  the  act  applies  as  well  to  the  will  of  a 
woman  as  to  that  of  a  man.  Mcknight  v.  Reed,  i  \Vh.  213, 
1835;  Grosvenor  v.  Fogg,  81  Pa.  400,  1876;  Robeno  y.  Mor- 
latt,  136  Pa.  35,  1890;  Wilson  v.  Ott,  160  Pa.  433,  1894 
Owens  V.  Haines,  199  Pa.  137,  1901. 

From  the  review  of  the  authorities  construing  Section  l;i 
of  the  Act  of  1833  it  will  be  seen  that  the  words  ''  not  provide*  1 
for  "  had,  until  the  decision  of  Newlin's  Estate,  209  Pa.  4S^ . 
1904,  come  to  have  a  fairly  definite  meaning,  and  that  the  cot:* 
struction  of  the  act  was  in  a  certain  sense  fixed.  The  conci  i- 
sions  reached  may  be  summarized  thus: 

1.  The  Act  of  1833,  S^c-  15*  is  a  remedial  act ;  this  applies  to 
the  Acts  of  1794  and  of  1764.  Argument  of  Ingersoll  and 
Tilghman,  C.  J.,  Coatcs  v.  Hughes,  3  Binn.  500;  IVillarfs 
Appeal,  supra;  Argument  of  John  G.  Johnson,  Fidelity  Tr  la/ 
Co/s  Appeal,  121  Pa.  13,  1888.  Votes  of  the  Assembly.  \  ^1. 
5.  page  309- 

2.  Being  a  remedial  act,  intended  to  benefit  the  posthumous 
or  after-bom  child,  it  is  to  be  construed  in  his  favor.  Fidaity 
Trust  Compa$iy's  Appeal,  121  Pa.  13,  1888. 

3.  The  change  in  phraseology  from  "not  named  in  such 
will"  to  *'  not  provided  for  in  such  will"  was  intended  to 
broaden  the  remedy.  Coatcs  v.  Hughes,  3  Binn.  500;  Vctes 
of  Assembly,  Vol.  5,  page  309. 

4.  Tlie  words  *'  not  provided  for"  mean 

a.  A  substantia?  provision.      IVillard's  Estate,  Walker  v 
Wofl. 
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b.  A  present  provision,    laniard's  Estate,  HollingswartKs 

Appeal. 
f .  A  vested  interest.    IVillard^s  Estate,  Walker  v.  HaU. 

5.  The  words  '"  not  provided  for*'  are  not  satisfied  by 
a  A  contingent  interest.    Edwards's  Appeal. 

b.  Even  a  vested  interest  by  way  of  reversion.    Willarts 
Estate. 

6.  Merely  naming  without  providing  for  after-bom  chil- 
dren is  not  sufficient  Walker  v.  Hall,  HollingswortWs  Ap- 
peal. 

7.  If  the  after-bom  child  would  take  with  the  other  children 
under  general  words,  without  being  specially  named  or  de- 
scribed, such  devise  or  bequest  would  be  a  provision.  Wil- 
lard's  Appeal. 

8.  The  appointment  of  a  guardian  or  a  request  to  a  legatee 
to  rear  and  educate  the  child,  even  if  the  latter  be  nam^  or 
described,  is  not  a  providing  for  within  the  meaning  of  the  act. 
Hollingsworth's  Appeal. 

These  conclusions  seem  to  be  the  result  of  the  authorities 
until  the  decision  of  Newlin's  Estate,  2og  Pa.  456,  1904.  It 
remains  to  examine  whether  the  facts  of  that  case  raised  a 
question,  rules  for  the  decision  of  which  had  not  already  been 
formulated. 

The  will  in  that  case  devised  property  to  tmstees  to  pay  the 
income  to  the  testator's  wife  "  during  the  minority  of  my  child 
or  children,  and  during  the  period  in  which  my  wife  shall  re- 
main unmarried  after  my  death,  and  in  further  tmst,  to  con- 
vey, assign,  transfer,  set  over,  and  pay  to  the  tmstees  herein 
named  the  share  of  each  of  my  daughters  upon  reaching  the 
age  of  twenty-one  or  upon  my  wife  remarrying,  in  trast,  to 
keep  the  shares  of  my  daughters  invested,"  etc.  This  was  held 
a  sufficient  provision  for  a  daughter  bora  after  the  date  of  the 
will. 

It  is  conceived  that  the  court  could  have  reached  no  other 
conclusion  in  the  case  under  the  statement  numbered  (7) 
above  and  laid  down  in  Willard's  Appeal.  The  rale  is,  "  If 
the  after-bom  child  would  take  under  general  words,  without 
being  specially  named  or  described,  such  devise  or  bequest 
would  be  a  provision."  There  would  seem  to  be  no  difficulty 
in  classifying  Newlin's  Appeal  under  this  statement  of  the 
law.  An  active  trast  was  created  under  which  the  after-bora 
child  is  substantially  provided  for.  The  point  actually  raised 
and  decided  is  that  "  the  creation  of  an  active  trust  for  the  ben- 
efit of  children  by  general  words  which  would  include  after- 
born  children  is  a  provision  for  an  after-bom  child  within  the 
meaning  of  the  act." 

The  difficulty  is  not  so  much  in  the  decision  itself,  which 
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would  seem  to  be  in  accord  with  established  principles,  as  in  the 
reasoning  incidental  to  the  decision.  For  the  court  goes  further 
than  the  facts  necessitated  and  uses  this  language. 

"  This  act  makes  no  requirement  that  the  child  shall  be  fully 
or  adequately  provided  for.  That  is  left  to  the  discretion  of 
the  parent,  as  in  the  case  of  living  children.  All  that  it  does 
require  is  that  he  shall  have  the  child  in  mind  and  shall  make 
clear  his  intention  that  the  will  shall  apply  to  it.  Any  pro- 
vision which  does  that  is  sufficient  and  the  inquiry,  whether 
large  or  small,  equal  or  unequal,  vested  or  contingent,  present 
or  future,  is  irrelevant  and  outside  the  jurisdiction  of  the  courts 
except  so  far  as  it  tends  to  throw  light  on  the  question.'* 

It  is  conceived  that  this  language,  instead  of  settling  the  law, 
will  render  it  more  confused.  These  statements  do  not  ac- 
cord with  the  authorities.  They  are,  moreover,  in  the  nature  of 
dicta,  and  merely  incidental  to  the  decision  itself.  It  is  entirely 
possible  that  should  a  case  arise  in  which  a  posthumous  child 
was  provided  for  in  one  of  the  ways  hitherto  regarded  ^s  in- 
sufficient,— €,  g.,  by  way  of  contingent  remainder  or  reversion, 
— that  the  statements  above  quoted  would  not  be  considered 
authority  and  that  the  principles  of  the  decided  cases  would  be 
held  to  govern. 

Certainly  the  other  cases  seem  to  express  the  legislative  in- 
tent and  to  be  more  in  accord  with  reason  and  justice.  It  has 
been  seen  that  the  act  was  intended  to  benefit  the  posthumous 
or  after-bom  child  and  that  it  should  be  construed  accord- 
ingly. 

It  is  true  that  the  act  does  not  require  an  adequate  or  full 
provision.  That  might  be  beyond  the  power  or  means  of  the 
parent.  But  if  the  act  requires  simply  that  the  will  shall  show 
that  he  has  the  child  in  mind  and  that  he  intends  the  will  shall 
apply  to  it,  it  does  not  differ  in  any  respect  from  the  Act  of 
1748-9,  and  gifts  or  provisions  such  as  those  made  in  IValker 
V.  Hall  and  HollingswortWs  Appeal  should  have  been  held 
good. 

To  return  for  an  instant  to  the  older  statutes,  the  common 
law  held  that  marriage  and  the  birth  of  issue  conjointly  re- 
voked a  will,  but  this  doctrine  was  held  not  to  operate  to  let  in 
a  pre-existing  child  not  provided  for.  t  Jarman  on  Wills,  ch. 
8,  sec  I. 

This  doctrine  was  borrowed  from  the  civil  law  and  was  ap- 
plied by  the  ecclesiastical  courts  to  wills  of  personalty  only. 
It  was  not  until  1771  that  it  was  definitely  settled  at  common 
law  that  a  will  of  realty  was  revoked  by  subsequent  marriage 
and  birth  of  issue.    Christopher  v.  Christopher,  4  Burr.  2182. 

Our  earliest  statute  on  the  subject  is  that  of  1748-9,  which 
required  that  when  a  man  made  a  will  and  married,  or  had  issue 
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born  subsequently,  though  posthumouSt  not  named  in  any  such 
will,  the  will  was  revoked  pro  tanio.  This  statute  was  in 
force  until  1764,  when  it  was  repealed  and  a  new  act  passed 
containing  the  words  ''not  provided  lor  in  such  wilL**  The 
later  Acts  of  1794  and  1833  contain  a  similar  provision.  It 
is  obvious,  therefore,  that  since  1748  our  courts  have  been 
constrained  to  follow»  not  the  common  law  rule,  but  thai  of 
our  statutes. 

The  tendency  of  the  English  law  is  shown  by  the  Act  of  I 
Vict.  ch.  26,  sec.  18,  which  provides  that  **  every  will  made  by  a 
man  or  woman  shall  be  revoked  by  his  or  her  marriage  (exoqil 
a  will  made  in  the  exercise  of  a  power  of  appointment),  when 
the  real  or  personal  estate  thereby  appointed  would  not,  in  de* 
fault  of  such  appointment,  pass  to  his  or  her  heir,  executor,  or 
administrator,  or  the  person  entitled  as  his  or  her  next  of  kin 
under  the  statute  distributions;  and  (Sec.  19)  that  "no  wUI 
shall  be  revoked  by  any  presumption  of  am  inteniion  on  the 
ground  of  an  alteration  m  circumstances/' 

The  present  English  rule  is  stated  by  Jarman  thus  (voL  i, 
ch.  7,  sec  i): 

1st,  That,  unless  in  the  expressly  excepted  cases,  marriage 
alone  will  produce  absolute  and  complete  revocation  as  to  boOi 
real  and  personal  estate ;  and  that  no  declaration,  however  ex- 
plicit and  earnest,  of  the  testator's  wish  that  the  will  should 
continue  in  force  after  marriage,  still  less  any  inference  of  in- 
tention drawn  from  the  contents  of  the  will,  and,  least  of  alt, 
evidence  collected  aliunde,  will  prevent  a  revocation. 

2d,  That  merely  the  birth  of  a  child,  whether  provided  for 
by  the  will  or  not,  will  not  revoke  it,  the  legislature,  while  it  in- 
vested with  a  revoking  efficacy  one  of  the  several  circtmistances 
formerly  requisite  to  produce  a  revocation,  having  wholly  dis- 
carded the  other. 

It  appears,  then,  that  the  present  English  rule  is  that  subse- 
quent marriage  will  revoke  a  will,  but  subsequent  birth  of  issue 
will  not.  These  statements  show  clearlv  that  the  English  law 
has  developed  in  a  different  manner  from  our  own  and  lor 
that  reason  is  of  no  assistance  as  an  analogy. 

But  the  reason  for  the  change  of  phraseology  from  ''not 
named"  to  "not  provided  for"  in  the  earlier  statutes  might 
afford  some  light.  In  Neudin's  Estate,  209  Pa.  456,  the  court 
says,  page  462,  "  On  the  difference  of  phrase  between  the  Act 
of  1748  and  the  later  acts,  the  change  (from  *'  not  named**  to 
"not  provided  for")  is  better  accounted  for  by  the  suggestiOQ 
of  Sharswood,  J.,  in  WiUar^s  Estate,  68  P^.  327,  that  the 
child  might  be  provided  for  by  general  words  including  other 
children  without  being  individually  named.** 

But  the  objection  to  this  theory  is  that  it  apparently  camiol 
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be  reconciled  with  the  facts  connected  with  the  passage  of  the 
Act  of  1764. 

It  will  be  recalled  that  in  the  quotation  from  the  opinion  of 
Tilghman,  C  J.,  in  Coaies  v.  Binney  he  said  (supra),  "  In  the 
year  1764,  the  legislature  of  Pennsylvania  being  struck,  in  con- 
sequence of  an  event  which  took  place  in  the  city  of  PhiladeN 
phia,  with  the  imperfection  of  the  common  law  as  then  under- 
stood, made  a  provision  for  all  cases  which  could  occ^  under 
a  subsequent  marriage."  Now,  the  event  thus  alluded  to  that 
led  to  the  pa$sage  of  the  Act  of  1764  was  this:    In  January, 

1764.— 

"  A  petition  from  Messrs.  Thomas  and  Charles  Willing,  of 
the  City  of  Philadelphia,  merchants,  was  presented  to  the 
House  (of  Assembly)  and  read,  setting  forth  that  the  peti- 
tioners are  sons  and  devisees  of  Charles  Willing,  late  of  this 
city,  Esq.,  deceased,  who,  at  the  time  of  his  death,  was  seized 
of  divers  houses,  lots  and  lands  in  the  City  of  Philadelphia,  the 
greatest  part  of  which  he,  by  his  last  will,  devised  to  the  peti- 
tioners ;  that  the  petitioners'  said  father  has  left  two  children^ 
bom  after  making  his  said  will,  who  are  minors,  and  entitled, 
under  a  late  Act  of  Assembly  of  this  Province,  to  Two 
Elevenths  Parts  of  the  said  houses  and  lands  devised  to  the  peti- 
tioners in  the  same  manner  as  if  there  had  been  no  will  made; 
that  the  petitioners  are  deprived  of  the  benefit  both  of.improving 
and  making  sale  of  any  of  the  said  real  estate  so  devised  to 
them,  by  means  of  the  said  Minor  Children 's.Qaims;  and  no 
Partition  thereof  can  be  made  without  manifest  injury  to  the 
whole ; — that  the  petitioners  are  advised  that  the  Act  of  Assem- 
bly aforesaid  (Act  of  1748),  entitled,  'An  Act  for  amending 
the  Laws  relating  to  the  Partition  and  Distribution  of  Intes- 
tates' Estates/  does  not  in  the  Petitioners'  case  with  sufficient 
certainty  empower  the  Orphans'  Court  to  order  appraisement 
and  valuation  of  such  lands,  whereof  Partition  cannot  be  made 
without  prejudice  to  the  whole,  as  that  Court  is  empowered  to 
do  in  the  case  of  persons  dying  wholly  intestate ;  wherefore  the 
Petitioners  humbly  pray  the  House  to  afford  them  the  aid  of  the 
Legislature  in  the  premises,  by  expressly  authorizing  the 
Orphans'  Court  to  order  a  valuation  and  appraisement  to  be 
made  of  the  houses,  lots  and  lands,  so  devised  to  the  petitioners, 
and  that  on  payment  of  the  Proportionable  Parts  of  the  Real 
Estate  thereof  or  securing  the  same  to  be*  paid  to  the  children, 
they  may  be  barred  of  all  right  and  title  to  the  same  houses  and 
lands  or  in  any  other  manner  that  to  the  house  shall  seem  most 
proper."    (Votes  of  the  Assembly,  vol.  5,  page  309.) 

On  February  i  a  committee  was  appointed  to  prepare  and 
bring  in  a  bill  for  the  purpose  expressed  in  the  said  petition, 
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anil  also  "  for  amending  the  laws  in  force  relating  to  the  Par- 
tition and  Distribution  of  Intestates*  Estates." 

After  an  act  had  been  prepared  to  carry  out  the  purpose  ex- 
pressed in  the  said  petition,  it  was  re-committed  to  the  com- 
mittee with  urilers  to  revise  tlie  entire  law,  that  is,  not  only  as 
:o  partition,  but  as  to  the  provisions  for  revocation  of  wills  by 
marriage  or  subsequent  birth  of  issue,  and  *'  to  make  such  ad- 
ditions thereto  as  may  be  necessary  in  order  that  the  said  sup- 
plement may  be  repealed." 

The  act  finally  passed  was  entitled  **  A  supplement  to  the 
act  entitled  *  An  Act  for  the  better  settling  Intestates*  Estates, 
and  for  reixraling  one  other  act  of  General  Assembly  of  this 
Province,  entitled,  **  An  Act  for  amending  the  laws  relating  to 
the  partition  and  distribution  of  Intestates'  Estates." ' " 

The  petition  above  set  forth  shows  that  the  subsequent  birth 
of  issue  was  in  1764  regarded  as  working  not  a  total  revoca- 
tion but  only  a  revocation  pro  tanto  of  the  will.  The  action 
of  the  legislature  in  providing,  thereupon,  for  all  the  cases 
which  could  occur  under  a  subsequent  marriage  shows  that  the 
legislature  thought  the  existing  provisions  inadequate  and 
meant  the  act  to  remedy  that  inadequacy.  There  is  other  evi- 
dence, such  as  the  reports  of  the  secretaries  in  Great  Britain 
on  the  Acts  of  1764-5,  that  shows  that  this  act  was  intended  to 
broaden  the  remedy  and  certainly  not  to  restrict  it.  (See  notes 
to  the  Act  of  1764  in  the  Statutes  at  Large.)  The  principle 
adopted  from  the  civil  law*  and  seen  in  all  the  statutes  and  de- 
cided cases  is  that  of  a  cl;ange  of  intent  implied  from  the  change 
of  conditions  or  of  circumstances.  Tliat  this  was  the  princi^e 
can  be  seen  in  the  words  of  the  statute  of  i  Vict.,  supra.  The 
meaning  that  the  court  now  wishes  to  give  to  the  change  in 
phraseology  in  the  Act  of  1764  is  that  the  legislature  was  seek- 
ing to  relieve  the  testator  of  the  hardship  of  having  to  name, 
actually,  the  posthumous  or  after-born  child,  and  to  permit  the 
will  to  stand,  if  by  any  possibility  the  court  could  read  into  it 
an  imaginary  intention  of  the  testator  to  provide  for  the  child 
by  general  words.  Tlie  most  casual  glance  at  the  history  of 
the  legislature  shows  that  that  is  precisely  what  the  legislature 
was  trying  not  to  do.  They  were  trying  to  pass  a  law  for  the 
benefit  of  the  wife  and  of  the  after-born  child,  and  that  is  the 
construction  that  should  be  given  to  it. 

The  facts  in  connection  with  the  passage  of  the  Act  of  1764 
are  interesting  for  two  reasons. 

First,  because  they  show  that  the  decision  in  Coaics  v. 
Hughes,  that  subse';uent  marriage  or  birth  of  issue  worked 
only  a  revocation  pro  tanto,  was  ilndoubtedly  in  accord  with 
legislative  intent. 
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Second,  because  they  show  that  the  statute  was  intended  to 
broaden  the  remedy  provided  in  the  Act  of  1748-9. 

The  legitimate  result  of  this  examination  of  the  authorities 
seems  to  be : 

1.  That  the  Act  of  1833,  sec.  15,  and  the  acts  to  which  it  is 
supplementary,  were  intended  to  secure  a  substantial  provision 
for  after-born  or  posthumous  children. 

2.  Tliat  it  is  a  remedial  statute  and  should  be  construed  in 
favor  of  posthumous  or  after-bom  children. 

3.  That  it  is  not  sufficient  that  the  testator  shows  that  he  had 
the  child  in  mind  and  intended  his  will  to  apply  to  it,  but  that 
he  must  make  a  real  and  substantial  provision  for  it. 

4.  That  the  statute  does  create  an  inequality  between  chil- 
dren living  at  the  time  of  the  making  of  the  will  and  those 
after-born,  in  that  the  testator  can,  if  he  wish,  neglect  the 
former  entirely,  but  cannot  do  so  with  the  latter. 

To  which  should  be  added  the  eight  propositions  above 
stated  that  have  been  laid  down  from  time  to  time  by  the 
authorities. 

If  the  statute  mean  any  less  than  this,  it  differs  little  in  effect 
from  the  Act  of  1748-9,  which  merely  required  naming  the 
after-born  child,  but  not  providing  for  it.  Furthenfiore,  if  the 
statute  embarrass  the  courts,  in  requiring  a  provision  for  such 
children,  the  remedy  would  seem  to  be  with  the  legislature  and 
not  with  the  courts. 

G.  F.  D. 
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The  Law  of  Foreign  Corporations  and  Taxation  of  Cor- 
porations BOTH  Foreign  and  Domestic  By  Joseph 
Henry  Beale,  Jr.,  Bussey  Professor  of  Law  in  Harvard 
University.  Pp.  xxvii  +  1149.  Boston:  Wm.  J.  Nagel. 
1904. 

This  is  a  book  which  (as  appears  from  the  preface)  was 
written  in  the  hope  that  it  might  be  "  useful  not  only  to  law- 
yers  who  need  a  treatise  on  the  law  that  governs  the  rights 
and  obligations  of  foreign  corporations,  but  also  to  investors 
in  corporate  stock  and  to  business  men  desiring  to  form  cor- 
porations in  the  best  way.''  The  author's  hope  is  amply  jus- 
tified. Within  the  1 149  pages  of  the  volume  the  reader  will 
find  a  remarkably  clear  and  compact  statement  of  the  law 
regulating  the  activities  of  groups  of  persons  associated  under 
the  legislation  of  one  jurisdiction  and  acting  through  agents 
in  jurisdictions  foreign  to  the  place  of  their  association.  The 
statement  includes  a  summary  of  the  statutes  governing  the 
organization  of  corporate  groups  in  all  the  states  of  the  Union 
and  in  Great  Britain,  Canada,  New  Brunswick,  Nova  Scotia, 
Ontario,  and  Quebec.  Chapters  IV  to  IX,  inclusive,  deal  with 
"the  action  of  a  corporation  in  a  foreign  state.**  Chapters 
X  to  XII,  inclusive,  deal  with  "  suits  by  and  against  corpora- 
tions." Chapters  XIII  to  XVIII,  inclusive,  deal  with  "the 
internal  affairs  of  a  foreign  corporation.'*  Chapters  XVII 
and  XVIII  are  of  particular  interest.  They  have  to  do  with 
the  statutory  liability  of  stockholders  and  directors  and  the 
enforcement  abroad  of  such  liability.  Chapters  XIX  to  XXX, 
inclusive,  contain  an  extremely  valuable,  discussion  of  the  sub- 
ject of  taxation  as  affecting  foreign  corporations.  The  con- 
cluding chapters  (XXXI  to  XXXIV,  inclusive)  are  occupied 
with  a  discussion  of  "  the  re-chartering  and  the  dissolution  of 
corporations."  The  work  appears  to  be  exhaustive  so  far  as 
the  examination  of  authorities  is  concerned.  The  appendix 
exhibits  in  tabular  form  the  leading  points  of  similarity  and 
difference  between  the  corporation  laws  in  force  in  the  several 
jurisdictions.  An  excellent  index  adds  greatly  to  the  value 
of  the  book. 

The  author's  style  is  admirable.    The  sentences  are  short, 

crisp,  and  clear.    There  is  no  vagueness  or  indefiniteness  of 

statement.    In  a  number  of  instances  the  citations  have  been 

examined  for  the  purpose  of  ascertaining  how  far  the  authori- 
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ties  actually  sustain  the  propositions  in  connection  uith  which 
they  are  cited.  It  is  a  pleasure  to  record  the  result  of  the 
test  as  entirely  satisfactory.  It  is  safe  to  say  that  no  practising 
lawyer  can  afford  to  be  without  this  work. 

As  the  author's  avowed  object  has  been  to  write  a  book 
useful  to  laymen  as  well  as  to  lawyers,  it  is,  of  course,  proper 
that  he  should  not  attempt  to  enlarge  the  borders  of  our 
knowledge  by  independent  thinking  upon  problems  of  corpora- 
tion law.  It  has  been  necessary  for  him  to  accept  the  conven- 
tional definitions  and  explanations  and  hence  to  produce  a  book 
on  foreign  corporations  without  presenting  any  satisfactory 
conception  of  what  a  corporation  is.  As  a  sequel  to  Professor 
Beale's  admirable  work  the  student  of  law  must  sooner  or 
later  be  supplied  with  a  book  which  shall  bring  to  bear  upon 
the  problems  of  foreign  corporation  law  some  of  the  modem 
thinking  respecting  the  true  nature  of  the  corporate  group. 
The  idea  that  corporate  existence  is  a  concession  from  the 
state  cannot  much  longer  be  entertained.  The  concession 
theory,  as  Professor  Maitland  remarks,  has  been  p^ven  notice 
to  quit  and  bids  fair  to  carry  with  it  the  doctnne  that  the 
corporation  is  a  fictional  person.  The  fact  is  that  the  cor- 
porate group  results  from  voluntary  association.  While  the 
state  may  license  the  association,  it  no  more  "creates"  the 
corporation  than  it  creates  a  marriage.  When  individuals 
organized  in  corporate  form  are  licens^  in  one  state  and  seek 
to  take  action  through  an  agent  in  another,  problems  of  private 
international  law  arise.  These  can  best  be  solved  by  discarding 
the  fiction,  by  insisting  that  it  is  the  individual  associates  whose 
rights  and  liabilities  are  involved,  and  by  having  regard  to  the 
economic  bearings  of  each  problem  as  affecting  the  right  of 
one  state  to  determine  by  its  legislation  how  far  group  activity 
shall  be  conducted  in  another. 

In  this  branch  of  the  law,  as  in  others,  before  a  forward 
step  can  be  taken  it  is  essential  that  there  should  be  a  complete 
and  authoritative  statement  of  the  law  as  it  is.  The  profession 
is  under  obligations  to  Professor  Beale  for  having  performed 
this  part  of  the  work  in  a  wav  that  is  entirely  beyond  criticism. 

G.  W.  P. 


Digest  of  Sadler's  Pennsylvania  Cases.  Vols.  I-X.  By 
Sylvester  B.  Sadler,  A.M.,  LL.B.,  author  of  Criminal  and 
Penal  Procedure  in  Pennsylvania.  Pp.  365.  Rochester, 
N.  Y.:  Lawyers'  Co-operative  Publishing  Company.  1904. 
As  a  result  of  the  Act  oJF  June  2»  1878,  which  provided  in 

substance  for  the  official  publication  of  only  such  decisions  of 
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the  Supreme  Court  as  should  be  marked  by  the  judge  wlio 
wrote  the  opinion  to  be  reported,  and  which  act  continued  in 
force  till  March  28,  1889,  when  a  new  act  was  passed  which 
required  the  publication  of  every  decision,  a  large  number  of 
important  decisions  were  not  officially  reported.  During  that 
part  of  this  period  from  1885  to  1^9  over  fifteen  hundred 
cases  were  not  reported  except  in  the  Atlantic  Reporter  and 
Weekly  Notes  of  Cases,  and  Mr.  Sadler  has  performed  a  very 
great  service  to  the  profession  by  collecting  these  cases  into 
separate  volumes  where  they  may  be  readily  and  conveniently 
referred  to. 

Mr.  Sadler  has,  for  the  further  convenience  of  the  profes- 
sion, prepared  a  digest  of  these  cases  in  which  they  are  classi- 
fied alphabetically  as  to  subject-matter,  giving  a  clear  and 
concise  statement  of  the  principle  involved  in  each  case  and 
a  reference  .to  the  page  and  volume  where  reported.  Together 
with  the  digest  is  a  table  of  the  cases  incluflcd  in  the  above  col- 
lection, showing  not  only  where  the  case  will  be  found  in 
Sadler's  ''Reports  and  Digest,*'  but  also  the  citation  of  the 
case  in  others,  as  the  Atlantic  Reporter  and  tVeekly  Notes  of 
Cases,  in  which  each  case  has  been  reported.  So  that  on  the 
whole  this  small  volume  is  scarcely  less  valuable  than  the 
collection  of  cases  itself,  and  certainly  adds  very  materially 
to  its  usefulness.  IV.  C.  M. 


The  Law  and  Practice  in  Bankruptcy  under  the  Na- 
tional Bankruptcy  Act  of  1898.  By  William  Miller 
Collier.  Fifth  Edition,  revised  by  Frank  B.  Gilbert,  of 
the  Albany  Bar.  Pp.  897+.  Albany^  N.  Y.:  Mathew 
Bender  &  Co. 

The  book  in  brief  contains  the  following  in  order :  "  Con- 
struction of  the  Words  of  the  National  Bankruptcy  Act;" 
"Jurisdiction  of  the  Courts;"  "Acts  of  Bankruptcy;"  ••Ex- 
emptions, Duties,  Extradition  of  Bankrupts ;"  "  Confirmation 
of  Compositions ;"  "  Granting  and  Revoking  of  Discharges ;" 
"  Bankruptcy  Practice ;"  "  Referees,  their  Appointment, 
Duties,  and  Discharge ;"  "  General  Duties  of  Trustees  in 
Bankruptcy ;"  "  Proof  and  Allowance  of  Oaims ;"  "  Acts  of 
Creditors,  their  Oaims,  Liens,  and  Set-OfF."  The  latter  part 
of  this  book  is  a  form-book  containing  all  the  various  forms  of 
proof,  petitions,  etc.,  in  bankruptcy  proceedings,  with  a  digest 
of  the  National  Bankruptcy  Act  and  its  supplements. 

The  work,  as  the  author  states  in  the  preface,  is  intended 
for  the  practitioner  rather  than  the  student,  and  he  certainly  is 
to  be  complimented  on  attaining  his  ends.    It  not  only  gives 
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a  general  digest  of  the  practical  procedure  and  theory  in  so 
far  as  is  necessary  for  the  practising  attorney,  but  also  numer- 
ous hints  and  advisements  which  a  less  careful  writer  than 
the  author  would  have  neglected.  It  may,  in  fact,  be  called  the 
hand-book  of  bankruptcy,  something  that  at  a  moment's  notice 
an  attorney  can  turn  to  and  rely  upon  for  its  accuracy  in  deal- 
ing with  every -day  problems  of  bankruptcy  law. 

The  authorities  cited  are  numerous  and  well  selected.  As  a 
digest  on  the  subject  it  has,  moreover,  this  advantage  over 
most  works  of  that  description — namely,  that  the  author  has 
taken  special  pains  to  place  the  law  on  a  given  subject  or  a 
cross-reference  under  that  title  that  is  ordinarily  applied  to 
the  subject,  and  has  not  hidden  the  substance  under  a  theoreti- 
cal heading  which  may  be  absolutely  correct  but  where  it 
never  will  be  looked  for  by  the  every-day  man,  so  that  a  person 
does  not  have  to  search  through  the  various  subjects,  under 
any  one  of  which  he  may  find  the  proposition  he  is  looking 
for,  so  a  practical  work  of  this  kind,  for  this  reason  apart  from 
any  other,  is  invaluable  to  the  business  man. 

In  conclusion,  it  may  be  said  that  the  book  well  merits  the 
praise  it  has  received  from  the  profession,  both  bench  and 
bar.  Its  strong  points  are  accuracy,  simplicity,  and  practical 
ability  in  the  treatment  of  the  subject.  The  author  nas  paid 
great  attention  to  detail,  running  his  subject  down  to  the  very 
smallest  comers,  so  that  every  possible  decided  contingency 
in  the  law  of  bankruptcy  may  be  found  accurately  stat^  b^ 
tween  its  covers.  And  while  it  is  voluminous,  still  it  contains 
no  unnecessary  matter,  and  the  propositions  are  stated  in  a 
clear,  concise,  and  accurate  form,  with  plain  words  that  convey 
their  meaning  directly  without  having  to  trace  the  author's 
thoughts    through  a  maze  of  langtiage.  IV.  //.  //.»  Jr. 


Germany's  Claims  upon  German-Americans  in  Germany. 
By  Edward  W.  S.  Tingle,  A.B.  (Harv.),  formerly  United 
States  Consul  at  Brunswick,  Germany.     Pp.  56+.     Phila- 
delphia :  T.  &  J.  W.  Johnson  &  Co.    1903. 
The  purpose  of  this  work  is  to  render  it  possible  for  all 
United  States  consuls  and  such  other  persons  as  may  be  inter- 
ested to  have  in  hand  a  book,  not  too  technical  and  not  too 
detailed,  which  will  give  them  accurate  information  as  to  how 
far  German  military  law  in  all  possible  cases  may  apply  to 
former  German  subjects  who  have  assumed  citizenship  in  the 
United  States. 
In  order  to  have  the  greatest  accuracy,  the  laws,  orders,  and 
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treaties  have  been  studied  from  original  sources  and  in  some 
cases,  where  particularly  important,. the  word  or  phrase  in  the 
original  has  been  inserted,  so  as  to  leave  no  reasonable  doubt 
as  to  the  translation  or  interpretation.  Professor  von  Bar» 
pro-rector  and  professor  of  International  Law  at  the  Univer- 
sity of  Gottingen,  and  Herr  Justizrath  Ritter»  of  the  l^;al 
department  of  the  German  Army,  have  reviewed  the  work  and 
given  it  their  unqualified  approval. 

Mr.  Tingle  discusses  United  States  citizenship  and  how  it  is 
acquired  and  then  proceeds  to  Germany's  rcc^piition  of  this 
status,  her  claims  upon  former  subjects  in  regard  to  military 
duty,  and  the  liability  of  a  German-American  who  returns  to 
his  native  country  after  having  broken  one  of  the  numerous 
military  laws. 

Not  only  does  the  author  deal  with  the  legal  side  of  the 
question,  but  he  gives  practical  advice  to  one  who  is  accused 
of  alleged  offences  against  military  law,  and  tells  in  a  few 
words  the  mode  of  procedure  to  be  used  by  a  consul  in  dealing 
with  such  a  case. 

In  conclusion,  Mr.  Tingle  devotes  a  chapter  to  show  the 
necessity  for  returning  German-Americans  to  be  careful  as  to 
general  behavior.  His  residence  in  the  United  States  has,  as 
a  rule,  made  him  foreet  that  the  atmosphere  of  Germanjr  is 
not  as  liberal  as  that  ot  the  United  States,  and  that  expressions 
of  opinion  in  regard  to  the  government  and  customs  will  cause 
at  times  disagreeable  consequences. 

The  book  on  account  of  its  very  simplicity  should  be  a  great 
aid  to  all  American  consuls  in  Germany  and  to  German- 
Americans  who  are  about  to  return  to  Germany. 

F.  B.  T. 


Time  and  Notice  in  Pennsylvania  Practice,  wherein 
Acts  are  Required  to  be  I>one  in  Law;  Their  Limita- 
tions AND  the  Rules  of  Exposition,  Embracing  Ac- 
tions AND  Procedure.  By  Willis  Reed  Bierly,  of  the 
Lycoming  County  Bar.  Pp.  yiii+478.  Philadelphia,  P^: 
Rees,  Welsh  ft  Co.    1904. 

Because  of  the  many  changes  in  our  laws  since  the  adop- 
tion of  the  Constitution  of  1874  the  detatb  of  Pennsylvania 
practice  have  become  too  numerous  to  be  adequately  codified 
m  any  general  treatise.  A  demand  is  now  felt  for  special 
handbooks  which  will  exhaustively  treat  the  different  elements 
of  practice.  The  author  has  selected  two  such  elements — Time 
and  Notice — and  has  furnished  the  practitioner  with  one  of 
these  handbooks.    The  volume  is  divided  into  two  parts.    Part 
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one  occupies  about  fifty  pages  and  states  the  rules  of  procedure 
with  respect  to  time  and  notice  which  aj^ly  generally  to  all 
actions  in  the  Pennsylvania  courts.  The  second  part  con- 
sists of  the  rules  of  practice  which  apply  to  actions  on  special 
subjects.  These  subjects  are  classified  under  one  hundred  and 
thirty-seven  titles  arranged  in  their  alphabetical  order.  The 
titles  are  arbitrarily  grouped  for  case  of  reference  under  thirty 
chapters.  Each  title  is  in  turn  subdivided  into  numbered  para- 
graphs. One  rule  of  practice  is  stated  in  each  paragraph, 
together  with  references  to  the  Federal  or  the  State  C)n- 
stitution,  the  Federal  decisions,  or  the  Pamphlet  Laws.  The 
subject-matter  of  each  paragraph  is  stated  in  a  black-letter 
marginal  heading.  Cross-jeferences  are  inserted  where  neces- 
sary. The  table  of  contents  sets  forth  in  their  order  the  list  of 
titles.  An  index  of  120  pages  refers  to  the  subjects  and  titles 
in  detail  by  page  and  paragraph.  The  whole  makes  a  valuable 
handbook  on  '*  Time  and  Notice  in  Pennsylvania  Practice.'* 

A.  S.  F. 


The  United  States  and  the  States  under  the  Constitu- 
tion. By  C.  Stuart  Patterson.  Second  edition.  With 
Notes  and  References  to  Additional  Authorities  by  Robert 
P.  Reeder.  Pp.  xIi.+347.  Philadelphia:  T.  &  J,  W. 
Johnson  &  Co.    1904. 

In  the  present  work,  the  first  edition  of  which  appeared  six- 
teen years  ago,  there  is  evident  the  purpose  to  define  and  limit 
the  powers  of  the  Federal  Government  in  relation  to  those  of 
the  states,  and  the  powers  of  the  states  as  against  the  United 
States.  Since  the  original  publication  more  cases  have  ap- 
peared than  at  any  prior  similar  period,  and  the  questions  dis- 
cussed and  determined  have  been  and  are  of  the  utmost  im- 
portance. 

There  is  little  attempt  to  deduct  far-reaching  principles*  but 
there  are  illuminating  digests  of  the  cases,  from  which  the 
reader  must  ascertain  by  personal  thought  the  true  domain  of 
the  sovereign  powers  concerned. 

There  are  some  points  to  be  commended:  the  exhaustive 
character. of  the  notes;  the  lucid  analysis  of  many  leading 
cases;  the  excellent  arrangements  preserved  from  the  first 
edition ;  the  fine  treatment  of  the  subjects  of  taxation  and  of 
interstate  commerce. 

It  will  be  a  valuable  and  always  useful  adjunct  to  every 
lawyers'  library  for  any  one  or  all  of  several  reasons:  as  a 
clear  review  of  the  state  and  Federal  powers ;  as  an  index  to 
the  multitudinous  cases;   as  an  analytical  summary  of  rela- 
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tions  between  the  states  and  the  United  States  and  vice  versa. 
With  respect  to  any  one  of  these  important  points  we  venture 
to  suggest  that  no  better  book  can  be  found.  IV.  IV. 


The  Law  of  Townships  and  the  Rights  and  Duties  or 
Township  Officers  in   Pennsylvania.     By  Wiluam 
Trickett,  Dean  of  the  Dickinson  School  of  Law.    Pp.  xvi+ 
565.    Philadelphia:  T.  &  J.  W.  Johnson  &  G>.    1905. 
In  this  volume,  which,  to  use  the  words  of  the  author, ''  at* 
tempts  for  the  first  time,  possibly,  to  collate  the  law  with  respect 
to  townships  in  Pennsylvania,'*  Mr.  Trickett,  following  the  gen- 
eral plan  of  his  work  on  the  law  of  boroughs  in  Pennsylvania, 
has  given  to  the  Pennsylvania  lawyers  in  whose  practice  ques- 
tions relating  to  the  subject  of  the  volume  arise  a  compilatkm 
of  statutes  and  cases  which  should  prove  of  great  value  to  such 
practitioners  and  of  which  he  must  often  have  felt  the  need. 

The  book  treats  of  the  formation  and  division  of  tO¥m- 
ships,  election  districts,  and  school  districts;  the  classification 
of  townships  under  the  Acts  of  April  28,  1899,  and  May  11, 
1901 ;  the  powers  of  a  township ;  the  questions  of  franchises, 
expenditures,  and  taxation  in  relation  to  the  same;  action  by 
and  against  townships;  the  liability  of  townships  upon  con- 
tracts and  torts,  and  the  various  rights  and  duties  of  township 
officers,  the  duty  of  supervisors  in  relation  to  roads  and  bridges 
being  very  fully  considered. 

A  chapter  of  forms,  the  text  of  the  Act  of  April  15,  1903, 
creating  the  State  Highway  Department,  and  a  list  of  the 
special  acts  relating  to  townships  in  the  several  counties  enacted 
before  the  adoption  of  the  Constitution  of  1874  have  been 
added  £.  P.  S. 


NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  PERI- 
ODICALS. 

The  Law  Quakteiily  Review.— April. 

The  Hague  Court  and  Vital  Interests.  Sir  Thomas  Barclay.  The 
object  of  the  article  is  to  examine  the  position  of  the  Hague  Court  in 
connection  with  the  5ccpe  of  arbitration.  We  have  first  a  slight  sketch  of 
the  institution  of  the  Hague  Court;  its  "  remaining  like  a  marble  mon- 
ument, ifrant!  butu<elc<s/'  for  three  years,  and  then— all  honor  to  the 
new  world — the  United  States  of  America  and  Mexico  gave  it  its  first 
case.  This  example  has  been  followed  by  Great  Britain,  France*  Ger- 
many, Italy,  Venezuela,  and  Japan.  Vet  "  questions  of  national  honor 
or  vital  interests"  are  still  without  the  scope  of  compulsory  arbitration, 
which  is  felt  to  greatly  curtail  the  benefits  to  be  hoped  tor  from  the 
Hague  Court  In  mentioning  the  action  of  the  Senate  of  the  United 
Slates  in  inserting  the  word  "  treaty"  for  that  of  *•  agreement"  in  the 
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recent  case  of  the  arbitration  treaties,  the  author  was  probably  not  aware 
that  the  Senate  was  making  no  new  claim  of  power,  but  was  simply  keep- 
ing to  the  safe  and,  for  it,  the  only  possible  road  in  the  matter,  and  that, 
therefore,  it  will  not  be  possible  for  them  to  reconsider  their  action,  but 
that  it  will  bt  a  very  easy  matter  to  secure  the  consideration  of  arbitra- 
tion treaties  properly  presented. 

Continfcnt  Future  Interests  After  a  Particular  Estate  of  Freehold, 
Albert  Martin  Kales.  The  writer  endeavors  to  ascertain  what  ground 
the  cases  give  for  the  assertion  that,  without  the  aid  of  statutes,  con- 
tingent remainders  are  no  longer  destructible. 

First  thj  interests  are  classihed,  then  named,  then  the  extent  to  which 
they  are  recognized  as  legal  estates  noted.  In  conclusion  the  author  says : 
'*  It  is  submitted,  then,  that  in  any  American  jurisdiction,  even  though 
its  land  laws  may  be  founded  upon  those  of  England,  and  though  there 
may  be  no  contingent  remainder  act  in  force,  yet  if  neither  actual 
decision  nor  the  practice  of  conveyancers  has  settled  the  law  to  the  con- 
trary, it  may  fairly  be  contended  that  there  is  practically  no  such  future 
interest  as  a  contingent  remainder ;  that  is,  there  is  no  rule  of  law  which 
says  that  a  future  springing  interest,  after  a  particular  estate  of  freehold 
which  may  be  turned  into  a  vested  remainder,  or  take  effect  in  possession 
eo  instante  upon  the  termination  of  the  particular  estate;  must  fail 
entirely  unless  it  does  so." 

Notes  OH  Maine's  Ancient  Law.  Sir  Frederick  Pollock.  We  are  here 
given  some  rather  fragmentary  but  interesting  notes  on  the  Antiouity  of 
the  Roman  Law;  Customary  Law  in  Homer;  Early  Forms  of  Law; 
Written  and  Unwritten  Law ;  Early  Gxles ;  English  Case  Law  and  Fic- 
tion ;  and  the  Law  of  Nature  and  Jus  Gentium  and  Equity. 

MiCRiGAK  Law  Rxvikw.— April 

The  Power  of  the  Senate  to  Amend  a  Treaty.  B.  M.  Thompson.  Hie 
Yalue  of  a  discussion  upon  such  a  point  depends  entirely  upon  the  wi4hh 
of  view  and  absence  of  partisanship  displayed  by  tnose  who  discnst  iL 
Unfortunately,  lx>th  are  absent  from  this  article.  No  one  can  read  such 
articles,  written  apparently  with  a  feeling  of  what  the  author,  to  use 
his  own  spelling  of  the  word,  wc  M  jTobably  call  "  peek*"  without  re- 
calling Washington's  warning  agamst  the  dangers  into  which  party 
spirit  would  inevitably  lead  us. 

The  Liability  of  Water  Companies  for  Fire  Losses.  Edson  R.  Sob- 
derland.  Premising  that  municipalities  are  not  liable  for  such  losses, 
the  question  is  asked.  '*  Does  the  same  immunity  attach  to  a  private  cor- 
poration under  contract  with  the  municipality  to  provide  water  for 
general  fire  purposes?"  Between  the  property  owner  and  the  company 
on  a  direct  contract  the  liability  is  esubiishcd,  but  lack  of  privity  Ims 
tieen  held  to  l>e  a  defence  where  the  individual  sues  on  a  contract 
between  the  city  and  a  corporation.  Privity,  however,  is  not  always 
essential  for  such  suits.  Some  of  the  courts  hold  that  the  contracu  of 
the  municipality  are  made  *'  for  the  public  as  composed  of  individual 
nersons,"  and  that,  therefore,  the  city  is  but  the  agent  of  the  public 
Mr.  Sunderland  approves  of  this  *'  very  sensible  and  reasonable  view.** 
The  courts  being  driven  to  take  this  view  by  force  of  legislative  action, 
or  clauses  in  the  contract,  took  refuge  in  the  second  of  the  requisites, 
viz.,  absence  of  duty  or  obligation  owing  from  the  city  to  the  property 
owners.  Such  a  duty  being  requisite,  the  cases  are  conceded  fo  be  rightly 
decided  which  refuse  a  recovery,  though  the  question  of  a  duty  to  the 
property  owners  by  the  city  mi^t  be  raised.  If  such  a  duty  is  not  a 
requisite,  and  this  is  thought  to  be  the  better  rule,  the  cases  seem  to 
he  wrongly  decided.  In  the  able  discussion  of  these  cases  we  are  led 
to  see,  before  the  fact  is  called  to  our  attention  by  the  author,  that  the 
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Suestion  is  one  phase  of  the  larger  question  respecting  the  right  of  a 
bird  person  to  sue  upon  a  contract  It  affords  some  very  interesting 
matenal  for  the  further  illumination  of  that  obscure  region  of  the  law. 
Curb'Stong  Patent  Opinions.  Dwight  B.  Chever.  A  number  of  im- 
portant questions  arc  asked  and  given  what  the  author  calls  "  off-hand* 
replies.  These  replies,  however,  are  very  clear,  direct,  and  to  the  point, 
and  seem  to  make  a  very  good  primer  for  the  ordmarv  ^tentee,  who 
would  probably  be  irremediably  confused  if  sent  to  the  decisions  for  the 
law  opoo  the  subject 

Yale  Law  JootVAL— April 

Federal  Control  of  Corporations.  Thomas  Thacher.  At  the  outset  we 
are  told  that  "  this  object  not  being  within  the  lawful  field  of  Federal 
action,  legislation  to  this  end  would  be  unjustifiable;  but  yet  the  courts 
could  hardly  declare  it  void."  Then  we  are  asked  the  fpertinent  question. 
*'  Are  we  ready  to  increase  the  powers  of  the  Federal  Government  and 
diminish  the  powers  of  the  states?  To  state  the  question  is  to  answer 
it"  It  is  to  be  hoped  so  unless  *'  we  are  willing  to  bid  farewell  to  the 
fundamental  theory  of  the  Federal  Constitution  and  to  call  the  wisdom 
of  the  fathers  folly.**  But  is  not  this  being  already  done  every  d^y  ?  The 
folly  of  the  fathers,  the  wisdom  of  the  newest  comer,  is  preached  to 
us  upon  every  side  Mr.  Thacher  regards  the  proposition  as  "  a  tremen* 
dous  change  towards  centralization  and  a  long  step  towards  Federal 
socialisi^* 

Judicial  Lefislatian  im  New  York.  Wilbur  Larremore.  The  interest 
of  this  paper  is  not  confined  to  those  who  practise  in  the  courts  of  New 
York.    "  Tudce-made  law"  has  been  heard  of  in  other  forumt.    But  in 

3[>ite  of  Mr.  Larremore's  examples  of  the  viciousness  of  this  tendencj  it 
oes  not  seem  wholly  an  evil  that  *"  our  vast  accumulation  of  case  law 
tends  to  dwindle  in  authority  and  assume  the  virtual  status  of  opmions 
of  the  jurisconsults  under  the  system  of  the  civil  law."  Indeed,  to  some 
this  may  seem  the  veiy  best  result  that  could  be  attained. 


AmucAif  Law  Riview.— May-June. 

The  Code  of  Hammurabi  and  American  Lam.  Owen  B.  Jenkins. 
The  discovery  of  a  code  of  laws  dating  back  to  2SSS-2242  B.  C  has 
naturally  excited  much  attention,  not  only  from  the  legal  world,  but 
from  alt  classes  of  persons.  Mr.  Maxcy's  account  of  this  interesting 
document  is  vivid,  and  he  seems  to  have  caught  the  spirit  of  the  old 
code  more  completely  than  anyone  who  has  as  yet  dttcribed  it  He 
says:  "It  is  purely  a  state  document,  like  our  own  statute  books» 
attending  strictlv  to  the  duties  of  the  state  as  a  conservator  of  the 
public  order  and  dispenser  of  justice  between  citizens,  yet  containing 
evident  recognition  of  the  church  In,  inter  oHa,  its  references  to 
'votaries*  who  were  religieuset.  Crime  is  not  portrayed  as  a  sin 
against  the  ^ods  to  be  cleansed  from  the  sinner  by  a  sacrifice  to  an 
outraged  divmity.  It  Is  punished  as  an  offence  against  public  order 
entitlmy  the  community  in  self-protection  to  chastise  the  criminaL 
There  is  an  astonishing  absence  from  the  code  of  all  theological  or 
even  ceremonial  law." 

Hammurabi  is  shown  to  have  had  a  more  just  conception  of  the 
"varvinff  force  with  which  it"  (the  law)  "meets  the  poor  and  the 
rich.*^  He  expressly  decrees  that  offenders  shall  pa^  tor  the  same 
offence  different  fines,  levied  on  a  sliding  scale  accordmg  to  the  depth 
of  the  offender's  pocket-book."  Legal  charges,  too,  were  scaled  down 
to  the  limits  of  the  poor  man's  purse ;   but  the  reason  for  this  greater 
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apparent  justice  we  find  in  the  attitude  of  the  law  towards  the  men  it 
affected.  There  was  no  theory  of  equality  under  the  law,  therefore  it 
was  not  necessary  to  treat  men  as  if  they  were  equal.  The  ap|»arent 
fault  in  our  law  comes  from  the  attitude  we  have  taken  that  the  law 
is  made  for  the  simple  citizen  who  may  he  either  rich  or  poor,  for  the 
one  is  the  equal  of  the  other;  it  is  the  man  who  matters,  not  what 
he  has.  Mr.  Jenkins  ends  with  a  glowing  tribute  to  the  wisdom  of 
Hammurabi  as  exemplified  m  his  code. 

The  InAutnee  of  the  Bar  in  the  Selection  of  Judges  throughout  thg 
United  States,  Simon  Fleischman.  The  author  prepared  for  the  writ- 
ing  of  this  article  by  formulating  six  questions  which  he  propounded 
to  six  lawyers  in  each  state  and  territory  in  the  Union— three  Demo- 
crats and  three  Republicans.  A  synopsis  of  the  answers  given  is 
printed  at  the  end  of  the  article,  the  paper  itself  giving  the  condutioiis 
drawn  from  these  replies.  Suggestions  are  also  made  that  the  bar 
should  exercise  as  much  influence  as  possible  in  the  selection  of  judges; 
the  requirements  for  admission  should  be  raised;  executive  and  jti- 
dicial  departments  should  be  separated  absolutely;  salaries  where 
grossly  inadequate  should  be  raised;  objectionable  nominees  should 
be  strongly  opposed  by  the  bar,  etc.  The  appendix,  with  its  synopsiti 
forms  a  very  valuable  addition  to  the  paper. 

Sovereifuty  and  the  Modern  State,  Noble  C  Butler.  The  slow 
passing  of  the  idea  of  sovereignty,  which,  from  its  authoritative  state- 
ment and  the  mechanical  perfection  of  the  form  of  that  statement,  hat 
so  long  enthralled  the  mmd  of  the  American  and  English  lawyer,  is 
signalled  by  the  articles  of  this  class  which  appear  every  now  and 
then  in  the  legal  periodicals.  They  are  usually  very  good  and  very 
bright  articles,  and  this  paper  is  no  exception  to  the  rule,  if  it  is  not 
even  better  tnan  the  most  of  them.  The  shadow  of  Hobbes  and 
Bentham  and  Austin  is  passing,  although  it  ma]f  well  be  that  tha 
average  law]fer  is  as  unconscious  of  the  greater  brilliancy  of  the  legal 
atmosphere  in  which  he  dwells  now  as  he  was  of  the  shadow  uadtf 
which  the  master  minds  of  his  profession  chose  to  keep  his  chosea 
field.  James  Wilson  was  probably  the  first  American  to  expose  the 
fallacy  of  the  definition  of  sovereignty  as  it  was  held  in  . . 
and  as  It  has  ever  since  been  defined.  Those  who  are  endeavormg  to 
define  it  at  this  time  might  find  his  exposition  profitable  reading. 


The  CoLUiiBiA  Law  Rsvnw.— May. 

Do  We  Need  a  Philosophy  of  Law?  RoKoe  Pound.  After  notint 
that  the  consmon  law  wherever  and  whenever  it  has  eome^fn'  conllict 
with  other  lenl  nrstems  has  absorbed  and  assimilated  those  other 
systems  out  of  existence  or  absolutely  displaced  them,  we  fold  the 
reasoit  for  this  fact  stated  to  ht  that  hitherto  the  peoples  have  "  bees 
with  it*  But  now  upon  examination  of  the  digesu  we  find  decision 
after  decision  which  runs  directly  contrary  to  the  trend  of  the  timesb 
the  thought  of  the  people.  Certain  legislation  has  been  decided  upos 
by  the  people,  and  after  careful  formulation  has  been  given  to  the 
legislatures,  which  in  conformity  to  their  will  have  enacted  the  requi- 
site laws.  To  these  laws  the  couhs  have  refused  to  sive  effect;  it 
may  be  in  strict  conformity  to  the  legal  development  of  the  law  as  it 
has  come  down  to  them,  as  Mr.  Pound  says,  but,  also  as  he  says,  not 
in  conformity  with  that  reason  which  is  the  life  of  the  law.  The 
people  understand  that  the  courts  are  established  to  administer  the 
law,  and  when  they  find  that  the  courts  refuse  to  give  effect  to  law 
after  law  which  they  have  made,  and  which  they  have  decided  to  be 
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necessary  to  their  well-being,  that  action  arouses  a  deep-seated  and  hit- 
ter resentment  This  feeling  of  the  people  towards  the  common  law 
is  felt  by  Mr.  Pound  to  be  the  greatest  danger  that  that  law  has  to 
face.  Most  unexpectedly  he  turns  to  the  law  schools  as  the  possible 
savers  of  the  situation.  They  are  to  teach  the  new  philosophy  of  the 
law,  one  better  suited  to  the  times  and  the  temper  of  the  people  than 
the  smooth  syllables  of  Bbdcstone  or  the  rougher  utterances  of  Cckt. 
The  law  schools  may  do  well  to  note  the  new  burden  laid  upon  them 
and  their  responsibility  for  the  future  well-being  of  the  common  bw. 

Agency  by  Estopffcl  John  S.  Ewart  Mr.  Ewart  here  replies  to  Pro- 
fessor G>ok,  whose  interesting  article  on  **  Agency  by  Estoppel*  has 
attracted  the  attention  of  those  holding  a  different  point  of  view.  His 
opponent  is  also  able  and  interesting,  and  his  argument  is  logical  and 
consistent,  but  in  naming  himself  an  'estoppel  sinner'  and  in  his 
answer  as  a  whole  he  has  shown  rather  the  eagerness  of  the  man  with 
a  thesis  to  sustain  than  the  calmness  of  one  who  desires  a  dispas- 
sionate examination  of  the  matter  under  discussion.  To  one  not  con- 
cerned it  would  seem  that  those  in  controversy  will  first  need  to  agree 
as  to  the  real  point  at  issue  if  further  discussion  is  to  be  of  value. 

Money  Paid  Under  Mistake  of  Law,  Frederic  C  Woodward.  The 
"  rule  that  money  paid  under  a  mistake  of  law  is  not  recoverabk"*  is 
attacked  on  the  ground  that  "the  reasons  for  the  rule  are  unsound." 
We  are  then  shown  what  encroachments  upon  the  rule  have  been  made. 
— ^these  bein^  largely  in  the  Southern  and  Western  States.— and  an 
examination  u  made  as  to  the  principle  that  ought  to  be  applied.  Mr. 
Woodward  concludes  by  urging  upon  the  courts  and  legislatures  **  That 
without  abro^ting  the  present  rule  denyiu|[  the  recovery  of  money 
paid  under  mistake  of  law,  but  by  confining  its  application  to  cases  in 
which  the  money  appears  to  have  been  naid  with  the  consdousness 
of  a  doubt  as  to  the  law,  the  hardship  of  the  rule  will  be  minimiied 
if  not  entirely  eliminated,  and  the  whole  law  of  relief  from  mistake 
placed  upon  a  basis  of  sound  and  consistent  poliqr." 

The  Gbebn  Bac— May. 

The  Lau/s  Delays,  Can  They  be  Obviaiedf  This  issue  of  the 
Green  Bag  is  entirely  devoted  to  a  consideration  of  this  subject  Wil- 
liam Lambert  Barnard  gives  *'  A  Summary  of  G>nditions  in  the 
United  States;"  James  M.  Gwin,  ''Delay  in  Civil  Procedure  in  Oii- 
cago;"  B.  Newton  Crane,  "The  Modem  English  Procedure;**  and 
some  fifteen  most  able  men  combine  to  write  upon  "  The  Applicability 
of  English  Methods  to  Conditions  in  the  United  States."  They  gen- 
erally seem  to  concede  that,  from  Mr.  Crane*s  statement  of  the  case, 
the  English  methods  would  be  a  great  improvement  if  applied  in  this 
country.  The  great  difficulty  is  that  Mr.  Crane's  view  of  the  case 
may  not  be  absolutely  flawless.  The  value  of  this  concensus  of  opin- 
ion would  be  greatly  enhanced  if  it  could  be  perceived  that  the  gen- 
tlemen had  studied  the  English  methods  for  themselves.  This  does 
not  seem  to  have  been  the  case  with  the  possible  exception  of  Mr. 
Westemhaver,  of  Ohio,  and  Mr.  Elder,  of  Massachusetts.  Some  of 
Mr.  Westemhaver's  suggestions  seem  to  be  most  applicable  and  to  be 
especially  the  outcome  of  his  own  study  of  the  situation.  Mr.  B.  H. 
Conner  gives  a  paper  on  "  Celeritv  in  Commercial  Cases  in  France,** 
which  incidentally  ffives  a  view  of  one  of  the  most  interesting  courts 
in  «hat  country.  Mr.  Henry  Bumham  Brooks  writes  on  the  situation 
in  luly."  It  need  not  be  said  that  when  the  Green  Bag  devotes  10 
much  space  to  investigating  such  a  subject  there  will  be  found  in  the 
matter  given  vtry  much  that  is  valuable,  interesting,  and  of  more  than 
ephemeral  importance. 
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THE  MODERN  AMERICAN  CASES  ARISING  OUT 
OF  TRADE  AND  LABOR  DISPUTES.* 

A  trader  or  laborer  may  harm  other  traders  or  laborers  in 
several  ways.  If  the  harm  is  due  to  direct  violence'  or 
false  statement,  the  law  has  no  hesitation  in  holding  the 
person  re^xxisiUe  liable  in  damages  to  the  injured  person. 
But  a  man  may  do  harm  to  another's  trade  or  business,  not 
only  by  violence  or  misrepresentation,  but  by  merely  abstain- 
ing from  dealing  with  him  or  by  inducing  his  customers 
or  enq>loyees  to  leave  him  or  his  employer  to  discharge 
him.  The  strike,  the  lockout,  and  the  boycott  are  the  most 
prominent  examples  of  acts  of  this  class  producing  harm. 

The  strike  is  an  agreement  between  two  or  more  persons 
not  to  deal  in  a  business  way  with  a  third.    A  labor  strike 

*Tlie  English  cases  are  treated  by  the  writer  in. an  article  entitled 
^  Some  Leading  English  Cases  on  Trade  and  Labor  Disimtes,"  51  Am. 
Law  Rio.  125,  afardif  1903. 

*  Under  the  head  of  direct  violence  may  be  included  those  cases  in 
which  a  plamtiff  has  been  interrupted  in  the  exercise  of  his  profession 
or  business  by  noisy  demonstrations  intended  to  interrupt,  but  not 
necessarily  threatening  him  with  personal  violence— as  hissing  an  actor 
at  a  theatre,  as  m  Cr^fory  v.  Duk€  of  Brunswick,  13  L.  J.  C.  P.  34.  i843i 
or  frightening  wild  fowl  who  were  approaching  the  plaintiff's  decoy, 
as  in  K0M€  v.  HiekermgiU,  11  East  S74f  note,  and  Carringion  v. 
Tmylar,  11  East  571, 18091 
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occurs  where  the  employees  of  a  person  or  corporation  leave 
their  employment  in  a  body  and  refuse  to  return  until  their 
wishes  arc  complied  with.  But  there  is  also  the  employer's 
strike  and  a  trade  strike.  The  employer's  strike  is  usually 
termed  a  lockout  or  agreement  to  Mack  list  Several  em- 
ployers agree  to  discharge  their  hands  until  they  are  willing 
to  work  on  certain  terms,  or  agree  not  to  employ  a  person 
who  as  the  employee  of  any  one  of  them  has  brdken  a  rule 
of  conduct  which  the  employers  desire  their  employees  to 
observe.  The  trade  strike  is  where  several  traders  agree 
together  to  refuse  to  deal  with  another  trader. 

The  boycott  is  economic  pressure  brought  to  bear  on 
those  who  deal,  or  are  about  to  deal,  in  a  business  way  with 
a  third  person  to  prevent  them  from  dealing  with  such  third 
person.  There  are  always  three  persons  or  classes  of  persons 
in  a  boycott — ^the  person  or  persons  who  persuade,  those 
whom  they  persuade,  and  the  person  boycotted.  The 
method  of  persuasion  used  is  always  the  threat  of  business 
harm,  usually  couched  in  the  formula :  If  you  deal  with  A, 
we  won't  deal  with  you.  One  man  may  be  "  persuaded" 
not  to  deal  with  another,  not  only  by  economic  pressure 
but  by  violence  or  die  threat  of  violence  to  person  or 
property.  Or,  the  method  of  ''  persuasion'*  may  be  by  mere 
argument,  or  by  the  offer  of  money  or  money's  worth. 
None  of  these  are  true  boycotts.  As  classes  of  acts  whidi 
interfere  in  the  business  relations  of  others  tficy  have  not 
received  a  distinctive  name. 

The  purpose  of  this  article  is  to  show  the  devdopment 
in  this  country  of  the  law  of  tort  as  applied  to  the  strike^ 
the  boycott,  and  the  persuasion  of  third  persons  by  argu- 
ment or  by  violence  or  by  the  offer  of  money  not  to  deal 
with  another.  The  method  which  we  shall  pursue  will  be 
to  treat  the  various  legal  questions  in  the  order  in  which  nor 
courts  have  been  called  upon  to  deal  with  them.* 

'  As  the  writer  believes  that  the  old  conunoa-hw  actioa  lor  c&tidaff 
servants  has  had  no  influence  on  the  devdopment  of  the  modem  law  as 
affecting  the  subject  of  this  article,  he  has  omitted  all  ducnitMo  of  the 
few  modem  cases  discussing  this  action.  Some  modem  cases  of  dda 
class  occasionally  cited  in  the  trade  and  labor  cases  are  HaMmt  v. 
RoystiT,  70  N.  C  601,  1874;  Bixby  v.  DmUap,  56  N.  H.  4S&  i87^ 
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In  1854  the  case  of  Hunt  v.  Simond^  came  before  the 
SuiMreme  Court  of  Missouri.  It  raised  the  question  of  the 
legality,  from  the  point  of  view  of  private  law,  of  what  we 
have  called  the  trade  strike,  or  an  agreement  between  two  or 
more  traders,  who  have  been  dealing  with  a  third,  to  dis- 
continue dealing  with  him.  The  plaintiff  had  been  the 
owner  and  captain  of  a  steamboat.  He  alleged  that  the 
defendants,  who  were  the  officers  of  various  insurance  com- 
panics^  combined,  confederated,  and  conspired  wilfully  and 
maliciously  to  injure  him,  and,  with  the  intent  of  effecting 
their  object,  refused,  without  cause,  to  take  any  insurance 
upon  his  boat,  whereby  he  was  deprived  of  all  benefit  from 
his  occupation,  and  was  compelled  to  sell  his  boat  and  aban- 
don his  business.  The  defendants  demurred,  the  court  sus- 
tained the  demurrer,  and  the  Supreme  Court  confirmed  this 
action.  The  case  stands  for  the  proposition  that  two  or 
more  traders,  not  being  under  any  contract  to  continue  to 
deal  with  a  third  trader,  may  combine  to  refuse  to  deal  with 
him,  for  a  good  reason,  a  bad  reason,  or  no  reason  at  all, 
without  being  liable  for  any  harm  which  may  result  to  such 
third  trader.  The  court  rests  its  decision  on  two  proposi- 
tions: First,  that  a  man  has  an  absolute  right  to  deal  or 
not  to  deal  with  another  as  he  pleases.*  Second,  that  what 
one  man  has  an  absolute  right  to  do  two  or  mcM-e  men  have 
a  right  to  "combine"  or  agree  together  to  do^  in  other 
words,  that  in  our  civil,  as  distinguished  from  our  criminal 
law,  ^ere  is  no  such  thing  as  liability  for  conspiracy  to 
harm  unless  the  harm,  consideftd  Zfoxt  from  the  conspiracy, 
is  a  \epl  injury.  This  last  proposition  has  been  fdlowed 
in  a  number  of  cases  of  the  dass  which  we  are  considering.* 

*  19  Mo.  5^1 1854- 

'"  It  is  olmoQsijr  the  right  of  every  citizeii  to  deal  or  refuse  to  deal 
with  wBf  other  dtizen,  and  no  person  has  ever  thought  himself  entitled 
to  complain  in  a  court  of  justice  of  a  refusal  to  ddu  with  him,  except 
in  some  cases  where,  hy  reason  of  the  jrablic  character  which  the  par^ 
sustains,  there  rests  upon  him  the  legal  obligation  to  deal  and  contract 
with  others.* 

*Pftges$97,  stt. 

^RmMU  V.  HoMtlion,  94  Mass.  4i3i  1866;  Bow^  v.  Mathgsan,  96 
Mass.  499^  1867,  «»;  Van  Hom  v.  Van  Ham,p  N.J.  L.  aBi,  1890^  flB6; 
Moares  v.  Brteklayir/  Union,  23  Ohio  Law  BuL  A  1890*  53;  D^Im  v. 
Wmfr99, 80  Tex.  0X^  1891,  404;  Bohn  Mnf,  Co.  v.  HoUis,  54  Minn.  22% 
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The  first  proposition  assumes  that  some  rights  are  abso- 
lute; that  is,  may  be  exercised  under  all  drcumstanoes  and 
from  any  motive  without  the  actor  being  liable  for  the 
resulting  harm.  From  this  assumption  it  does  not  neces- 
sarily follow  that  there  may  not  be  some  rights  which  ate 
not  absolute.  There  may  still  be  acts  for  the  harmful  results 
of  which  the  actor  may  or  may  not  be  liable  aocording"  to 
the  circumstances  under  which,  or  the  motive  with  which, 
they  were  performed.  The  court  in  this  case^  however,  by 
assuming  that  if  the  plaintiff  was  to  recover,  tint  defendant's 
act  must  be  shown  to  be  wrongful,  appaiendy  asswrnn  that 
all  rights  recognized  by  law  are  absolute  rights.*  In  short, 
the  court  assumes  that  acts  are  either  rightful  or  wroogfiil 
and  only  those  falling  under  the  latter  dass  can  be  a  grannd 
of  civil  action.*  The  case  of  Html  v.  Simands  has  been 
followed  in  Batven  v.  Mathesan  ^*  and  Balm  Mmmfadurmg 

Company  v.  Hollis}^    In  the  latter  case  the  defendants  were 

1 

1893,  334;  Graham  v.  St  Charles  Si.  Ry.  Co.,  47  La.  Ann.  214,  ita,  ai6; 
Bayer  v.  Western  Union  Tel  Co,,  124  Fed  246^  1903,  24a  See 
apparently  contra  BImdell  v.  Hagan,  54  Fed.  40^  1899,  amrmed,  nA  nam 
Hagan  v.  BlindeU,  56  Fed.  696^  C.  C  A.  iSgs;  Elder  ▼.  WkUeMes,  72 
Fed.  724,  189;.  The  cases  contra  arose  in  the  Circuit  Gmrt  for  the 
Eastern  District  of  Louisiana.  Compare  Bouimett  ▼.  J#«rr,  71  Vt  i, 
1S99,  s.  c ;  4*  AtL  607,  6oa  In  Mapshrick  ▼.  Ramge,  9  Neb.  390^  iS 
a  case  very  badly  reported*  the  court  appear  to  interpret  the  pnr^ 
that  damage,  not  conspiracy,  is  the  gist  of  the  action  where  a  n« 
of  persons  have  conspired  to  injure  another,  as  meaning  that  if  A  et  aL 
conspire  to  harm  B  and  harm  results,  that  B  hat  an  action  against  A 
et  al.  irrespective  of  the  purpose  of  A  et  al.  or  the  method  by  which  the 
harm  was  inflicted.  This  amounts  to  an  assertion  that  eSX  oonspiradet 
to  harm  resulting  in  harm  are  actionable. 
'  Note  argument  19  Mo.  page  586b  and  the  statement,  page  589b  to  the 


effect  that  "The  important  allegation,  in  determining  whether  this 
action  will  lie,  is  that  which  states  the  acts  of  the  defendants,  which 
were  intended  to  effect  their  objecL" 

'This  view  of  legal  rights  and  \tp\  wrongs,  which  leads  to  the 
assumption  that  no  man  is  liable  for  his  acts  until  they  are  shown  to  be 
in  themselves  wrong^ful,  has  been  taken  in  the  trade  and  bbor  cases: 

i^,$02,9iseq.; 
_  ed.  135- i8p£,  143. 
.  laSf  i89B^  isB.  In  ac- 
cord with  the  proposition  that  one  man,  trreipective  of  his  purpose, 
has  an  absolute  right  to  refuse  to  deal  with  nnother,  see  the  language 
used  in  the  following  cases:  Dels  v.  IVinfree,  80  Tex.  400^  1801,  404; 
Graham  v.  St  CharUs  St  Ry.  Co.,  47  La.  Ann.  2x4,  1895.  See  also 
cases  cited  infra,  note.  But  see  MatHson  v.  Lake  Shore  and  M.  S.  Ry. 
Co.,  %  Ohio  Dec.,  Sup.  and  C  P.  526,  1895. 

*9D  Mass.  499, 1867,  discussed  infra  on  another  point. 

"54Mmn.  223.  1893. 
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members  of  an  association  known  as  the  Northwestern  Lum* 
bermen's  Association,  the  membership  of  which  embraced 
about  one-half  the  retail  lumber  dealers  in  Iowa,  Minne- 
sota, Nebraska,  and  the  Dakotas.  They  resolved  that  if 
any  wholesale  dealer  sold  directly  to  a  consumer  in  a  terri- 
tory in  which  a  member  of  the  association  did  business  and 
refused  on  demand  to  pay  to  the  association  a  commission  of 
ten  per  cent  on  such  sale,  the  secretary  should  notify  each 
member  not  to  deal  with  said  wholesaler,  and  thereafter  any 
member  who  did  deal  with  him  would  be  expelled  from  the 
association.  The  Bohn  Manufacturing  GMnpany,  a  whole- 
sale lumber  company,  sold  directly  to  a  consumer  against 
the  above-mentioned  rule  and  refused  to  pay  the  commission 
demanded.  They  then  asked  the  court  to  restrain  the  (^cers 
of  the  association  from  sending  out  notices  to  the  members 
notifying  them  not  to  deal  with  the  plaintiff  or  any  other 
matter  that  might  tend  to  injure  the  plaintiff's  trade  or 
business.  The  court  on  appeal  dissolved  the  temporary 
injunction  granted,  not  on  the  ground  that  a  court  of  equity 
being  unable  to  act  effectively  would  not  act  at  all,  but  on 
the  broad  ground  that  the  defendants  in  doing  what  they 
did,  though  injuring  the  plaintiff,  were  acting  within  their 
legal  rights.  The  opinion  of  Justice  Mitchell  in  this  case 
goes  as  far  as  the  decision  in  Huni  v.  Simands  in  holding 
that  a  trade  strike  is  legal  for  any  purpose.  The  facts  of  the 
two  cases,  however,  may  be  distinguished.  In  the  Minne- 
sota case,  at  least,  the  ultimate  purpose  of  the  defendants 
in  doing  what  they  did  was  to  advance  their  own  interests 
by  keeping  the  wholesaler  out  of  the  retail  market,  while 
the  demurrer  in  Huni  v.  Simonds  admits  that  the  purpose 
of  the  defendants  in  that  case  was  merely  to  enjoy  the  ruin 
of  the  plaintiff's  business.'* 

^Rmssett  ▼.  New  York  Produce  Esehamge,  58  N.  Y.  SapL  8^  iS» 
it  an  example  of  a  case  belongiiv  to  the  same  dass  as  Bohn  Mnf.  Co,  ▼. 
HolUt,  m  which  the  facts  were  more  stronghr  in  favor  of  the  defendants. 
The  memhers  of  a  stock  exchange  resolved  that  they  would  not  allow 
their  memhers  to  hoy  or  sell  00  the  exchange  for  anpr  person  who  was 
niltv  of  pracdoes  which  the  members  of  the  association  redded  as 
mimical  to  their  mterests.  The  ollicers  of  the  association,  acting  onder 
the  rales  of  the  association,  posted  the  plaintiffs  on  the  floor  of  the 
as  having  been  gnilt^  of  the  prohibited  oractices.    The  coort 
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In  the  cases  just  discussed  the  defendants  refused  to  deal 
with  the  plaintiff.  In  the  next  case,  Orr  v.  Home  Mutual 
Insurance  Company,^^  the  defendants  refused  to  have  any 
business  relations  with  anyone  who  did  business  with  the 
plaintiff.  The  plaintiff  alleged  in  his  petition  that  he  was  a 
master  of  a  steamboat  on  the  Red  River,  and  that  the  de- 
fendants, certain  insurance  companies,  had  maliciously  com- 
bined to  refuse  to  insure  anything  or  any  steamer  on  which 
the  plaintiff  was  employed,  and  that  by  reason  of  this  action 
on  the  part  of  the  defendants  the  owner  of  the  vessel  dis- 
charged him.  The  defendants'  contention  that  the  plaintiff's 
petition  showed  no  cause  of  action  was  sustained  by  the 
court  on  the  ground  that  the  defendants  had  the  absolute 
right  under  all  circumstances  and  from  whatever  motive  to 
refuse  to  insure  a  boat  or  its  cargo.  Bawen  v.  Mathe- 
son^^^  the  Massachusetts  decision  before  mentioned,  is  in 
accord  with  this  case.  The  plaintiff  kept  a  seamen's  board- 
ing-house. The  defendants  were  also. keepers  of  seamen's 
boarding-houses  and  members  of  the  "  Seamen's  Mutual 
Benefit  Association."  The  rules  of  the  association  pro- 
vided that  the  members  should  use  their  best  endeavors  to 
prevent  any  seaman  boarding  with  them  from  shipping  in 
any  vessel  where  any  of  the  crew  were  shipped  from  a  house 
not  in  good  standing  with  the  association,  and  that  any 
members  of  the  association  knowingly  shipping  any  of  their 
boarders  on  vessels  having  men  shipped  from  houses  not 
in  good  standing  should  be  fined  five  dollars  for  each  man 
shipped.  The  plaintiff  alleged  that  the  defendants,  unlaw- 
fully and  maliciously  conspiring  to  injure  him  in  his  busi- 
ness, "  took  their  men  out  of  ships  because  the  plaintiff's 


refused  to  restnin  by  injtnction  this  action  of  the  officers  of  the  asao- 
ciation  on  the  ground  that  it  was  not  for  an  oatstder  to  complain  of  the 
rules  of  the  association.  It  would  appear  that  the  case  decides  that  two 
or  more  persons  acting  as  brokers  could  agree  together  that  th^  would 
not  represent  in  transactions  with  each  other  certain  persons  when  the 
rules  by  which  the  obnoxious  persons  were  determined  were  primarihr 
designed,  not  for  the  injury  of  the  persons  ezduded,  but  for  the  boam 
of  the  brokers.  See,  also,  Collins  v.  American  Newt  Co.,  34  Miac  a6ok 
N.  Y.  Sup.  1901. 

*  12  La  Ann.  255,  1857. 

"•g6  Mass.  499^  1867. 
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men  were  in  the  same,"  and  thus  prevented  him  from 
getting  seamen  as  boarders.^"  The  defendants  demurred, 
and  the  court  sustained  the  demurrer.  The  demurrer  in 
effect  admitted  that  the  defendants  for  their  own  private 
good  and  ends  had  said  to  the  owners  of  vessels:  "You 
have  your  choice.  Take  men  f rcmi  our  houses  or  f rcmi  the 
plaintiffs  house,  but  you  cannot  deal  with  us  and  with  the 
plaintiff.''  It  would  also  appear  that  the  demurrer  admitted 
that  the  customers  of  the  plaintiff  ceased  dealing  with  him 
because  of  these  threats.  Here,  as  in  the  earlier  Louisiana 
case,  we  have  all  the  elements  of  a  boycott.  There  was, 
however,  no  attempt  on  the  part  of  the  defendants  to  inter- 
fere with  any  existing  contract  between  the  plaintiff  and 
his  customers.  The  business  or  econcmiic  pressure  was 
brought  against  those  who  otherwise  would  have  dealt 
with  the  plaintiff.  On  the  other  hand,  the  demurrer  would 
seem  to  be  an  admission  that  the  purpose  of  the  defendants 
was  not  necessarily  their  own  advancement,  but  might 
have  been  a  mere  desire  to  harm  the  plaintiff.  The  court, 
however,  apparently  treats  the  case  as  involving  a  discussion 
of  the  limits  of  fair  trade  competition,  thereby  assuming 
that  the  defendants  were  acting  for  their  own  interests,  and 
not  for  the  purely  malicious  purpose  of  injuring  the  plaintiff. 
The  case  stands  for  the  proposition  that  the  person  boycotted 
has  no  civil  action  for  the  harm  done  him,  at  least  in  the 
case  where  both  plaintiff  and  defendants  are  traders,  and 
the  defendants'  motive  was  self-advancement.  Irrespective 
of  the  decision,  the  opinion  itself,  which  is  written  by  Justice 
Chapman,  is  an  extreme  example  of  that  method  of  examin- 
ing a  doubtful  question  of  tort  which  consists  in  separating 
each  act  of  the  defendant  frcxn  the  surrounding  circum- 
stances and  the  purpose  of  the  actors  and  asking,  in  relation 
to  an  act  so  separated,  "  Had  the  defendant  a  right  to  do  this 
act?"^*  Furthermore,  there  is  the  practical  assumption  that, 
as  I  have  a  right  to  refuse  to  have  business  dealings  with 
another,  unless  I  am  bound  to  him  by  contract,  I  can  place 


*Pftge  soa. 
*Seejii^,  notes. 
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any  conditioo  on  my  dealing  with  him  that  I  please,  provided 
I  do  not  ask  him  to  commit  a  tort  or  breach  of  contract, 
without  any  possibility  of  becoming  liable  to  him  or  any- 
one else.^^  The  decision  in  Bowen  v.  Mathesan  has  been 
followed  in  at  least  two  American  and  one  Scottish  case.'* 
In  the  American  cases,  Macauley  v,  Tiemey  and  Transport 
toHon  Company  v.  Standard  OH  Company^  and  in  Lord 
Lindley's  approval  of  the  Scottish  case,  in  the  celebrated 
case  of  Quinn  v.  Leathern,  the  theory  given  is  different 
from  that  in  Bowen  v.  Matheson.  The  inference,  that  as 
I  have  a  right  to  refuse  to  have  business  dealings  with 
another,  I  can  therefore  place  any  conditions  on  dealing 
with  him  which  I  see  fit,  no  matter  how  injurious  those 
conditions  may  be  to  a  third  person,  without  being  liable 
to  such  third  person,  is  denied.  It  is  admitted  that  a  trade 
boycott  for  a  malicious  purpose  may  be  actionable,  but  tiie 
fact  that  in  the  cases  cited  the  boycott  was  instituted  by  the 
defendants  for  their  own  business  advancement  is  regarded 
as  a  legal  justification  for  their  act.'*  On  the  other  hand, 
in  two  other  American  cases  the  plaintiff  has  been  allowed  to 


"  It  is  interestinf  to  compare  with  this  modem  case  the  old  case  of  the 
Abbot  of  Lilleshall  in  Pub.  of  Sel.  Soc  Select  Pleas  of  the  Crown,  vol.  i, 
page  115,  a  case  in  the  year  1221,  where  the  Abbot  brought  an  action 
against  the  bailiffs  of  Shrewsbury  because  they  made  a  proclamation 
that  anvone  who  sold  to  the  Abbot  should  foneit  ten  •htUiiij^  jj^ 
plaintiff  was  put  to  his  law. 

^MaeauUv  v.  Tiemey,  19  R.  I.  25$,  1895;  Tmupart&Han  Co,  v. 
Standard  OU  Co.,  50  W.  Va.  611,  igoa;  ScotHsk  Co^Peraiwe  Saeieiy  y. 
Glasgow  Flesherf  Asso.,  35  Scott,  L.  R.  64s,  189&  The  last  case  was 
approved  by  Lord  Lindley  in  Quinn  y.  Leathern  (1901),  A.  C  495,  539^ 
The  facts  of  Mogul  S.  S.  Co.  v.  McGregor,  L.  R.  as  Q.  B.  sgB,  iSm  s.  c 
(1892),  A.  C.  2$,  may  be  said  to  .avolve  a  trade  boycottr  The  plaintiff 


failed  to  recover.    See,  however,  51  Am.  Law  Rig.,  page  131, 

'The  theory  of  these  cases  will  be  discussed  in  connection  with  the 
decision  of  Walker  v.  Cronin,  infra. 

In  accordance  with  the  position  that  a  trade  boycott  for  a  malkioas 
purpose,  as  for  satisfying  a  grudfe  against  the  plaintiff,  gives  him  a 
good  cause  of  action,  see  Intematumal  and  Great  Northern  Ry.  Co,  v. 
Greenwood,  2  Tex.  Gv.  App.  76,  1893;  Graham  v.  St,  Charles  St.  Rf. 
Co,,  47  La.  Ann.  214,  1895;  Transportation  Co.  v.  Oil  Co.,  50  W.  Va. 
611, 1902;  fVebb  V.  Drake,  52  La.  Ann.  290^  1899^  Contra,  Paytie  v.  The 
Western  &  Atl.  Ry.  Co,,  13  Lea.  m  Tenn.,  1884.  In  Cote  v.  Murfhy, 
159  Pa.  43O1  iSof,  the  purpose  of  the  defendants  seems  to  have  bear 
to  punish  the  piamtiff,  who  was  an  emplojrer  of  labor,  lor  not 
by  the  defendants  during  a  general  strike  in  the  trad^  hot  the 
failed,  in  the  opinion  of  the  court,  to  show  damage. 
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sccan  an  injunction  to  restrain  a  trade  boycott,  though  the 
purpose  of  the  defendants  was  to  advance  their  own  business 
interest  In  the  first  of  these  cases,  Jackson  v.  StofiAeld,^ 
the  facts  are  identical  with  Bohn  Mamifacturing  Company 
V.  HoUis^  except  that  the  action  was  brought  by  a  con- 
sumer, or  rather  retailer,  of  lumber,  who  was  not  a  member 
of  the  LAmnbermen's  Association,  against  the  association 
for  threatening  the  manufacturers  with  a  withdrawal  of 
their  custom  if  they  sold  to  the  pUuntiff.  The  court  held 
that  the  plaintiff  could  not  only  recover  for  his  loss  of  busi- 
ness, but  was  entitled  to  an  injunction  against  the  continu- 
ation of  the  boycott  The  case  of  Walsh  v.  Association  of 
Master  Plumbers^  is  identical  with  Macauley  v.  Tiemey 
just  referred  to.  Both  cases  arose  out  of  the  attempt  of  the 
Association  of  Master  Plumbers  to  drive  out  of  business 
all  master  plumbers  who  did  not  join  their  association  by 
refusing  to  buy  supplies  from  any  manufacturer  who  scdd 
to  a  master  plumber  not  a  member  of  the  association.  In 
both  cases  the  plaintiff  was  a  master  plumber  not  a  member 
of  the  association,  who  because  of  the  boycott  was  unable  to 
obtain  plumbing  supplies  from  the  manufacturers.  As 
stated,  the  Rhode  Island  Court  came  to  the  conclusion  that 
the  action  of  the  association  was  not  a  civil  wrong  to  the 
plaintiff.  The  Court  of  Appeals  of  Missouri  reached  an 
opposite  OMiclusion.  The  result  is  that  at  the  present  time 
there  is  a  conflict  of  authority  in  regaxA  to  a  boycott  of  one 
trader  by  several  other  traders,  some  cases  holding  the  boy- 
cotters  liable  for  the  harm  resulting  from  the  boycott,  though 
their  purpose  was  self-advancement,  others  holding  that  the 
person  harmed  cannot  recover. 

Since  the  decision  in  Bowen  v.  Matheson,  the  drift  of 
authority  has  been  against  the  extreme  position  which  is 
apparently  taken  by  Justice  Chapman  in  that  case — namely, 
that  one  man  may,  with  a  purely  malicious  desire  to  harm 
another,  say  to  a  third,  '*  If  you  deal  with  that  other  I  will 
not  deal  with  you,''  without  being  liable  to  the  other  for  the 


*l37lnd5n  i8m. 

''54  Mtim.  aag,  1803. 

"^97  Mo.  App.  aBob  1902,  •.  c,  71  S.  W.  45s 
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resulting  harm.  Indeed,  Justice  Chapman  himself  in  the  next 
trade  and  labor  case  coming  before  his  court  abandons  the 
assumption  of  the  absolute  right  to  do  an  act  irrespective  of 
its  consequence,  or  the  purpose  of  the  actor.,  on  which  assump- 
tion his  opinion  in  Bowen  v.  Matheson  appears  to  have  been 
based. 

The  case  referred  to  is  Carew  v.  Rutherford.^  The 
plaintiff  was  a  master  stone-cutter.  His  laborers  were  mem- 
bers of  a  union.  A  rule  of  this  union  provided  that  the  master 
stone-cutters  should  not  send  their  work  out  of  the  state. 
The  plaintiff  violated  this  rule.  The  president  of  the  union, 
who  was  his  foreman,  came  to  him  and  said  that  the  union 
had  voted,  in  view  of  this  violation  of  its  rules,  that  he  should 
pay  a  fine  of  five  hundred  dollars  to  the  union.  He  refused 
to  do  this  and  his  men  went  out  on  strike.  Subsequently  the 
president  and  other  members  of  the  union  told  him  that  no 
member  of  their  union  would  be  allowed  to  work  in  his  shop 
if  he  refused  to  pay  the  money  demanded.  As  he  had  inq)or- 
tant  contracts  on  hand  and  unfinished,  he  paid  the  money 
demanded  to  one  Wagner,  the  treasurer  of  the  union.  The 
plaintiff  sued  the  defendants,  including  the  president,  treas- 
urer, and  members  of  the  union,  as  an  unincorporated  asso- 
citation,  in  contract  with  an  alternative  count  in  tort.  The 
trial  judge  thought  that  the  facts  given  did  not  constitute 
a  cause  of  action.  On  appeal,  the  count  in  tort  was  sus- 
tained. It  will  be  noted  that  the  act  of  which  the  plaintiff 
complained  was  the  demand  by  the  defendants  that  he  should 
pay  money  as  a  prerequisite  to  their  returning  to  work.  The 
plaintiff  was  under  no  obligations  to  pay  the  money.  The 
defendants  did  not  threaten  him  with  physical  h&rm  either  to 
his  person  or  his  property.  The  defendants,  however,  did 
take  advantage  of  the  circumstance  that  the  plaintiff  was  in 
need  of  men  to  complete  his  contracts  with  third  persons,  and 
of  the  fact  that  their  organization  included  most  of  the 
skilled  workmen  in  the  trade,  to  bring  economic  pressure,  or 
a  threat  of  practical  business  loss,  unless  the  money  was  paid. 
Their  purpose,  as  far  as  the  purpose  is  made  clear  by  the 

"  io6  liiass.  1, 1870. 
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facts  as  found  by  the  trial  judge,  was  partly  to  increase  the 
money  in  the  treasury  of  the  association,  and  partly  to  punish 
the  plaintiff  for  violating  a  rule  of  their  association,  and 
through  such  punishment  to  deter  him  and  others  from  again 
violating  the  rule,  the  rule  itself  having  been  adopted  because 
the  members  of  the  union  thought  it  would  advance  their  in- 
terests as  laborers.  From  the  point  of  view  of  Chief-Justice 
Chapman,  who  wrote  the  opinion,  the  essential  fact  making 
the  defendants'  act  illegal  was  the  fact  that  they  had  taken 
advantage  of  the  circumstances  to  force  the  plaintiff  to  pay 
them  money  to  avoid  a  still  greater  business  loss.^  Under 
this  view  it  may  be  stated  that  the  court  thought  that  it  is 
illegal  to  obtain  money  from  another,  which  that  other  does 
not  owe,  by  a  threat  of  business  harm,  and  the  mere  fact  that 
the  threat  takes  the  form  of  a  refusal  to  work  until  the 
money  is  paid,  the  threatener  not  being  under  contract  to 
work,  is  immaterial.  The  cases  in  the  note  are  sufficient  to 
show  that  until  again  discussed  and  affirmed  the  case  and  the 
proposition  on  which  it  rests  are  doubtful.  *" 

It  is  curious  to  note  that  the  opinion  of  Justice  Chapman 
in  Coarew  v.  Rutherford  illustrates  a  radically  different  way 
of  approaching  a  doubtful  question  of  alleged  tort  than  that 
shown  by  his  opinion  in  Bawen  v.  Matheson.    Instead  of  the 

••Page  II. 

"The  facts  in  Bohn  Manufacturing  Co,  v.  Mollis,  M  Minn.  223, 
1893,  which  are  detailed  in  the  text,  supra,  show  that  the  court  did 
not  think  it  illegal  for  a  number  of  retail  lumber  merchants  to  re- 
fuse to  buy  lumber  from  a  wholesale  merchant  until  the  wholesale 
merchant  paid  ;iie  association  a  sum  of  money  he  did  not  owe  them. 
On  the  other  hapd,  in  Schulten  y.  Bavarian  Brewing  Co,,  96  Ky.  234, 
1804,  it  was  held  that  a  declaration  which  stated  that  the  defendants 
refused  to  sell  to  the  plaintiff  beer  until  he  had  paid  one  of  their  number 
a  sum  of  money,  though  the  declaration  alleged  harm  to  the  plaintiff's 
business,  was  only  insufficient  because  the  plaintiff  did  not  allege  that 
he  did  not  owe  the  money.  Had  he  so  alleged  the  decision  would  have 
been  in  accord  with  Carew  v.  Rutherford.  The  principle  that  if  the 
money  is  due  to  one  member  of  an  association  of  business  persons  the 
members  of  the  association  may  lawfully  agree  not  to  sell  to  the  debtor 
until  he  pays  the  debt  was  applied  in  Brewster  ▼.  Millet^s  Sons,  19  Ky. 
Law.  Rep.  503,  1897.  The  case  of  Ryan  ▼.  Burger  &  Hower  Brewing 
Co,,  13  N.  Y.  Supl.  660^  1891,  in  whidh  the  facts  on  which  the  action  is 
based  are  nearly  identiad  with  Schulten  v.  Bavarian  Brewinf  Co.,  supra, 
seems  to  have  been  decided  on  a  question  of  misrepresentation.  Quare: 
Whether  several  persons  could  refuse  to  furnish  A  with  goods  until  he 
paid  B  a  debt  due  B,  B  having  nothing  to  do  with  the  agreement? 
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sq)arati(Mi  of  the  act  causing  the  harm  from  the  surrounding 
circumstances  of  the  case  with  a  view  of  determining  its 
inherent  legal  character,  we  have  an  apparently  legal  act — 
the  refusal  to  work  until  a  sum  of  money  is  paid — becomii^ 
illegal  because  of  the  surrounding  circumstances.  It  is  per- 
haps needless  to  point  out  that  the  different  results  readied 
in  the  two  cases  were  probably  due  to  this  difference  in  the 
method  pursued.^  Again  he  assumes  exactly  what  in  the 
fonner  case  he  would  seem  to  deny — namely,  that  a  defendant 
is  at  least  to  be  considered  pritha  facie  liable  for  any  harm  to 
the  plaintiff  which  he  has  knowingly  caused.  After  citing 
the  early  examples  given  in  Bacon's  Abridgment  of  tortious 
interference  in  business,  as  where  one  disturbs  my  workmen 
with  threats  of  personal  injury,  or  menaces  my  tenants  **  per 
quod  they  depart  from  their  terms,"  he  says :  **  The  illustra- 
tions given  in  former  times  relate  to  such  methods  of  doing 
injury  to  others  as  were  then  practised  and  to  the  kinds  of 
ronedy  then  existing.  But  as  new  methods  of  doing  injury 
to  others  are  invented  in  modem  times,  the  same  principles 
must  be  applied  to  them,  in  order  that  peaceable  citizens  may 
be  protected  from  being  disturbed  in  the  enjoyment  of  their 
rights  and  privilq;es.''  '^ 

The  case  of  Walker  v.  Cronm  ^  further  iUustrates  and 
explains  the  theory  that  a  man  who  knowingly  inflicts 
harm  on  another  must  at  least  show  some  reason  why  he 
should  not  be  held  liable  for  that  harm.  There  were  three 
counts  in  the  plaintiff's  declaration.  Two  were  for  wil- 
fully persuading  those  under  contract  to  work  for  the  plain- 
tiff to  break  their  contracts.  The  court  sustains  these  counts, 
not  because  of  any  peculiarity  in  the  relation  of  master 
and  servant,  but  because  a  Itgai  right  derived  from  the  con- 
tract was  allq^ed  to  be  violated  as  a  result  of  the  defendant's 
act.**  The  plaintiff's  counts  did  not  state  the  method  of  per- 
suasion used,  whether  it  was  by  argument,  eccmomic  pressure^ 


"In  note  49,  mfra^  where  the  method  of  approaching  a  qocsttoo  of 
tort  followed  br  Jnstke  Chapman  in  Carew  y.  Ruiherford  prodoced, 
in  a  case  like  Bowen  v.  Matheion,  a  result  favorable  to  the  plaintiff. 

"Page  II. 

"  107  Mass.  555,  1871. 

"Page  567. 
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or  threat  of  violence  The  dedskxi  therefore  stands  for  tiie 
pfx)position  that  to  wilfully  cause  another  to  break  an  oUiga- 
tion  to  a  third  person  gives  the  third  a  right  of  action,  not 
only  against  the  person  who  broke  the  contract,  but  also 
against  the  person  who  caused  him  to  do  so.  This  proposi- 
tion, whidi  had  in  effect  been  already  announced  in  England 
in  the  cdebrated  case  of  Lumley  v.  Gye^  has  been  applied 
in  the  American  trade  and  Ubcx  cases  since  fVaUcer  v. 
Cronm^^ 

In  one  case,  Jersey  City  PrinHng  Company  v.  CasMy?^ 
a  court  of  equity  has  restrained  defendants  from  in  any 
manner  persuading  a  third  person  to  break  his  contract  with 
the  plaintiff.*'  This,  at  least  on  its  face,  restrains  per- 
suasion by  argument  Walker  v.  Cronm  held  that  such 
persuasion  is  prima  facie  a  civil  wrong,  but  the  wisdom 
of  extending  the  power  of  a  court  of  equity  to  restrain 
argument  may  be  seriously  doubted.  If  the  method  of 
persuasion  used  to  induce  the  third  person  to  break  the 
contract  is  the  offer  of  money  or  other  economic  advantage, 
economic  pressure,  or  violence,  the  court  of  equity  has  with- 
out hesitation  issued  its  restraining  order.'^ 


"a  £.  and  B.  9i6^  i9S3-  Followed  in  Bowtn  t.  HaU,  L.  R.,  6  Q.  B.  D. 
33^  iSSi,  and  Tempeion  y.  RusuU  (ites),  i  Q.  B.  7I5- 
^Accord:  Doremms  ▼.  Hennessy,  176  IIL  6ai^  i8si&  A  fnHofi  a  000- 
ipifacj  to  write  the  officers  of  a  comiiany  with  whom  the  piaintiff  haa  a 
contract  to  induce  such  officers  so  to  act  as  to  effect  a  practical  breach 
of  tiie  contract  of  the  company  with  the  plaintiff  la  acttonable  if  dami 
to  the  plaintiff  result  AngU  t.  Chicago  amd  St  PmU  Ry.  Co.,  151 
S.  I,  1803.    Compare  GaiMOw  v.  Buemmg,  106  Wis.  i,  igoa 

"63  N.  J.  Eq.  7S9>  I9U. 

"See  also  the  worduur  of  the  injunction  issaed  hf  Justice  Hola 
Vegtlakn  v.  Gnniiur,  i^  Mass.  92,  1896^  ^ 

"'The  offer  of  money  or  other  economic  adTantage  to  induce  tlurd 
persons  to  break  a  contract  with  the  plaintiff  was  restramed  in  the  lol- 
lowinf  cases:  Lumlty  y.  Wagmr,  i  DeG.  M.  and  G.  604,  iSs^;  Amer- 
kmm  Base  BaU  Atso.  y.  PiekeH,  8  PHl  C  C  33%  1890;  Standard  FoMhion 
Co.  Y.  Siegel^oofer  Co.,  157  N.  Y.  60^  189B;  Americam  Lam  Book  Co.  t. 
Bd.  ThompMon  Co.,  84  N.  Y.  Supl.  aas  1903.  In  the  last  case  dted 
the  defendants  were  restrained  from  offerins  to  indemnifjr  diird 
persons  from  any  action  whidi  might  be  brought  by  the  plaintiff  acainst 
them  for  breach  of  contract  To  threaten  third  persons  with  economic 
pressure— that  is,  busmess  harm  unless  th^  broke  their  contracts  widi 
the  plamtiff  was  restrained  in  Beanie  y.  Cattaaan^  81  N.  Y.  Su^ L  4i3f 
10G3;  tti<l  threats  of  Yiolence  for  the  same  purpose  were  restramed  m 
Ktmdeem  y.  Bemh  i^  Fed.  ($136^  191^ 
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In  the  cases  cited  the  obligation  which  the  defendant  per- 
suaded the  third  person  to  break  was  a  contract  with  the 
plaintiff,  but  Judge  Taft,  in  Toledo,  Ann  Arbor  and  North- 
ern Michigan  Railroad  Company  v.  Pennsylvania  Railroad 
Company, ^^  applied  the  principle  to  a  case  where  the  obliga- 
tion which  the  defendant  was  persuading  the  third  person  to 
break  was  one  arising  under  that  clause  of  the  Interstate 
Commerce  Act  which  obliges  a  carrier  to  receive  freight 
coming  .from  another  state  delivered  to  it  by  another  car- 
rier.'* 

The  remaining  count  in  Walker  v.  Cronin  raised  a  more 
difficult  question  and  is  treated  at  greater  length  by  the  court 
It  charged  that  the  defendants  wilfully  and  without  justi- 
fiable cause  persuaded  and  induced  a  large  number  of  per- 
sons in  the  employ  of  the  plaintiffs  and  others  who  were 
about  to  enter  their  employment  to  leave  and  abandon  their 
employment.  In  this  count,  which  is  also  sustained  by  the 
court,  no  contract  between  the  plaintiff  and  those  persuaded 
to  leave  is  mentioned,  neither  is  the  method  of  persuasion 
referred  to.  We  have  in  the  opinion  of  Justice  Wdls  a 
distinct  theory  of  the  proper  test  of  liability  in  tort  for  the 
harmful  consequences  of  an  act  The  theory  is  that  he  who 
wilfully  acts  so  as  to  cause  harm  to  another  is  liaUe  for  that 
harm  unless  he  can  show  a  legal  excuse.*^    In  the  discussion 

"*  Compare  ToMoA.  A.  and  North  Miekigm  Rp.  Co.  t.  Petma.  R9. 
Co,,  54  Fed.  746,  1803.  The  recent  case  of  CarroU  ▼.  CkeMpoake  mtd 
Ohio  Coal  Agency  Co.,  124  Fed.  aQ5>  CCA.  1903,  is  an  exanqile  of  a 
farther  and  perhaps  questionable  extension  of  the  prtn^le  of  Lmnkf 
V.  Gye.  The  plaintiff  was  a  New  Jersey  corporation.  It  entered  into 
a  contract  witn  a  coal  oompanv  of  West  Virginia  by  which  the  coal 
company  agreed  to  mine  and  furnish  coal.  The  membei^  of  a  trade 
union,  of  which  some  of  the  defendants  were  oflkers,  were,  so  the  hill 
alleged,  1t  threats  preventing  those  who  were  desirons  of  woridng  for 
the  coal  company  from  doing  so,  and  thus  prevented  the  ooal  oompany 
from  fulfilling  its  contract  with  the  plaintiff.  The  court  held  that  the 
plaintiff  had  on  the  facts  alleged  a  right  to  bringthe  bill  because  of  its 
interest  in  the  contract  with  ttie  coal  oompany.    The  case  would  < 


to  stand  for  the  proposition  that  if  A  has  a  contract  with  B,  any  act  of 
Cs  which  prevents  B  from  fulfilling  his  contract  with  A  is  primm  facie 
a  civil  wronff  to  A.  LnmUy  v.  Gy€  and  Walker  v.  Cronm  seem  to  go 
no  further  than  to  assert  that  he  who  for  the  {{urpoie  of  harm  to  A 
persuades  or  forces  B  to  do  an  act  which  is  a  civil  wrong  to  A  is  liable 
to  A  for  the  harm  resulting  from  B's  act 
*  107  liass.,  page  sfia. 
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of  this  count  no  mention  is  made  of  the  fact  that  the  persons 
persuaded  could  be  considered  as  the  servants  of  the  plain- 
tiff. The  case,  therefore,  may  be  said  to  stand  for  the  broad 
proposition  that  he  who  persuades  one  person  not  to  deal 
with  another  is  liable  to  that  other  if  damage  result  unless 
he  can  show  a  legal  excuse.  The  proposition  as  stated  has 
been  followed  in  several  trade  and  labor  cases.** 

The  way  in  which  the  case  of  Walker  v.  Cronin  was  pre- 
sented to  the  court,  a  demurrer  to  the  allegation  that  the 
persuasion  was  malicious,  prevented  the  decision  throwing 
light  on  the  possible  character  of  a  legal  justification  for 
such  persuasion.  The  case  of  the  Johnston  Harvester  Com- 
pany v.  Meinhardt^^  however,  suggi^ts  circumstances  which 
would  give  the  defendant  such  a  justification.  In  that  case 
the  defendants  had  been  employed  by  the  plaintiff  company. 
They  struck  on  account  of  a  reduction  in  the  rate  of  wages. 
The  defendants,  though  they  did  not  use  any  violence,  per- 
suaded others  from  taking  their  places,  and  in  many  cases, 
in  addition  to  argument,  paid  the  return  railway  expenses 
of  those  who  had  come  from  a  distance  to  seek  emfrioyment 
with  the  plaintiff.  The  {daintiff  asked  for  an  injunction  to 
restrain  the  defendants  from  interfering  with  the  business  of 
the  company.  The  bill  was  dismissed,  apparently  on  the 
ground  that  the  defendants  were  acting  within  their  legal 
rights.  The  case,  therefore,  in  effect  holds  that  one  or  more 
perscms,  who  desire  to  secure  employment  with  a  third,  may 
persuade  by  argument  or  the  offer  of  money  others  from 
taking  employment  with  him  without  being  liable  for  such 
persuasion.  The  right  of  strikers  in  such  cases  to  use  peace- 
ful persuasion  by  argument  has  been  repeatedly  affirmed.^ 


^Dickson  ▼.  Diekson,  13  La.  Ann.  ij6a,  1881;  Dels  ▼.  fViufret,  80 
Tex.  40Q,  1891 ;  Olwe  y.  Van  Patten,  7  Tex.  Civ.  App.  ^  1894;  MaSti- 
ton  V.  Lake  Shore  and  M.  S,  Ry.  Co.,  3  Ohio  Sofi.  and  C  P.  Decs.  526^ 


1895;  Graham  v.  St.  Charles  St.  R.  R.  Co.,  47  La.  Ann.  21J.  1895,  317; 
EriM  V.  Prodnce  Eschange,  79  Minn.  140^  1900;  Moron  ▼.  Dmnphy,  177 
Mass.  485,  1901.  Compare  farther  in  accord,  Thomas  y.  Cmemnati, 
N.  O.  and  T.  P.  Ry.  Co..  63  Fed.  803.  1S94. 

"60  How.  Pr»  idB  N.  V.  i88a 

^Rogers  ▼.  Evarts,  17  N.  Y.  Sopl.  264,  i8qi  (hut  see  the  affirming 
opinion  in  144  N.  Y.  189^  1894) ;  Siinshei$ner  ▼.  Umted  Garment  Workers, 
77  Hon.  21S  N.  Y.  Sop.,  1894;  Standard  Tnbe  and  Forkside  Co,  Works 
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Their  right  to  pay  the  return  fare  of  those  coming  from  a 
distance  to  take  their  former  places,  though  doubted  in  one 
case,  has  also  been  recognized.^  In  accord  with  these  cases 
it  has  been  held  in  Pennsylvania  that  an  cmplcytT  may  send 
the  names  of  persons  who  have  left  his  cmplcqr  on  strike 
to  other  employers^  requesting  them  not  to  employ  tiie 
strikers  until  the  trouUe  is  settled,  without  being  liable  to 
the  strikers  for  the  consequent  loss  of  employment  ^  Again, 
it  has  been  held  that  an  association  of  jobbers  may  persuade 
by  argument  manufacturers  to  sdl  only  to  those  jobbers  and 
retailers  who  will  agree  to  maintain,  in  sales  to  the  retaikis 
and  consumers,  the  price  designated  by  the  manu&cturers, 
the  whole  trade  having  been  much  distmbed  by  the  cutting 
of  prices  by  jobbers  and  retailers.^ 

If  the  case  of  the  Johnson  Harvester  Company  illus- 
trates what  would  be  a  sufficient  leggl  excuse  for  persuadii^ 
a  third  person  to  leave  the  employment  or  refrain  from 
entering  the  employment  of  another,  that  of  Thomas  v.  Cm- 
dnnaH,  New  OrUans  and  Texas  Pacific  RaUway  Com' 
pany^  illustrates  circumstances  which  were  regarded  as 
negativing  any  defence  for  such  persuasion  which  the 

T.  ImttrmaHomai  Umon  of  Bicyck  Workers,  9  (Miio  Dec  69s,  xto; 
Kerbs  y.  Rosenstem,  67  N.  Y.  SapL  585,  1900;  Foster  ▼.  Re$aU  CUrU 
Inienmiiomai  Proiectwe  Assodahon,  98  N.  Y.  SnpL  860^  1902;  IV. 
&  A.  Fletcher  Co.  v.  ImtemaHonoi  As/n  of  MachMsis,  S5  A. 
1077,  N.  J.  1903.  ComiMre  in  mcoord  dicta  in  Uie  foUowtof  cases: 
Umied  Staies  v.  Kerne,  ^\  Fed.  74%  1885;  7So;  CousoKdoUd  Steel  mtd 
Wire  Co.  y.  Murfy,  80  Fed.  811,  x897»  8a6;  Plamt  y.  Woods,  176  Mast. 
496^  1900;  Erdman  y.  MiUhell,  J07  P^  m  1903, 93. 

"^Rogers  y.  Evarts.  17  N.  Y.  SnpL  264, 1801 ;  Cumberlamd  Glass  Muf. 
Co.  Y.  Glau  Bottle-Burners'  Asso.,  59  N.  J.  Eq.  49,  1899^  58. 

In  Fro9Ut  y.  Herold,  63  N.  J.  £q.  443,  1902,  445,  the  defendants  woe 
restimined  "  from  using  the  monejr  of  the  (defendant)  association  or 
any  other  mon^  for  the  purpose  of  preYenting  farther  emplofjees  of 
the  complainants  from  retummg  to  their  work  and  paying  mon^  to 
snch  empkqrees  to  mdnce  them  to  lesYe.**  The  decision  is  apparently 
due  to  a  noYcl  application  of  the  doctrine  of  liability  for  enticing 
senrants  which  is  declared  to  be  in  force  in  New  Jersey.  The  doctrine 
grew  np  as  a  result  of  one  employer  cntidng  the  senrants  of  another 
away  from  him.  The  fact  that  the  person  enticing  needed  a  senrant 
was  no  excuse.  Here  the  enticer  is  another  senrant,  and  the  purpose 
of  his  entsccment  is  to  himself  obtain  senrice  with  the  plaintiff. 

^Bradley  t.  Piersom,  148  Pa.  soo;  1802. 

"^Pork  &  Son/  Co,  y.  National  WkoUsaU  Druggist^  AssodaHon, 
17s  N.  Y.  I,  1903,  aff.  64  N.  Y.  SupL  n^ 

*63  Fed.  8^3, 1894- 
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defendants  might  otherwise  have  had.  In  that  case  the 
defendants,  who  were  officers  of  a  union,  were  attempting 
to  persuade  the  employees  of  the  plaintiff  to  leave  his  employ 
so  that  the  plaintiff  could  not  fulfil  his  contract  with  the 
Pullman  Company.  Judge  Taft  regarded  the  persuasion, 
under  the  circumstances,  as  a  civil  wrong  to  the  plaintiff. 
Another  and  perhaps  more  doubtful  example  of  a  failure  to 
show  a  legal  excuse  for  the  persuasion  of  the  employees  of 
another  to  strike  is  found  in  the  case  of  the  OU  Dominion 
Steamship  Company  v.  McKenna,*^  where  the  court  held 
it  a  civil  wrong  to  the  plaintiffs  for  the  defendants,  the 
officers  of  a  imion,  to  call  the  plaintiffs'  employees  out  on 
strike  to  assist  the  striking  employees  of  the  plaintiffs  in 
another  state,  the  persons  ordered  to  leave  being  satisfied 
with  their  own  terms  of  employment  If  this  decision  is 
not  to  be  regarded  as  contra  to  that  of  the  Johnson  Har- 
vester Company,  it  is  because  the  law  regards  one  who  inter- 
feres in  the  business  relations  of  a  man  and  his  employer 
for  his  own  benefit  more  leniently  than  when  he  interferes 
for  the  benefit  of  some  third  person. 

The  cases  just  discussed  raise  the  question  whether  one 
person  may  interfere  with  another's  business  by  persuad- 
ing by  argument  and  offers  of  money  his  employees  to 
leave  him  without  being  liable  to  that  other  for  the  harm 
which  his  persuasion  has  caused?  The  case  of  Heywood  v. 
TUlson,^^  which  came  before  the  Supreme  Court  of  Maine 
in  1883,  was  the  first  to  raise  the  question  whether  an 
employer  may,  by  his  rules  of  employment,  dictate  the 
relations  between  his  employees  and  third  persons  without 
becoming  liable  for  the  harm  to  such  third  person  which  is 
the  natural  result  of  the  rules  which  he  has  prescribed  for 
his  employees.  In  the  case  referred  to  the  plaintiff  owned 
a  house  on  an  island.  This  island  was  the  property  of 
the  defendant,  who  operated  stone  quarries.  One  of  the 
employees  of  the  defendant  occupied  the  plaintiff's  house  and 
paid  him  rent     Without  violating  any  contract  with  the 


*  30  Fed.  48^  1887. 
*75  Me.  22$,  1883. 
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plaintiff  the  occupier  could  leave  the  house  at  any  time.  The 
defendant  told  the  occupier  that  if  he  continued  to  occupy 
the  plaintiff's  house  he  would  discharge  him.  In  conse- 
quence of  this  threat  the  occupier  left  the  plaintiff's  house 
and  the  plaintiff  could  not,  owing  to  the  fact  that  the  plain- 
tiff was  the  sole  employer  of  labor  on  the  island,  secure 
another  tenant.  The  plaintiff  sued  at  law  to  recover  dam- 
ages. The  court,  though  there  are  three  opinions,  found 
unanimously  for  the  defendant  The  case,  like  Bawen  v. 
Matheson,  is  really  a  case  of  boycott  Economic  pressure 
— the  threat  of  discharge — had  been  brought  to  bear  by 
the  defendant  on  third  persons,  his  employees,  to  make  such 
third  perscMis  act  in  a  way  harmful  to  the  {rfaintiff.  It  is 
also  a  trade  boycott  in  the  sense  that  it  is  a  boycott  of  one 
trader  by  another  trader.  It  differs,  however,  frcmi  Bowen 
V.  Matheson  in  that  the  persons  against  whom  the  pressure 
is  brought  are  employees  of  the  defendant,  not  merely  per- 
sons with  whom  he  deals  as  a  trader.  The  case  stands  for 
the  proposition  that  this  kind  of  a  trade  boycott  is  legal. 
Each  of  the  opinions  places  the  decision  on  the  ground 
that,  irrespective  of  the  plaintiffs  motive  or  purpose,  as 
an  employer  he  had  an  absolute  right  to  prescribe  any  rules 
he  saw  fit  in  regard  to  the  persons  whom  he  employed.  This 
broad  proposition  would  at  first  seem  in  conflict  with  the 
assumption  in  Walker  v.  Cronin,  that  he  who  wilfully  acts 
so  as  to  harm  another  is  liable  for  that  harm  tmless  he  has 
a  legal  excuse.  It  may  be  asked,  If  in  Heywood  v.  TUlson 
the  plaintiff  acts  as  he  did,  not  frcxn  a  desire  to  improve  the 
morals  or  efficiency  of  his  employees,  but  from  a  wanton 
desire  to  harm  the  plaintiff,  where  is  his  excuse?  The 
answer  is,  that  perhaps  in  some  cases  the  excuse  may  lie  in 
the  absolute  right  of  the  defendant  to  do  what  he  has  done, 
meaning  by  "absolute  rig^t"  the  right  to  do  the  act  under  all 
circumstances  and  from  whatever  motive  without  being  liable 
to  anyone  for  the  harm  naturally  resulting.  The  possibility 
of  the  existence  of  such  absolute  rights  is  admitted  by  Justice 
Wells  in  Walker  v.  CromnV    It  cannot  be  denied,  however, 

*  107  Mass.  564. 
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that  the  spirit  of  the  opinions  in  Heywood  v.  Tillson  in  their 
emphasis  on  absdute  right  is  against  that  of  Justice  Wells 
in  the  Massachusetts  case,  with  his  emphasis  on  the  defend- 
ant's liability,  when  he  has  wilfully  caused  the  harm  of 
which  the  plaintiff  complains,  unless  he  shows  a  legal  excuse. 
The  case  of  Heytvood  v.  Tillson  has  been  followed  in  Tennes- 
see in  Payne  v.  Western  and  AtUmHc  Railroad  Company.^* 
In  this  case  the  question  was  the  sufficiency  of  a  declaration 
stating  that  the  plaintiff  was  the  owner  of  a  store  doing  a 
good  business,  and  the  defendants,  maliciously  conspiring  and 
confederating  together,  out  of  malice,  ill-will,  and  wicked  feel- 
ing, to  break  up,  injure,  damage,  and  ruin  the  plaintiff  in  his 
business,  caused  to  be  puUished  an  order  that  any  emj^oyee 
who  traded  with  the  jdaintiff  would  be  discharged.  The 
court  sustained  the  demurrer.  Again  the  absdute  right  of 
the  defendant  to  do  what  he  did  irre^iective  of  its  conse- 
quences to  the  plaintiff  is  emphasized.  *'  Men  must  be  leff 
says  Judge  Ingersoll,  "  without  interference  to  discharge  or 
retain  employees  at  will  for  good  cause  or  for  no  cause,  or 
even  for  a  bad  cause,  without  thereby  being  guilty  of  an 
unlawful  act  per  se'*  ^*  A  demurrer  to  a  practically  iden- 
tical statement  was»  however,  overruled  by  the  Texas  Q>urt 
of  Civil  Appeal  ^  and  by  the  Supreme  Court  of  Louisiana.*^ 
That  an  employer  may  make  rules  for  the  guidance  of  his 
employees  where  such  rules  have  some  relaticKi  to  the  pos- 
sible improvement  of  their  service  to  him,  even  though 
such  rules  adversely  affect  the  business  of  third  persons, 
without  being  liable  to  such  third  persons,  can  hardly  be 
questioned.  The  Texas  and  Louisiana  cases  do  not  throw 
any  doubt  on  this.  The  Texas  court  expressly  points  out 
that  ''the  petition  excludes  the  idea  that  the  action  com- 
plained of  was  taken  for  any  legitimate  purpose.''  '*  But 
the  absolute  right  of  an  employer  to  influence,  through  his 


*  13  Lea.  «)7f  Tenn..  1884. 

^  IntermaHonal  and  Grid  Noriktm  R.  R.  Co.  v.  Gntnwood,  a  Texas 
Or.  App.  76b  1893. 
"  Graham  ▼.  St.  CharUs  Sirget  R.  R.  Co,,  47  La.  Ann.  214,  1895. 
"Page  81. 
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rules  of  employment,  the  action  of  his  employees  towards 
third  persons  may  be  regarded  as  open  to  doubt 

It  is  interesting  to  note  that  the  earliest  trade  and  labor 
cases  in  this  country  are  not  cases  in  which  the  defendants 
are  alleged  by  the  plaintiff  to  have  used  violence  to  prevent 
third  persons  from  woiicing  for  him  or  from  becoming  his 
customers.  That  violence  to  a  man's  employees  or  customers 
for  the  purpose  of  driving  them  away  from  him  gives  him  a 
good  cause  of  action  has  long  been  admitted.  In  the  case  of 
Garrett  v.  Taylor^  a  case  decided  in  1620,  it  was  hdd  that 
a  stonemason  could  bring  an  action  against  one  who  drove 
away  his  workmen  by  threats  of  violence.  Lord  Holt  as 
early  as  1707,  in  the  case  of  Keeble  v.  Hickertngitl,^  says: 
"  But  suppose,  Mr.  Hickeringill,  that  if  one  should  Ue  in  the 
way  with  guns,  and  fright  the  boys  from  going  to  school, 
and  their  parents  would  not  let  them  go  thither,  sure  that 
schoolmaster  might  have  an  action  for  the  loss  of  his  schol- 
ars."^ The  right  of  the  plaintiff  in  such  cases  does  not  arise 
from  the  loss  of  the  services  of  the  servant,  but  from  the 
obstruction  to  the  business.  That  the  defendant  injured  the 
plaintiffs  employee  is  not  enough.  He  must  have  known  he 
was  the  plaintiffs  employee  and  injured  him  for  the  purpose 
of  annoying  the  plaintiff.**  The  judges  in  the  recent  cases 
arising  out  of  controversies  between  capital  and  labor,  where 
the  defendants  used  violence  or  the  threat  of  violence  to  the 
employees  or  customers  of  the  plaintiff,  usually  assume  the 
liability  of  the  defendants,  the  opinions  merely  dealing  with 
the  propriety  of  the  equitable  remedy  of  injunction.  The 
earliest  case,  however,  United  States  v.  Kane,^''  came  before 
the  court,  not  as  an  original  bill  for  an  injunction,  but  on  the 
motion  of  a  receiver  of  a  railroad  appointed  by  die  court  to 
commit  the  defendants  for  contempt  of  court  in  hindering 
the  operation  of  the  road  by  persuading  the  employees  of  the 

"  Croke,  James,  567,  idjo. 

**ii  East  574,  note  i. 

"  He  cites  several  cases  from  the  Year  Books  in  support  of  the  asser- 
tion that  "Action  upon  the  case  lies  against  one  that  shall  hf  threats 
fright  away  his  tenants  at  will."  9  H.  7.  8  appears  to  support  this  asser- 
tion.   See  al.so  the  writ  given  Rostal,  66a. 

"  Taylor  v.  //m,  i  Esp.  586^  179s- 

"23  Fed.  748k  1885. 
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receiver  through  threats  of  violence  not  to  obey  his,  the 
receiver's,  orders  in  reference  to  running  engines.  Justice 
Brewer  committed  the  defendants  to  jail.  The  case  stands 
f6r  the  proposition  that  where  a  railroad  or  other  property 
is  in  the  custody  of  a  receiver  appointed  by  the  court  it  is  a 
contempt  of  court  to  do  any  act  which  would  be  tortious  if 
the  receiver  had  been  the  owner  of  the  property,  provided  the 
act  interrupts  the  receiver  in  his  management  of  the  prop- 
erty. An  action  similar  to  that  taken  by  Justice  Brewer  in 
this  case  was  taken  by  him  in  the  case  of  In  re  DooUttle,^^ 
occurring  about  the  same  time.  Similar  commitments  for 
contempt  have  since  been  made  in  at  least  two  cases.*^*  No 
case  has  thrown  any  doubt  on  the  correctness  of  the  pro- 
cedure. It  certainly  may  be  defended  as  a  logical  applica- 
tion of  the  old  English  Chancery  practkre  of  committing  any- 
one for  contempt  who  married  a  ward  of  Chancery  without 
the  consent  of  the  Chancellor.  At  the  same  time  the  obstruc- 
tion of  a  servant  of  an  officer  of  a  court,  not  in  the  presence  of 
the  court,  in  carrying  out  an  order  not  of  the  court  but  of  the 
officer  in  discharging  his  duty  to  the  court,  can  never  be  more 
than  constructively  a  contempt  of  the  court  itself.  In  view 
of  the  great  amount  of  property  which  is  under  the  control 
of  receivers,  the  case  of  United  States  v.  Kane  was  a  vast 
practical  extension  of  the  field  of  possible  constructive  con- 
tempts. The  writer  cannot  but  feel  that,  in  view  of  the  right 
of  a  receiver,  situated  as  the  receiver  in  United  States  v. 
Kane,  to  apply  for  an  injunction  to  restrain  tortious  inter- 
ference with  his  employees  while  in  the  discharge  of  their 
duties,  that  it  is  an  unnecessary  extension,  fraught  with  pos- 
sibilities of  mischief. 

The  question  whether  a  court  of  equity  will,  at  the  instance 
of  an  employer,  restrain  outsiders  from  trespassing  on  his 
property  for  the  purpose  of  intimidating  his  workmen,  first 
arose  in  1887  in  the  case  of  New  York,  Lake  Erie  and 
Western  RaUr^ad  Company  v.  Wenger.^    The  equitable 


"^  Fed.  544t  1885. 

"/»  re  Wabash  R.  Co.,  2^  Fed.  217, 1885 ;  Thomoi  ▼.  CmeimfiaH,  N.  O. 
aad  T.  P.  Ry.  Co,,  62  Fed.  9ox  1894. 
"9  Ohio  Dec  Kept  815. 18 
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jurisdiction  was  affirmed.  The  next  year  the  Supreme  Court 
of  Massachusetts,  in  Sherry  v.  Perkins,^^  followed  the  de- 
cision if  not  the  reasoning  of  Vice-Chancellor  Malins  in  the 
English  case  of  Springhead  Company  v.  Riley^^*  and  re- 
strained the  publication  of  notices  and  banners,  not  in  them- 
selves libellous,  but  which  were  part  of  a  scheme  through 
threats  of  violence  to  persuade  third  persons  from  seeking 
employment  with  the  plaintiff.  The  same  year,  in  Pennsyl- 
vania, in  the  case  of  Brace  Brothers  v.  Evans,^  the  court 
issued  an  injunction  to  restrain  the  defendant  from  inter- 
rupting the  plaintiffs'  business  by  persistently  annoying  and 
intimidating  their  customers.  These  decisions  have  since 
been  followed  in  a  large  number  of  cases,  and  the  jurisdiction 
of  a  court  of  equity  to  restrain  all  forms  of  violence  or 
threats  of  violence  to  a  person's  employees  or  customers  is 
now  as  well  settled  as  the  fact  that  such  violence  is  a  civil 
wrong  to  the  plaintiff.^^  The  objection  often  made  in  these 
cases,  that  violence  is  a  crime  and  a  court  of  equity  has  no 


*"  147  Mass.  212,  1888. 
'^  L.  R.  6  Eq.  Cas.  5^1,  1868. 
■  ■    '  N.  S 


•  18  Pitts.  U  J.N.  S.39A 

**Sec  Coeur  d'Alene  Consolidated  Mining  Co.  ▼.  Miner^  UwUm,  51 
Fed.  260,  i8g2;  Murdoch  v.  Walker,  152  Pa.  sgs,  1803;  Blindell  ▼. 
Hagan,  $4  ^td.  40^  i8g3;  Lake  Erie  and  W.  Ry.  Co.  ▼.  Bailey,  61  Fed. 
494>  i8g3;  Wick  China  Co.  v.  Brown,  164  Pa.  a^  1894;  Davu  ▼.  Ztm- 
merman,  91  Hun.  489^  N.  Y.  Sup.  1895;  Hamtlton-Brown  Shoe  Co.  v. 
Sasey,  131  Ma  212,  189s;  Vegelahn  v.  Gnntner,  167  Mass.  92,  1896; 
Mackall  v.  Ratchford,  82  Fed.  41.  1897;  Cooh  v.  Dotan,  6  Dist  R.  524 
Pa.  C.  P.,  1897;  0*Neil  v.  Behanna,  182  Pa.  2t8,  1897;  American  Steel 
and  Wire  Co.  v.  Wire  Drawer^  and  Die  Makers'  Union,  90  Fed.  608^ 
1898,  617,  618;  Beck  y.  Railway  Teamsters'  Union,  42  L  R.  A.  407^ 
Mich.,  1898,  419;  Cumberland  Glass  Mnf.  Co.  ▼.  Glass  Bottle-Blower^ 
Asso.,  59  N.  J.  Eq.  4gb  1899;  Otis  Steel  Co.  ▼.  Local  UwUm,  no  Fed. 
698,  1901 ;  Southern  Ry.  Co.  v.  Machinist/  Local  Union,  in  Fed.  49^ 
1901,  58;  Allis  Chalmers  Co.  v.  Reliable  Lodge,  in  Fed.  264*  looi; 
Reinecke  Coal  Min.  Co.  v.  Wood,  112  Fed.  ^77.  X901;  Heraog  v.  Ftl»- 
gerald,  74  N.  Y.  App.  no,  1902;  Beaton  ▼.  Tarrani,  102  III  App.  124 
1902;  United  States  ex  rel.  Guaranty  Trust  Co.  ▼.  Haggerty,  116  Fed. 
51a  1902;  Ex  parte  Richards,  117  Fed.  658, 1902;  Union  Pac.  Ry.  Co.  ▼. 
Ruef,  120  Fed.  119,  1902,  129;  Frank  ▼.  Herald,  63  N.  J.  Eq.  443,  1900^ 
445:  Jersey  City  Printing  Co.  ▼.  Cassidy,j$  AtL  230  N.  J.,  1902;  W.  P. 
Davis  Mach.  Co.  v.  Robmson,  84  N.  Y.  SopL  837>  imi  Chrisiemsem  ▼. 
Kellogg  Switchboard  and  Sufpfy  Co^  no  IlL  App.  Di,  1903;  Horu- 
shoer?  Protective  Asso.  v.  Qmnkvan,  83  N.  Y.  App.  459, 1903 ;  W.  &  A. 
Fletcher  Co.  v.  International  Asso.  of  Machinists,  55  A.  1077,  N.  J.  Et^ 
1903:  Underhill  v.  Murphy,  78  S.  W.  482,  Kj.,  1904. 
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jurisdicti(Hi  to  restrain  a  crime,  has  been  either  disregarded, 
or  met  with  the  reply  that  equity  takes  jurisdiction,  not  be- 
cause the  act  is  a  crime,  but  in  spite  of  it,  to  protect  property. 
To  the  constitutional  objection  that  the  injunction  deprives 
the  alleged  criminal  of  a  trial  by  jury  it  has  been  replied 
that  if  the  violence  is  committed  after  notice  of  the  injunc- 
tion, the  defendant  is  not  put  in  prison  for  the  crime,  but 
for  contempt  of  the  order  of  the  court,  and  that  to  deprive 
the  court  on  constitutional  grounds  gf  the  right  to  protect 
property  by  injuncti(Hi  where  the  wrongful  act  restrained 
was  a  crime,  would  be  to  assert  that  a  man  had  a  constitu- 


In  Ex  parte  Haggerty,  114  Fed.  441,  190a,  the  court  thought  that  a 
mortgagee  of  the  mining  plant  of  the  employer  had  sufficient  interest  to 
file  the  bill.  Sed  quart  if  physical  damage  was  not  threatened  to  the 
property. 

In  Btck  V.  Teamster^  Protective  Union,  118  Mich.  497^  1896,  the 
defendants,  as  part  of  a  scheme  to  intimidate  the  customers  of  the 
plaintiff,  issued  certain  written  statements,  which  statements  were  also 
libels  on  the  plaintiff.  The  court  restrained  the  publication.  See  page 
527.  In  this  case,  as  in  several  other  cases,  the  court  of  equity  restrains 
a  written  publication.  It  has  frequently  been  objected  that  this  is 
beyond  the  jurisdiction  of  the  Court  of  Oumcery.  That  equity  has  not 
power,  unless  the  power  is,  as  in  England  under  the  Judicature  Act, 
expressly  conferred  by  statute,  to  restrain  a  libel  is  admitted.  But  a 
single  act,  like  publishing  to  the  world  a  written  or  printed  sentence, 
may  cause  harm  in  several  different  ways,  and  each  way  in  which  the 
act  causes  harm  may  be  a  distinct  tort  Thus  the  writing  in  Beck  ▼. 
Teamster/  Protective  Union  has  a  libel  in  that  by  false  statements  it 
held  the  plaintiff  up  to  the  contempt  of  mankind.  But  the  publicatioa 
was  so  worded  that  it  also  intimated  to  those  who  read  it  that  the 
publishers  would  see  to  it  that  harm  would  result  to  those  who  dealt 
with  the  plaintiff.  In  short,  the  act  of  publication  was  an  act  in  further- 
ance of  a  boycott  or  illegal  interference  between  the  plaintiff  and  those 
with  whom  he  dealt  Equity  had  jurisdiction  to  restrain  the  illegal 
interference  in  business,  but  no  jurisdiction  to  restrain  the  libel.  In 
restraining  the  publication  the  court  takes  the  position  that  where  an 
act  amounts  to  a  tort  which  equity  has  jurisdiction  to  restrain,  the  mere 
fiict  that  the  act  is  also  a  libel  over  which  equity  has  no  jurisdiction  does 
not  deprive  equity  of  its  jurisdiction.  This  position  was  not  new.  It 
had  already  been  taken  in  Sherry  ▼.  Perkins,  147  Mass.  aia,  1888,  214; 
Casey  ▼.  CineinnaU  Typo.  Union,  45  F«d.  1%^  1891,  I44»  MS;  Cemr 
d^Alene  Consolidated  Mining  Co,  v.  Miner/  Union,  51  Fed.  a6o,  1892, 
aSy.   Compare  Emaek  ▼.  Kane,  34  Fed.  46^  1888,  50* 

It  has  been  held,  however,  that  in  order  to  secure  the  injunction  the 
plaintiff  must  be  a  trader,  and  that  a  beneficial  society  has  not  sufficient 
mterest  in  iu  employees  to  have  them  protected  by  an  injunction  from 
threats  of  ptqrsical  harm:  Atkim  v.  W,  &  A.  Fletcher  Co.,  55  A.  1074. 
N.  J.  1901.  Sed  quare.  Compare  dissenting  opinion  of  Ingraham,  J., 
in  Horseshoer/  Protective  Asso.  v.  Qninlivan,  83  N.  Y.  Apo.  439»  190Z, 
464,  and  the  decision  in  Snotv  ▼.  Wheeler,  113  Mass.  179^  i873« 
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tional  right  to  commit  a  crime  in  order  that  he  might  enjoy 
the  inestimable  privilege  of  trial  by  jury.** 

In  Bowen  v.  Matheson  **  the  Supreme  Court  of  Massa- 
chusetts, as  we  have  already  seen,  held  that  no  action  lay  for 
harm  the  result  of  a  boycott.  In  that  case,  however,  the  boy- 
cott was  instituted  by  the  plaintiffs'  rivals  in  trade  for  the 
purpose  of  acivancmg  rheir  trade  at  the  expense  of  the  defend- 
ants. In  1890  ti'e  first  boycott  case  in  which  the  defendants 
were  laborers  and  ex-employees  of  the  plaintiff  and  the 
friends  of  such  employees  came  before  Judge  Taft,  who 
was  then  sitting  in  the  Superior  Court  of  Cincinnati.  The 
case  is  that  of  Moores  v.  The  Bricklayers'  Union.^  The 
defendants,  who  were  bricklayers,  were  members  of  a  union, 
one  of  the  objects  of  which  was  the  improvement  of  their  con- 
dition by  united  action  on  the  subject  of  wages.  The  union 
requested  the  plaintiffs,  who  were  contracting  bricklayers, 
to  pay  a  fine  imposed  by  the  tmion  upon  one  of  their  em- 
ployees who  was  a  member  of  the  union,  and  to  reinstate  an 
apprentice  who  had  left,  and  discharge  another  apprentice. 
The  plaintiffs  refused.  The  defendants  sent  letters  to  the 
plaintiffs'  customers,  saying  that  members  of  the  union  would 
not  work  on  material  supplied  by  the  plaintiffs.  The  threat 
was  effective.  Judge  Taft  held  the  defendants'  acts  illq[al, 
approaching  the  subject  from  the  same  general  point  of  view 
as  Walker  v.  Cronin.  The  boycott  harmed  the  plaintiffs  and 
the  defendants  had  in  their  motive  or  purpose  no  just  cause 
or  excuse.  The  case  decides  that  a  boycott  for  the  purpose 
of  punishing  an  employer  for  not  obeying  a  rule  of  a  union, 
and  through  that  punishment  deter  other  employers  from 
violating  the  rule,  is  illegal  and  actionable  if  barm  results. 
The  case  was  a  case  at  law.    The  more  recent  English  cases 

*  For  a  full  discussion  of  this  question  see  HamUiou^Brawm  Skn^  Co. 
V.  Saxey,  131  Mo.  212,  1895,  a2a  Gmipare,  in  accord,  the  opinion  of 
Beatty,  J.,  in  Cctur  d'Aleng  Consolidaied  Mininx  Co.  ▼.  Mmer^  Union, 
51  Fed.  260,  i8g2,  264-5;  of  Wood,  J.,  in  United  States  ▼.  Debs,  64  Fed. 
724,  1894;  of  Brewer.  J.,  in  In  re  Debs,  158  U.  S.  sfi4,  1894,  59il4-  See 
also  Toledo  A.  A.  and  N,  M.  Ry.  Co.  v.  Pennsylumia  Co.,  54  Ped.  750^ 
1893,  739;  l^ake  Erie  and  Western  Ry.  Co.  v.  BaUey,  61  Fed.  494,  18$^; 
Consolidated  Steel  and  Wire  Co.  v.  Murray,  80  Fed  811, 1897,  837. 

*96  Mass.  499,  1867. 

"  23  Ohio  Wk.  Bui.  48,  1890. 
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of  Tempertan  v.  Russell  ^'^'^  and  Quinn  v.  Leathern  ^^  arc 
similar,  and  the  decisions  are  in  accord  with  Judge  Taft's 
decision. 

In  the  following  year  another  dtse  involving  the  legality 
of  a  boycott  came  before  the  Federal  Court  in  Qncinnati. 
This  is  the  case  of  Casey  v.  Cincinnati  Typographical 
Union.^^  The  plaintiff,  the  owner  of  a  newspaper,  refused 
to  unionize  his  office.  The  defendants,  who  were  officers 
of  the  union,  sent  letters  to  those  who  advertised  in  the  plain- 
tiffs paper,  warning  the  advertiser  that  if  they  continued 
their  advertisements  in  the  paper  the  writers  would  induce 
all  persons  connected  with  organized  labor  to  cease  to  deal 
with  them.  The  threat  was  effective.  The  court  issued  an 
injunction  against  the  continued  circulation  of  the  circulars. 
The  case  not  only  stands  for  the  proposition  that  an  illegal 
boycott  can  be  restrained  by  a  court  of  equity,  but  that  the 
desire  of  a  union  to  harm  an  employer  of  labor  because  he 
has  refused  to  enter  into  direct  business  relations  with  it,  is 
no  excuse  for  persuading  by  means  of  threat  of  business 
harm  the  employer's  customers  to  leave  him.  Judge  Sage 
in  his  opinion  goes  further  than  this,  practically  taking  the 
position  that  all  boycotts  are  illegal  irrespective  of  the  purpose 
of  the  defendants.  He  says :  *'  Instead  of  fair  although 
sharp  and  bitter  competition,  as  is  contended  by  counsel,  it 
was  an  attempt  by  coercion  to  destroy  all  competition  affect- 
ing the  union,  ♦  ♦  ♦  and  allow  it  to  regulate  prices 
for  him,  and  determine  whom  he  should  employ,  and  whom 
discharge.'*^®  The  case  of  Casey  v.  Cincinnati  Typographical 
Union  has  been  followed  in  two  cases  presenting  identical 
facts,  Barr  v.  Essex  Trades  CouncU^^  and  Mathews  v. 


"•  (1893)  I  Q.  B.  715^ 

*  (1901)  A.  C  495.  This  case  differs  slightly  from  any  other  case  on 
either  tide  of  the  Atlantic  The  economic  pressure  used  was  the  threat 
to  withdraw  from  the  service  of  the  customers  of  the  plaintiff  if  those 
customers  continued  to  deal  with  the  plaintiff.  In  the  other  cases  the 
defendants   were   customers   of   the   customers  of  the  plaintiff,  not 


employees  of  the  customers  of  the  plaintiff. 
••45  Fed  135.  1891. 
>Pasei43< 
*53N.  J.  Eq.  101,1894. 
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Shankland!'^  In  the  former  case  the  theory  of  injury  with- 
out excuse  is  emphasized.^'  In  Matthews  v.  Shankland,  as 
in  Casey  v.  The  Cincinnati  Typogtfiphical  Unian,  the  ele- 
ment of  coercion  in  the  act  itself,  the  boycott  or  attempt  to 
bring  economic  pressure  on  third  persons,  seems  to  have 
been,  in  the  opinion  of  the  court,  the  essence  of  the  offenccJ* 
Another  boycott  case  is  Hopkins  v.  Oxley  Stave  Co.^^  The 
plaintiff  company  was  engaged  in  making  barrels  and  casks. 
They  introduced  into  their  establishment  a  new  hooping 
machine,  which  apparently  enabled  them  to  do  away  with  a 
number  of  their  employees.  These  employees  were  members 
of  a  union  known  as  the  Coopers'  International  Union  of 
North  America.  There  was  a  certain  affiliation  between  this 
union  and  other  unions,  members  of  what  was  known  as  the 
Trades  Assembly  of  Kansas  City.  Representatives  of  these 
bodies  notified  the  plaintiff  company  that  they  would  estab- 
lish a  boycott  against  the  company  if  they  continued  to  use 
the  hooping  machine,  and  in  the  prosecution  of  this  boycott 
would  notify  all  persons  using  the  plaintiffs'  barrels  and 
casks  that  the  members  of  the  unions,  consisting  of  a  large 
number  of  persons  in  all  parts  of  the  United  States,  would 
refuse  to  buy  any  goods  packed  in  barrels  or  casks  made  by 
the  company.  The  plaintiffs  asked  and  obtained  an  injunc- 
tion restraining  the  defendants,  the  officers  of  the  associations, 
putting  in  force  this  threatened  boycott.  The  illegality  of  the 
contemplated  acts,  in  the  mind  of  Judge  Thayer,  who  deliv- 
ered the  opinion,  is  primarily  the  unlawful  interference  in 
the  plaintiffs'  right  to  conduct  their  business  as  they  see  fit, 
and  the  unlawfulness  of  the  interference  depends,  as  in 

r 

"56  N.  Y.  SupL  123.  1898. 

See  also  Gray  v.  Building  Trades  Council,  97  N.  W.  663,  Minn.,  1903, 
for  a  case  in  which  the  defendants  instituted  a  bojrooCt  against  the 
plaintiff  for  the  apparent  purpose  of  punishing  the  plamtiff  for  not  run- 
ning his  business  in  the  way  desired  by  a  union  of  emplosrees  of  die 
trade  in  which  the  plaintiff  was  engaged.  The  boycott  was  restrained. 
In  accord :   Martin  v.  McFall,  55  A.  40S  N.  J.,  1903. 

"Pages  117,  "8. 

**  Page  laS.  In  Longshore  Printing  Co.  v.  HoweU,  26  Ore.  52^,  1894, 
an  injunction  to  restrain  an  alleg^ed  bc^rcott  similar  to  tiiat  in  Cmtv  ▼. 
CffirtiiiMilf  Typ.  Union  was  denied  because  the  facts  hdhtd  to  ahow 
such  a  persistent  persecution  of  the  plaintiff  as  to  warrant  an  tnjunctioa. 

"83  Fed.  9ia>  C  C  A.»  1897.  »«•  OsUy  Stave  Co.  ▼.  Cooper^  int 
Union,  7a  Fed  69s,  1896. 
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Casey  v.  Typographical  Union,  on  the  element  of  coercion. 
''  The  customers  of  the  plaintiffs  are/'  he  says,  ''  compelled 
to  surrender  their  freedom  of  action.''  The  dissent  of  Judge 
Caldwell,  the  only  dissent  in  what  we  may  call  labor  boycott 
cases,  is  based  on  the  (pinion  that  as  each  of  the  members  of 
the  defendant  associations  had  a  right  to  deal  or  not  to  deal 
with  whom  they  chose,  they  had  a  right  to  refuse  to  deal 
with  the  plaintiffs'  customers  because  they  used  the  plaintiffs' 
barrels,  and  that  there  was  not  a  conspiracy,  because  there 
was  not  an  agreement  among  the  defendants  to  do  an  unlaw- 
ful act.  Under  the  facts  of  the  case  we  may  regard  the  court 
as  at  least  deciding  that  defendants  cannot  escape  liability 
for  the  harm  resulting  from  their  boycott  of  the  plaintiff  by 
showing  that  they  are  members  of  a  union  and  that  their 
purpose  in  instituting  the  boycott  was  to  compel  the  plaintiff 
to  refrain  from  adopting  a  particular  machine  which  they, 
the  defendants,  believed  to  be  inimical  to  the  interests  of  the 
plaintiffs'  employees. 

G:)mparing  these  labor  boycott  cases  with  the  trade  boy- 
cott cases,  we  find  that  the  question  whether  a  boycott  of 
one  trader  by  rival  traders  is  legal  is  a  question  in  which 
there  is  a  conflict  of  authority,  but  a  boycott  of  a  trader 
by  laborers  or  others  who  are  not  rival  traders  has  in- 
variably been  held  illegal.  The  same  line  of  distinction  has 
been  followed  in  England.^*  The  only  justification  for  the 
distinction  lies  in  the  fact  that  in  the  labor  boycott  cases 
the  connection  between  the  acts  of  the  defendants  and  their 
own  advancement  is  sometimes  one  degree  more  remote  than 
in  the  boycott  by  rival  traders.  In  the  trade  cases  the  imme- 
diate purpose  of  the  defendants  is  usually  to  establish  a 
monopoly  through  which  their  own  economic  advancement  is 

to  be  secured.    In  the  labor  cases  the  immediate  purpose  is 

r" 

"Compare  Temperian  v.  Russell  (iSpa),  i  Q.  B.  7i5>  «  boycott  by 
laborers,  with  Mogul  Steamskit  Co.  v.  McGrsfor,  23  Q.  B.  m,  aff.  in 
(189a)  A.  C.  2$,  where  the  defendants,  being  rival  traders  otthe  plain- 
tiffs, refused  to  take  freight  from  shipping  agents  who  dealt  with  the 
plaintiffs.  This  part  of  the  case  is  not  discussed  by  the  judges.  It  is 
assumed  that  the  plaintiffs  are  without  remedy  for  the  harm  resulting 
from  such  acts.  See  also  in  accord  Scottish  Co-operative  Society  v. 
Glasgow  FUsher/  Associatiou,  35  Sc  L.  R.  64$,  iigj&,  and  opinion  of 
Lord  Lindl^  in  Quitm  ▼.  Lsatksm  (igoi)*  A.  C.  49S>  page  $39- 
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tssually  to  punish  the  plaintiff,  and  through  the  example  oi 
his  punishment  to  make  liim  and  others  adopt  certain  rules 
in  the  conduct  of  business,  which  rules  will  in  the  end  be 
beneficial  to  the  economic  position  of  the  defendants.  The 
connection  between  the  boycott  and  the  economic  advance- 
ment being  less  clear  to  the  judges,  there  is  a  tendency  to 
regard  the  defendants  in  labor  boycotts  as  persons  who  have 
intermeddled  in  the  plaintiff's  business  without  excuse.  The 
distinction,  in  view  of  the  real  facts,  is  a  narrow  one,  and 
the  writer  does  not  believe  it  will  stand  analjrsis. .  The  boy- 
cott is  an  appeal  to  force,  not  an  appeal  to  reason.  The  force 
is  not  physical  force,  but  is  none  the  less  an  attempt  to  coerce 
the  will  of  third  persons,  so  that  they  will  act  in  a  way  preju- 
dicial to  the  plaintiffs'  interests.  The  purpose  of  sdf- 
advancement  in  business  or  trade  is  one  to  be  encouraged 
by  the  law,  but  it  should  not  be  sufficient  to  excuse  harm  to 
others  through  the  coercion  of  their  customers.  This  con- 
clusion is  a  criticism,  not  of  the  labor  boycott  cases,  but  of 
such  decisions  as  Bowen  v.  Maihesan,  which  have  hdd  a 
boycott  undertaken  by  the  rivak  in  business  of  the  person 
boycotted  as  legal. 

In  the  boycott  cases  just  discussed,  as  in  the  earlier  case 
of  Bowen  v.  Maiheson,  the  person  boycotted  was  a  trader, 
using  the  word  trader  in  its  broad  sense  as  including  those 
w4io  make  and  sell  goods  as  well  as  those  who  merdy  selL 
The  harm  of  which  the  plaintiff  complains  in  this  class  of 
cases  is  an  injury  to  his  trade.  He  has  been  deprived  of  a 
maiicet  for  the  sale  of  his  goods.  The  case  of  Lucke  v.  The 
Clothing  Cutters^  Union,^''  decided  by  the  Court  of  Appeals 
of  Maryland  in  1893,  seems  to  have  been  the  6rst  case  not 
affected  by  statute  in  which  the  boycott  was  directed  by 
workmen  against  a  workman  for  the  purpose  of  depriving 
him  of  a  market  for  his  labor.^*    The  plaintiff  was  a  cutter 

**77  Md.d96b  1893. 

^The  case  of  Mayer  ▼.  Journeymen  Sione^utierj^  Assoeieiion,  47  N. 
Sia  t^  >s  an  earlier  case,  bfut  that  was  decided  under  a  statute. 
ffew  Jersey  Act  of  1883,  Sapp.  Rev.,  page  774  par.  so^  pravidcs 
that  "  it  shall  not  be  nnlawful  for  any  two  or  three  persons  to  nnite, 
combine,  etc,  to  persuade,  advise  or  enconrage  bf  peaceable  means  any 
person  or  persons  to  enter  into  any  combination  lor  or  i 


tiJ^I 
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in  the  employ  of  Rosenfidd  Brothers;  the  defendant  an 
incorporated  labor  union.  Rosenfield  Brothers  had  every 
desire  to  retain  the  plaintiff  in  their  employ,  though  they 
were  under  no  contract  to  do  so,  when  they  received  a 
letter  from  the  secretary  of  the  union  stating  that  unless 
they  discharged  the  plaintiff  their  shop  would  be  declared  a 
non-uni(Hi  shop.  Solely  in  consequence  of  the  receipt  of  this 
letter  Roseniield  Brothers  discharged  the  plaintiff.  Had 
they  not  done  so  all  persons  connected  with  organized  labor 
would  have  refused  to  buy  their  goods,  and  their  other 
laborers,  who  were  members  of  the  union,  would  have  been 
ordered  out  by  the  organization.  The  court  was  of  opinion 
that  these  facts  constituted  a  cause  of  action;  in  other 
words,  that  what  we  may  call  the  fellow-workman  boycott  is 
illegal  or  actionable  if  harm  results.  It  will  be  noted  that 
the  purpose  of  the  defendants  in  establishing  the  boycott 
was  to  obtain  a  practical  monopoly  of  the  labor  market  in  the 
cutting  trade  in  the  city.  Through  this  monopoly  they 
intended  to  improve  their  economic  position  as  workers. 
The  case  decides  that  it  is  actionable  for  two  or  more  per- 
sons, workers  in  a  particular  trade,  in  order  to  obtain  a 
monopoly  of  the  work  in  that  trade  for  themselves,  to 
threaten  to  leave  or  leave  the  employment  of  anyone  who 
employs  another,  provided  that  other  is  actually  deprived 
of  employment  as  a  result  of  acts  done  in  pursuance  of  the 

or  entering  into  the  employment  of  any  person  or  persons  or  corpora- 
tion." Vice-Chancellor  Green  held  that  under  this  act  a  number  of 
laborers  could  combine  to  leave  their  employment  if  the  employer  hired 
any  non-union  man,  and  the  refusal  of  an  employer  to  employ  a 
non-union  man  because  of  this  threat  did  not  give  the  non-union  man 
a  cause  of  action  against  the  members  of  the  union.  Whether  this 
case  is  now  law  in  the  jurisdiction,  though  the  statute  has  not  been 
repealed,  may  be  regarded  as  doubtful.  Vice-Chancellor  Green  declared 
in  Barr  v.  Essex  Trades  ConncU,  53  N.  J.  £q.  loi,  1894,  a  case  of  the  boy- 
cott of  a  trader  by  laborers,  that  a  boycott  if  resulting  in  harm  was  action- 
able, and  that  he  had  decided  the  eariier  case  as  he  did  because  of  the 
statute.  But  in  the  more  recent  case  of  Frank  v.  Herald,  63  N.  J.  Eq. 
443, 190a,  Vice-Chancellor  Pitney  declares  that  the  Act  of  1^3  ''renders 
innocent,  as  against  the  public,  an  act  which,  previous  to  its  passage, 
was  a  misdemeanor  and  punishable  by  indictment."  "  It  does  not,"  he 
adds,  ''take  away  or  in  any  wise  affect  any  private  righu  which  may 
arise  out  of  the  acts  which  are  Imltzed  by  that  legislation,"  pages  447*o. 
He  fufthermore  intimates  that  if  the  Act  of  1883  affected  private  rights 
it  is  unoonstituttooal.' 
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divided  court,  confinned  these  cases  in  National  Protective 
Association  of  SteamrHtters  and  Hel^s  v.  CtMfiifiMig.**  In 
this  case  one  McQueed  was  president  of  the  plaintiff  asso- 
ciation, an  inc(Mrporated  labor  union.  He  brought  the  action 
for  himself  and  the  other  members  of  his  union  against  the 
offictrs  and  members  of  several  allied  unions  connected 
with  steam  work  in  the  erection  of  buildings,  and  probably 
with  other  building-trade  unions.  The  complaint  all^;ed 
that  the  def^dants  were  empowered  to  go  round  to  the 
different  buildings  in  which  their  menibers  were  enqdoyed, 
and  if  they  found  any  non-members  working  on  the  build- 
ing, to  demand  their  discharge.  That  one  of  the  members  of 
the  plaintiff  corporation  was  engaged  on  a  building  when  the 
defendants  caused  his  discharge  by  threatening,  that  unless 
he  was  discharged  they  would  order  a  strike  of  the  numbers 
of  the  organizations  they  represented  who  were  woridng  on 
the  building.  Chief-Justice  Parker,  who  wrote  the  opinion 
of  the  court,  rests  his  decision  on  the  absdiute  right  of  a 
man  or  body  of  men  to  work  or  not  to  work.  From  this 
principle  it  of  course  fdlows  that  the  defendants  in  the  case 
before  him  had  a  right  to  threaten  to  do  what  they  had 
an  absolute  right  to  do.  It  will  be  noted  that  the  basis  of  this 
decision  in  favor  of  the  defendants  is  radically  different  from 
that  expressed  by  Justice  Holmes  in  Pkmt  v.  Woods.  Justice 
Holmes  starts  with  the  proposition  that  to  wilfully  act  so  as 
to  cause  harm  to  another  gives  that  other  a  right  of  action. 
He  then  finds  in  the  puipose  of  the  defendant  a  legal  privi- 
lege or  excuse.  Justice  Parker,  on  the  other  hand,  lays 
emphasis  on  the  existence  of  absolute  rights  and  expressly 
disapproves  of  the  growing  tendency  to  r^;ard  motive  or 
purpose  as  an  element  tending  to  determine  the  legal  char- 
acter of  an  act.*^  The  dissenting  opinion  of  Justice  Vann 
expresses  still  another  way  of  deciding  the  question  at  issue. 
To  him,  as  to  Judge  Sage  in  Casey  v.  Cincitmati  Typo- 
graphical Union,^^  the  element  of  coercion  is  the  &ctor 
which  makes  the  defendants'  acts  unlawful. 


N.  Y.  315, 1902,  aff.  53  App.  Div.  237,  xgoa 
IS5.  i89i»  tiote  69. 


■mN.  Y. 
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The  same  conflict  of  opinion  which  appears  to  exist  in 
these  cases  where  laborers  attempt  to  boycott  laborers,  also 
appears  in  die  two  reported  cases  in  which  the  defendants, 
not  being  laborers,  procured  the  plaintiffs  discharge  by 
bringing  economic  pressure  to  bear  on  his  employer.  In 
Raycroft  v.  Tayntor^^  the  plaintiff  was  employed  by  a 
person  who  had  a  license  to  work  a  quarry  whidi  he  had 
received  from  the  defendant,  the  superintendent  for  the 
owner  of  the  quarry.  The  plaintiff  and  the  defendant  quar- 
relled, and  as  a  result  of  this  quarrel  the  defendant  told 
the  plaintiff's  employer  that  he  would  revoke  his  license 
unless  he  discharged  the  plaintiff.  The  court  held  that 
the  defendant  had  an  absolute  right  to  revoke  or  direaten 
to  revoke  the  license  without  being  liable  for  the  result- 
ing harm  to  the  holder  of  the  license  or  anyone  else.  On 
the  other  hand,  the  Supreme  Court  of  Illinois,  in  London 
Guarantee  Company  v.  Hom^^  seem  to  come  to  an  oppo- 
site conclusion.  In  this  case  an  insurance  company  made 
a  contract  with  the  plaintiff's  employer  to  indemnify  die 
employer  from  all  loss  by  reason  of  claims  for  damages 
from  any  of  his  employees  injured  while  in  his  employ.  The 
plaintiff  was  injured  and  su^  his  employer.  The  insurance 
company  by  its  contract  with  the  employer  became  the  real 
defendajit  in  the  suit.  The  plaintiff  refused  an  offer  of  settle- 
ment on  the  part  of  the  insurance  company,  and  the  latter's 
agent  told  the  plaintiff's  employer  that  unless  he  discharged 
him  the  insurance  company  would  cancel  the  contract  of 
insurance.  The  company  had  a  right  to  do  this  on  five  days' 
notice,  but  whether  the  threat  was  to  cancel  at  once  or  on  five 
days'  notice  is  doubtful.  At  any  rate,  it  was  effective:  the 
plaintiff  was  discharged.  The  majority  of  the  court  hdd  he 
had  a  good  cause  of  action  against  the  insurance  ccxnpany. 
Two  judges  dissented  on  the  ground  that  the  threat  of 
the  insurance  company  to  cancel  the  contract  with  the  plain- 
tiff's employer  was  to  cancel  it  in  five  days,  and  this  they 
had  an  absolute  right  to  do  from  whatever  motive. 


'206  IlL  493, 1904,  aff.  loi  111.  App.  JSS- 
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The  method  of  approaching  a  question  of  alleged  tort, 
which  presumes  that  one  is  liable  for  harm  which  is  the 
natural  consequence  of  a  wilful  act,  appeals  to  the  writer.  A 
discussion  of  the  proper  method  of  determining  a  doubtful 
question  of  torts  is  not,  however,  the  object  of  this  article.*^ 
Assuming  the  method  indicated  to  be  correct,  he  cannot 
think  that  the  desire  for  self-advancement  throt^  securing 
the  monopoly  of  the  labor  maiicet  is  no  more  a  l^al 
justification  in  the  fellow-workmen  boycott  cases  than  the 
desire  for  self-advancement  through  the  monopoly  of  die 
market  for  particular  goods  is  an  excuse  for  a  trade  boy- 
cott, or  the  adoption  of  a  rule  of  employment  desired  by 
a  union  is  an  excuse  for  its  members  inauguradt^  a  labor 
boycott  against  an  employer  who  will  not  adopt  it,  even 
though  its  adoption  will  probably  tend  to  the  economic 
advancement  of  the  laborers.  In  short,  the  writer  believes 
that  the  position  that  a  person  should  have  a  civil  action  for 
harm  the  result  of  a  boycott  is  sound,  and  should  be  gener- 
ally applied  to  all  the  three  classes  of  boycott  so  far  con- 
sidered. Self-advancement  alone  should  not  be  a  legal  ex- 
cuse for  harm  the  result  of  a  boycott,  whether  that  self- 
advancement  is  worked  out  indirectly  through  monopoly  or 
directly,  as  in  the  Illinois  case  just  discussed. 

This  is  not  saying,  however,  that  there  may  not  exist 
legal  justifications  for  a  boycott.  An  example  of  a  legal 
justification  is  illustrated  by  the  case  of  the  Continental 
Company  v.  Board  of  Fire  Underwriters,^^  a  case  decided 
by  Judge,  now  Justice,  McKenna.  This  was  a  trade  boy- 
cott case.  The  defendants  were  companies  engaged  in  fart 
insurance.  They  notified  their  agents  that  they  must  cease 
to  represent  the  company  in  the  association  if  they  repre- 
sented the  plaintiff  company.  An  injunction  to  restrain 
this  threat  is  denied,  though  the  alleged  act  of  threatening 
to  refuse  to  deal  with  those  who  insured  in  the  plaintiff 
company  is  declared  illegal  and  restrained.**    It  is  evident 

**The  writer  has  discussed  this  question  in  an  article  on,  "The 
Gosed  Market,  the  Union  Shop,  and  the  Common  Law,"  in  the  April 
number  of  the  current  volume  of  the  Harvard  Law  Review. 

^67  Fed.  310,  1895. 

"  rages  312,  323. 
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that  there  is  a  Itgsi  justification  for  refusing  to  deal  with 
an  agent  for  the  sale  of  one's  goods  who  rq>resent8  a  busi- 
ness rival.*^  An  agent  is  in  a  different  position  than  a 
customer.  He  is  supposed  to  push  the  business  of  his  prin- 
cipal. In  the  insurance  business  one  man  may  represent 
several  companies,  but  whether  the  fact  that  he  represents 
one  company  is  or  is  not  inimical  to  the  interests  of  a 
rival  company  which  he  also  wants  to  rq>resent  is  for  the 
rival  company  to  determine.  The  case  is  not  unlike  the 
case  of  the  employer  who  determines  that  for  die  good 
of  his  business  his  employees  should  not  deal  with  a  par- 
ticular store,  because  dealing  with  the  store  tends,  in  die 
opinion  of  the  employer,  to  adversely  affect  the  character  of 
his  emjrfoyees  as  employees.  Neither  is  the  case  unlike  that 
of  the  laborer  who  refuses  to  work  with  another  laborer 
because  he  believes  him  to  be  incompetent  and  therefore, 
owing  to  the  character  of  their  work,  likdy  to  jeopardise  his 
life  or  adversely  affect  the  character  of  his  output  All 
these  cases  are  boycott  cases  in  the  sense  that  economic 
pressure  is  brought  on  third  persons  to  make  them  act  in  a 
way  harmful  to  others;  but  in  each  case  those  who  inaugu- 
rate the  boycott  have  a  Itgai  excuse  for  the  harm  done  to 
the  boycotted  person. 

The  earliest  and  the  first  case  which  we  have  discussed. 
Hunt  V.  SimandSf^  was  a  case  of  trade  strike;  that  is, 
the  united  refusal  of  two  or  more  traders  to  deal  widi 
a  third.  It  was  not,  however,  until  1892  that  a  case  in- 
volving an  agreement  among  several  employers  not  to  em- 
ploy certain  workmen  came  before  a  court  In  IVorthmg- 
ton  V.  Waring  **  the  plaintiffs,  who  were  weavers,  alleged 
that  the  manufacturers  of  Fall  River  had  agreed  among 
themselves  not  to  employ  anyone  who^  being  an  employee 
of  one  of  them,  had  gone  out  on  strike;  that  the  plaintiffs 
had  left  the  defendants'  employ  on  strike,  and  the  defend- 
ants had  in  pursuance  of  the  agreement  blacklisted  them 
and  sent  their  names  to  other  manufacturers  in  Fall  River. 

**  It  may  be  possible  to  support  the  English  case  of  Mogul  S.  S,  Co. 
V.  McGregor.  2$  Q.  B.  D.  598  (189a),  A.  C  as,  on  this  ground. 
*  19  Mo.  585,1954. 
"  157  Mass.  421,  iSga. 
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The  prayer  of  the  petition  was  that  such  bladdists  or  other 
devices  used  for  the  purpose  of  preventing  the  plaintiflFs' 
employment  be  withdrawn  and  destrc^ed  What  benefit  the 
plaint^s  could  obtain  by  any  possible  action  of  a  court  of 
equity,  their  names  having  already  been  sent  to  other  manu- 
facturers, parties  to  the  agreement,  is  not  clear.  The  court, 
^ile  expressly  refraining  from  dealing  with  the  question 
whether  the  acts  of  the  defendants  constituted  a  cause  of 
action,  place  their  refusal  to  grant  relief  on  the  ground  that 
the  plaintiffs  are  attempting  to  enforce  a  mere  personal 
as  distinguished  from  a  property  rigdt  and  that  equity  only 
protects  rights  of  property.  This  ground,  it  is  submitted,  is 
hardly  tenable.  The  reasonable  expectation  of  a  trader  that 
he  will  be  aUe  to  sell  his  goods  to  his  old  customers  has  been 
protected  by  courts  of  equity  from  the  wrongful  interference 
of  third  persons  on  the  ground  that  a  man's  business  repu- 
tation is  incorporeal  property.  It  would  appear  that  the 
laborer's  reasonable  expectation  of  securing  employment 
should,  on  the  same  ground,  be  equally  entitled  to  the  Chan- 
cellor's protection.  A  few  years  after  the  decision  in  Worth- 
ington  V.  Waring,  the  same  court  in  the  case  of  Plant  v. 
Woods  ^^  protected  by  a  decree  in  equity  this  right  against 
what  they  regarded  as  the  wrongful  interference  of  fdlow- 
workmen.  Apart  from  the  question  of  equitable  jurisdic- 
tion, whether  an  agreement  among  several  manufacturers 
to  send  each  other  the  names  of  employees  who  go  out  on 
strike  and  to  keep  a  blacklist  of  the  same,  is  actionable  if 
harm  results  to  the  striker  has  yet  to  be  expressly  decided.^^^ 
Judge  Rogers  in  Boyer  v.  Western  Union  Telegraph  Com- 

^  176  Mass.  492,  1900. 

^  In  Mattison  v.  Lake  Shore  and  South  Mich,  R,  R.  Co,,  3  Ohio,  Dec 
Sup.  and  Com.  Pleas,  5JS,  1805,  the  plaintiff  was  the  disdiarged  employee 
of  the  defendant.  He  set  forth  in  his  declaration  that  the  defendant 
maliciously  interfered  with  his  rights  to  earn  his  living  as  a  railroad 
employee  by  putting  in  force  certain  "  blacklists"  rules  against  him ;  but 
he  did  not  explain  the  nature  of  these  rules,  and  one  is  uncertain 
whether  he  sued  for  a  malicious  discharge  or  a  malicious  persuasion  of 
others  not  to  employ  him.  The  court  oyerruled  the  demurrer  of  the 
defendants.  In  McDonald  v.  The  Illinois  Cent.  R.  R„  187  111.  sag,  1900^ 
the  plaintiff  did  not  allege  any  agreement  not  to  employ  him  among 
several  employers,  or  that  he  failed  to  get  employment  because  of  anr 
action  on  the  part  of  his  old  employer.  The  court  sustained  the  ddend- 
anft  demurrer. 
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pony  ^^  takes  the  position  that  where  there  is  no  contract 
between  an  employer  and  his  men  he  may  l^^ally  discharge 
them  for  any  reason,  and  inform  others,  who  inquire,  the 
reason  for  the  discharge.  As  he  furthermore  takes  the  posi- 
tion that  there  is  no  such  thing  as  an  illegal  conspiracy  to 
do  a  lawful  act/'  ^^  it  is  probable  that  he  would  consider  an 
agreement  among  several  empk)yers  to  blacklist  particular 
workmen  as  lq;al.^^ 

The  last  form  of  strike,  or  agreement  among  several  per-, 
sons  not  to  deal  with  another,  to  come  before  the  dvil  courts, 
was  the  labor  strike,  the  kind  of  strike  to  which  the  word 
itself  is  usually  confined.^**  In  Arthur  v.  Oakes,^^  a  Fed- 
eral case  arising  in  1894,  the  receiver  of  a  railroad  secured 
from  the  circuit  court  ^^  an  injunction  which  Justice  Har- 
land  thought  restrained  the  employees  from  quitting  the 
service  of  the  company  in  a  body.  He  strudc  out  this  part  of 
the  injunction  on  the  express  ground  that  equity  has  no 
jurisdiction  to  force  one  man  to  remain  in  the  personal  ser- 
vice of  another.  Merely  the  jurisdiction  of  Chancery,  not 
the  substantive  legal  rights  of  the  parties,  was  involved.^** 
Thoue^  the  question  of  the  liability  for  the  harm  done  to  an 

^  124  Fed  146^  1903.  Compare  Plaii  ▼.  PhUad^lphm  and  Riudmg  R. 
R,g  6Srtd,  660, 1894. 

In  England  it  hat  been  held  thmt  an  agreement  among  aeveral  oon- 
tribotort  to  a  fund  for  the  anpport  of  a  clergyman,  to  discontinae  their 
contribution^  the  purpoee  of  the  agreement  being  to  get  rid  of  the  cler- 
gyman lor  what  they  believed  to  be  the  good  of  the  pariah,  did  not  give 
the  clergyman  a  cause  of  action,  though,  owin^  to  the  action  of  the 
defendants,  he  was  obliged  to  resign  from  the  pansh.  Kiimey  ▼.  Uoyd^ 
a6  L.  R.  Ir.  268,  1889. 

"*The  complainants  set  out  in  their  bill  that  they  were  members  of 
a  union  and  that  the  defendants,  officers  of  a  company,  had  conspired 
to  prevent  their  obtaining  emplovmcnt  The  acts  charged,  however, 
were  merely  dischaiging  anyone  who  belonged  to  a  union.  Keeping  a  list 
of  such  persons,  ano  showing  such  list  to  those  who  desired  to  see  it 

^The  case  of  Cartw  v.  Ruiiurford,  106  Mass.  i,  1870^  ^Pra.  is  a  case 
which  grew  out  of  a  labor  strike,  but  it  will  be  remembered  that  the 
suit  in  that  case  was  for  damages  ifor  lorcinf  the  plaintiff  by  mcmis  of 
a  strike  to  pay  money  he  did  not  owe,  not  lor  damages  lor  the  result 
of  a  strike. 

"*63  Fed.  310^  C  C  A.,  18^ 

^The  report  of  this  case  m  the  circuit  court  will  be  found  in  60  Fed. 
803,  i8g4»  vnder  the  name  of  Fmnmrif  Lotm  amd  Tma  Co.  v.  North 
Pac.  R.  R.  Co. 

""  Pages  3ift3»L 
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employer  by  a  sudden  and  prearranged  cessation  of  work  on 
the  part  of  his  employees  has  never  come  fairly  before  the 
courts,  it  may  be  assumed,  that  if  the  purpose  of  the  strike  is 
to  improve  the  economic  omditions  of  Uie  laborers,  or  has 
something  to  do  with  their  terms  of  employment,  they  are 
not  liable  for  the  resulting  harm.  Indeed,  this  assumption 
has  been  frequently  made  by  our  courts.  *••  Whether  the 
strikers  would  be  liable  if  their  purpose  was  a  purely  malic- 
ious one  is  doubtful. ^^®*  It  depends  upon  two  questions: 
First,  whether  the  purpose  of  an  actor  should  be  ^en  into 
consideration  in  solving  questions  of  allc^ged  tort;  and, 
second,  admitting  that  purpose  should  at  least  in  some 
cases  be  taken  into  consideration,  whether  the  sxt  of  sever- 
ing the  relations  of  employer  and  emi^oyee  by  the  latter 
or  by  the  former  should  be  treated  as  an  act  over  which  the 
purpose  of  the  actor  could  have  an  effect  on  his  legal  liability 
for  the  consequent  harm.  These  are  questions  which  remain 
undetermined  in  our  law  and  on  which  great  confusion 
exists.^^^  The  typical  case,  however,  is  not  the  strike  with 
the  malicious  purpose,  but  the  strike  with  the  economic  pur- 
pose; that  is,  the  advancement  of  what  the  strikers  believe 
to  be  their  own  interests.  This  is  not  only  true  of  the  labor 
strike,  but  is  also  true  of  the  trade  strike  discussed  in  the 
first  part  of  this  article,  and  the  employers'  strike  which 
expresses  itself  in  the  blacklist  or  lodcout  It  may  with  a 
good  deal  of  confidence  be  asserted,  in  spite  of  the  absence 
of  positive  authority  on  many  phases  of  the  proposition,  that 
two  or  more  persons  who  agree  not  to  have  business  rela- 
tions with  a  third  are  never  liable  to  the  third  person  for 
the  harm  resulting  if  their  purpose  is  their  own  advance- 

**  For  an  example  of  such  an  assumption  see  IVabask  R,  R,  Co,  t. 
Hannahan,  isi  Fed._563,  IQ03,  57a  Compare  AiUt  Chalmers  Co.  v. 
ReiiabU  Lodge,  in  fSl  aS^^N.  Y.,  1901,  j68. 

^  Compare  the  cases  in  which  the  courts  have  stated  if  thej  have  not 
decided  that  one  trader  may  refuse  to  deal  with  another  trader  irre- 
spective of  his  purpose  or  motive. 

"^The  confusion  in  the  trade  and  labor  cases  on  these  questions  has 
been  treated  by  the  author  in  a  recent  article  in  the  ColmmMa  Lam 
Review  for  Februanr  of  the  present  year,  entitled  "  Should  the  Motive 
of  the  Defendant  Affect  the  Question  of  His  Liability?— The  Answer 
of  One  Class  of  Trade  and  Labor  Cases."    s  Col  Low.  Rev.  107. 
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ment,  unless  in  severing  their  relations  with  him  they  break 
some  contract  or  contracts. 

Down  to  the  point  which  we  have  now  reached  in  the 
development  of  the  law  we  notice  a  sharp  contrast  in  the 
way  in  which  the  law  treats  a  strike  and  a  boycott.  The 
strike,  at  least  for  the  purpose  of  economic  advancement,  is, 
from  the  point  of  view  of  civil  law,  l^gal.  The  boycott,  on 
die  other  hand,  for  the  same  purpose  has  usually  been  con- 
sidered UltgBl.  Laborers  may  combine  to  leave  the  service 
of  their  employer  and  he  cannot  recover  from  them  damages 
for  the  resulting  loss  to  him ;  but  if  th^  leave  him  in  order  to 
compel  him  not  to  deal  with  a  third  person,  then,  though  he 
may  have  no  action  against  them,  the  third  person  has  an 
action.  Admitting  this  difference  in  the  legal  aspect  of  a 
strike  and  boycott,  the  most  recent  trade  and  labor  cases  have 
illustrated  the  difficulty  of  determining  in  some  instances 
whether  what  looks  likes  a  strike  is  not  in  reality  a  boycott 
In  Longshore  Printing  Company  v.  HaweU,^^*  for  instance, 
a  case  arising  in  Ortgon  in  1894,  a  union  declared  a  strike 
at  A's  works.  Members  of  the  union,  employees  of  A,  had 
they  refused  to  strike  would  have  been  expdled  from  the 
union.  If  die  cessation  of  labor  on  the  part  of  all  those  who 
left  A's  employ  was  voluntary  or  merely  the  result  of  persua- 
sion t^  argument  all  parties  admitted  that  A  was  not  entitled 
to  have  the  injunction  he  asked  for  to  restrain  the  order  to 
strike;  but,  if  the  order  to  strike  was  obeyed  by  some  of  the 
laborers  because  of  fear  of  economic  hann,  then  there  was, 
not  merely  a  strike,  but  a  boycott  of  the  plaintiff.  In  this 
case  the  court  did  not  think  there  was  enough  evidence  of 
coercion  of  individual  members  to  warrant  their  issuing  an 
injunction.  In  die  New  York  case  of  Coons  v.  ChrysHe,^^^ 
however,  the  officers  of  a  union  were  restrained  from  declar- 
ing a  strike  at  the  plaintiffs  factory,  the  court  believing  that 
the  employees  would  not  strike  unless  some  form  of  coercion 
accompanied  the  order.  In  Wabash  Railroad  Company  r. 
Hamiahan,^^^  the  court  on  similar  facts  came  to  an  opposite 

^  lai  Fed.  5^  1903. 
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conclusion.  The  mere  fact  that  a  ousnber  of  laborers  agree 
that  they  will  strike  when  told  to  do  so  by  their  president  or 
other  officer  is  not,  of  course,  proof  that  those  who  strike 
as  the  result  of  such  an  order  are  coerced.  It  may  merely 
indicate  that  they  have  determined  for  their  own  benefit  to 
follow  the  advice  of  another.  Coercion  in  such  cases  is  a 
matter  of  fact  to  be  determined  by  ascertaining  what  would 
happen  to  the  individual  workman  if  he  refused  to  obey  the 
so-called  "  order  to  strike.!'  If  the  result  to  one  who  refused 
to  obey  would  be  physical  or  economic  harm,  then  there  is 
coercion,  if  the  threat  has  in  fact  affected  the  action  of  some 
of  those  who  leave  the  plaintiffs  employ.  In  BouiweU  v. 
Marr^^^  a  Vermont  case,  the  same  question"  arose  out  of 
what  was  on  its  surface  merely  a  trade  strike.  The  members 
of  an  association  of  granite  manufacturers  composing  ninety- 
five  per  cent,  of  the  trade  passed  a  rule  that  no  one  should 
have  his  granite  polished  by  a  person  not  a  member  of  the 
association  on  the  penalty  of  a  fine  of  fifty  dollars.  In  con- 
sequence of  this  resolution  members  of  the  association 
refused  to  send  their  granite  to  A.  A  sued  the  members  of 
the  association  for  a  conspiracy  to  injure,  and  recovered  on 
the  ground  that  a  boycott  exists  when  unity  of  action  is 
secured  by  threats.  The  fine  of  fifty  dollars  constituted,  in 
the  opinion  of  the  court,  such  a  threat  It  may  be 
presumed  that  the  court  thought  the  persons  who  had 
been  sending  their  granite  to  the  irfaintiff  refused  to  do 
so  because  of  the  threat  of  the  fine,  for,  of  course,  a 
plaintiff  cannot  recover  on  the  ground  of  boycott  unless 
there  is  a  casual  connection  between  the  allqied  coercion  of 
third  persons  and  the  harm  of  which  he  complains.^ ^*  The 
conclusion  ivooi  these  cases  is,  that  merely  calling  something 


"•iaAa6q7  Vt.  iSgg. 

"^Thttf  in  Domm^s  v.  Bmneti,  6$  Kas.  653,  igot,  a  cue  stmilar  in  all 
respects  to  BautwtU  v.  hiarr,  excqit  that  there  was  no  definite  snm 
mentioned  in  the  rules  of  the  association  as  a  fine  for  a  member  dealing 
with  the  plaintiff,  the  plaintiff  asked  lor  an  injimction  to  restrain  the 
members  of  the  association,  hf  threats  of  fine  or  expulsion  from  the 
assodation^preventing  the  individual  members  from  dealinp^  with  the 
plaintiff.  The  court  refused  the  injunction  because  the  plamtiff  foiled 
to  prove  that  the  fine  was  the  cause  which  induced  the  members  not  to 
deal  with  the  plaintiff. 
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a  voluntary  cessation  of  work  or  trade  rdations  does  not 
make  it  voluntary,  and  if  the  severence  of  business  rdations 
is  not  voluntary  on  the  part  of  all  participating,  it  may  be 
treated  by  the  courts,  not  as  a  conspiracy  to  do  a  lawful  act — 
that  is,  sever  business  relations — but  a  conspiracy  among 
some  of  those  who  strike  to  do  an  unlawful  act — that  is, 
coerce  others  to  sever  their  business  relations  with  the 
plaintiff. 

Another  class  of  problems  in  tort  arising  out  of  trade 
and  labor  controversies  is  due  to  the  fact  that  in  some 
jurisdictions  if  A  persuades  B  by  argument  not  to  deal  with 
C  this  gives  C  a  right  to  recover  from  A  unless  A  has  a  legal 
excuse — such,  for  instance,  as  a  purpose  to  advance  himsdf. 
Where  the  officers  of  a  labor  union  have  been  selected  by  the 
members  to  tell  them  when  it  is  for  their  interest  to  strike^ 
they  are  not  liable  if,  for  a  purpose  geimane  to  their  appoint- 
ment, they  order  a  strike.  But  suppose  the  court  should  think 
that  the  officer  of  a  union  urged  Cs  employees  to  join  his 
union  merely  for  the  purpose  of  ordering  them  to  leave  Cs 
employ,  then  the  mere  fact  that  Cs  employees  j<Mned  the 
union  first  and  struck  afterwards  does  not  alter  the  fact  that 
a  stranger  to  C  and  his  employees  has  interfered  and  per- 
suaded the  employees  to  leave.  It  is  this  conception  that  the 
officer  of  a  labor  union  is  an  interloper,  a  conception 
which  sometimes  corresponds  with  the  fact,  which  causes 
such  a  decision  as  Old  Dominion  Steamship  Company  y. 
McKenna,^^^  where  the  company  recovered  in  an  action  at 
law  against  the  members  of  the  board  of  the  executive  coun- 
cil of  a  union  for  persuading  the  company's  employees  to 
strike. 

Another  possible  class  of  difficulties  arising  out  of  the 
rule  of  law  which  holds  that  he  who  persuades  one  man 
not  to  deal  with  another  must  have  a  Itgal  excuse^  is  sug- 
gested by  a  case  decided  in  Minnesota  in  1900,  Erts  v.  Pro- 
duce  Exchange}^^  In  that  case  the  plaintiff  allq;ed  that  the 
defendants,  the  members  of  a  produce  exchange,  conspired 


'30  Fed  48,  1887. 
'79  Minn.  140^  1900. 
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to  refuse  to  deal  with  him;  and  one  defendant,  the  produce 
exchange^  ''did  maliciously  sdidt  and  procure  from  all 
its  co-defendants,  and  each  of  them,  and  from  many  other 
persons  to  the  plaintiff  unknown,  an  agreement  not  to  sell 
to  or  buy  from  the  plaintiff/'  ^^*  The  defendants  demurred. 
The  Supreme  Court  affirmed  the  action  of  the  lower  court  in 
overruling  this  demurrer.  It  will  be  noted  that  the  plaintiff 
had  alleged  that  the  defendants  or  one  of  them  had  per- 
suaded third  persons  not  to  deal  with  him.  The  court  in 
effect  takes  the  position  that  to  persuade  a  third  person  not 
to  deal  with  another  is  a  civil  wrong  to  that  other  if  harm 
results,  unless  he  who  persuades  has  some  legal  excuse.  The 
difference  between  persuading  by  argument  persons  to  con- 
spire with  you  not  to  deal  with  another  and  con^ring  to 
persuade  third  persons  not  to  deal  with  another  might  have 
been  considered.  But  the  court  treat  the  case  as  raising  the 
same  kind  of  a  question  as  the  earlier  case  of  Bohn  Mamu- 
facturing  Company  v.  HoUis^^  in  which  there  was  a  mere 
agreement  between  several  persons  not  to  deal  with  the 
plaintiff.  The  two  cases  are  distinguished  on  the  ground, 
that  in  the  earlier  case  the  defendants  had  a  legal  excuse 
in  the  fact  that  they  were  seeking  their  own  economic 
advancement,  while  in  the  latter  the  demurrer  was  in  effect 
a  ccHitention  that  the  defendants  did  not  need  any  excuse.  If 
the  act  of  persuading  a  person  not  to  deal  with  a  third  needs 
a  legal  justification,  it  is  immaterial  whether  the  person  per- 
suaded is  asked  to  enter  into  an  agreement  with  the  per- 
suader to  persuade  others.  This  is  the  position  which  is 
practically  taken  by  the  court  in  this  case.  It  appeals 
strongly  to  logic  and  common  sense.  If  correct,  however, 
it  is  necessary  to  explain  and  qualify  the  usual  assertion, 
which  as  we  have  seen  has  been  made  in  many  of  the  trade 
and  labor  cases,^*^  namely,  that  in  the  law  of  private  wrongs, 
there  is  no  such  thing  as  a  con^racy  to  do  a  rightful  thing. 
A  may  cease  to  deal  with  C  f  or  a  good  reason,  a  bad  reason, 
or  no  reason  at  all,  and  the  law  will  perfa^^  give  C  no 

^Pam  142^143.^ 
^  Supra,  note  9l 
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remedy;  to  maliciously  persuade  another,  however,  is  quite 
another  matter.  Yet  how  can  we  conceive  of  an  agree- 
ment between  two  or  more  persons  not  to  deal  with  a  third 
without  supposing  that  the  parties  to  the  agreement  or  some 
of  them  persuaded  the  others  or  each  other  to  enter  into  it? 
It  follows,  therefore,  that  while  A  may  not  have  an  action 
against  B,  though  B  with  a  malicious  purpose  refuses  to 
buy  or  sell  to  him,  A  may  have  an  action  against  several 
who  with  the  same  purpose  combine  to  refuse  to  deal  with 
him;  not  because  of  the  combination,  but  because  combina- 
tion presupposes  mutual  persuasion  for  its  creation  and 
continuation.  At  any  rate,  one  can  hardly  read  the  opinion 
in  Ertg  v.  Produce  Exchange  without  realizing  that  the 
decision  would  have  been  the  same  even  though  the  plaintiff 
had  not  allq^ed  that  the  conspirators  had  persuaded  third 
persons  not  in  the  conspiracy  to  refuse  to  deal  with  him. 

In  the  Johnston  Harvester  Company  v.  Memhardt  ^^  it 
was  held,  as  we  have  seen,^*  that  for  the  purpose  of  self- 
advancement  one  man  may  offer  money  or  other  advantage 
to  another  to  persuade  that  other  from  dealing  with  a  third 
without  being  liable  to  the  third  person  for  the  resulting 
harm.  All  underselling  in  the  process  of  competition  in 
business  would  be  impossible  if  self-advancement  was  not 
an  excuse  for  the  harm  done  to  a  rival  trader  by  under- 
selling. But  suppose  the  underselling  is  not  for  any  Inti- 
mate trade  purpose,  but  merely  for  the  purpose  of  doing 
harm  to  another?  This  question  came  before  the  Circuit 
Court  of  Appeals  of  the  Eighth  Circuit  in  the  case  of  Passaic 
Print  Works  y.  Ely  &  Walker  Dry  Goods  Company}^  The 
plaintiff  set  out  in  his  declaration  that  the  defendants  were 
underselling  him,  not  because  they  were  desirous  of  advanc- 
ing their  own  trade,  but  for  the  purpose  of  injuring  the  plain- 
tiff's. The  demurrer  of  the  defendant  was  sustained,  the 
opinion  of  the  court  being  written  by  Judge  Thayer,  who 
expressly  follows  the  position  apparently  adopted  by  sev- 
eral of  the  judges  in  the  House  of  Lords  in  the  case  of  Allen 


"2^  How.  Pr.  16S;  N.  Y.,  1880. 
**  105  FwLiOs,  C  C  A.,  190a 
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V.  Flood^^  that  prima  facte  a  lawful  act  cannot  be  made 
unlawful  by  the  motive  which  prompted  it.  Judge  Sanborn 
dissented  because  he  took  the  position  that  as  the  defend- 
ant's act  had  caused  the  plaintiff  harm,  he  was  liable  for  that 
harm  or  not  according  to  die  purpose  with  which  he  acted. 
The  exact  question  raised  in  the  case  is  new,  and  it  will  take 
several  decisions  to  settle  the  law.  An  opinion  as  to  the 
correct  decision  depends  on  whether  the  motive  or  purpose 
of  the  actor  should  be  considered  in  this  class  of  cases.  The 
writer  believes  that  it  should  be  considered.  This  question, 
however,  he  has  discussed  at  length  elsewhere.^^  Whatever 
opinion  may  be  had  in  regard  to  this  disputed  question,  there 
would  appear  to  be  no  doubt  that  in  a  large  number  of  cases 
the  motive  of  the  actor  has  determined  his  liability  for  the 
harmful  consequences  of  his  act,  and  that  the  general  trend 
of  authority  in  the  trade  and  labor  cases  is  in  favor  of  the 
view  taken  in  the  dissenting  opinion  in  Passaic  Print  Works 
v.  Ely  &  Walker  Dry  Goods  Company}"  In  the  words  of 
Lord  Coleridge,  in  speaking  of  the  very  question  raised  later 
in  the  Passaic  Print  Works  case,  *'  It  is  too  late  to  dispute, 
if  I  desired  it,  as  I  do  not,  that  a  wrongful  and  malicious 
combinatioD  to  ruin  a  man  may  be  ground  for  such  an  action 
as  this.*'** 

William  Draper  Lewis. 

"■  (i8s«)  A.  c  I. 

^  The  article  in  i8  Har.  Lew  Rev,  444,  referred  to  JH/m,  note  94* 
and  an  article  in  5  CoL  Law  Rev.  107,  "  Should  the  Motive  of  the 
Defendant  Affect  the  Qoestton  of  His  Liability  ^ 

*"  Sec  the  discussion  of  Waiker  v.  Cramn,  supra,  and  the  article  by 
Prof.  Ames  in  18  Harv.  Law  Rev.  411,  referred  to  eufra. 

"^  Mogul  S.  S.  Co.  V.  McGregor,  si  Q-  B.  D.  544,  i8»»  553. 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ADMINISTRATOR. 

The  Supreme  Court  of  Washington  decides  in  Noble  v. 
IV kitten,  80  Pac.  451,  that  where  an  administrator  ap- 
fiMjii  pointed  to  settle  an  intestate's  estate  was  an 
^  attorney,  and  had  been  the  agent  and  attorney 
of  the  intestate,  prior  to  her  death,  with  reference  to  the 
management  of  her  property,  he  was  not  entitled  to  an 
allowance  for  an  attorney's  services,  the  administration  not 
being  attended  with  any  legal  complications.  Compare 
Kuhn's  Appeal,  4  Wash.  534. 

The  fact  that  one  is  hostile  to  the  terms  of  a  will,  and 

sets  up  an  adverse  claim,  does  not  render  him  incompetent 

riMjiiiBij    to  act  as  administrator  with  the  will  annexed, 

his  bond  as  administrator  affording  protection 

to  the  persons  interested :    St^reme  Court  of  Wyoming  in 

Rice  V.  Tilton,  80  Pac.  828. 


ADVERSE  POSSESSION. 

The  Supreme  Court  of  Texas  decides  in  Cobb  v.  Robin- 
son,  86  S.  W.  746,  that  a  dispute  between  two  parties  as  to 
fti,ai„  which  of  them  was  the  owner  of  certain  land — 
"""^  each  claiming  that  the  other  was  the  owner,  and 
basing  their  claims  on  opposed  constructions  of  a  deed 
executed  by  one  to  the  other  in  allc^ged  satisfaction  of  a 
mortgage— did  not  constitute  an  abandonment  by  either  of 
them  of  all  claim  to  the  land  so  as  to  preclude  the  grantee 
subsequently  adjudged  to  be  the  owner  as  against  the  other 
from  availing  himself  of  the  possession  of  a  tenant  con- 
fessedly holding  under  the  one  or  the  other  of  them,  in 
order  to  establish  title  by  adverse  possession.  Compare 
Blue  V.  Sayre,  2  Dana,  213. 
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BENEFICIAL  ASSOCIATION& 

The  Supreme  Gmrt  of  Utah  decides  in  Pearson  v. 
Anderburg,  80  F2C.  307.  that  while  members  of  a  voluntary 
iMtiictfaM  association  may  restrict  themselves  as  to  mat- 
M  AciiM  1^,^  incidental  to  the  operation  of  the  associa- 
tion to  remedies  before  tribunals  created  by  tiie  association^ 
such  restriction  cannot  extend  to  the  ri^^t  to  benefits  due 
the  members  under  contract  with  die  association,  so  as  to 
require  them  to  exhaust  the  remedy  provided  by  the  tri- 
bunals of  the  association  as  a  condition  precedent  to  suing 
for  such  benefits.  Gxnpare  Daniher  v.  Grand  Lodge  A.  0. 
U.  W.,  10  Utah,  no. 


CARRIERS. 

The  Supreme  Judicial  Qmrt  of  Massachusetts  decides  m 
Spinney  v.  Boston  Elevated  Ry.  Co.,  73  N.  E.  1021,  that 
iBjMiiM  ft  the  conduct  of  the  conductor  of  a  street-car 
rBHiHttfi  ^hile  in  the  car  is  in  a  sense  official  conduct  for 
which  the  street  railway  is  responsible  to  a  passenger  in- 
jured thereby  if  such  conduct — as  in  carelessly  falling 
against  the  passenger  and  injuring  him — ^is  negligence,  re- 
gardless of  whether  the  conductor  is  in  general  competent 
or  incompetent,  or  whether  or  not  the  street  railway  mi^^t 
reasonably  know  of  his  incompetency. 


CHRISTIAN  SCIENCE. 

The  Supreme  Court  of  Ohio  decides  in  State  v.  Marble, 
73  N.  E.  1063,  that  the  giving  of  Christian  Science  treat- 
PffMitoteg  ment  for  a  fee  for  the  cure  of  disease  is  prac- 
******^  tising  medicine  within  the  meaning  of  the  stat- 
utes regulating  such  practice  in  that  state.  It  is  further  held 
that  the  statute  making  it  a  misdemeanor  to  give  such  treat- 
ment for  a  fee  is  not  an  interference  with  the  rights  of  con- 
science and  of  worship,  and  is  not  on  that  ground  unconsti- 
tutional ;  and  that  the  act  regulating  the  practice  of  medicine 
in  the  state  merely  exacts  reasonable  qualifications  and 
excludes  no  one  possessing  them,  and  it  is  not  void  as  dis- 
criminating against  Christian  Scientists  in  that  it  prescribes 
that  anyone  possessing  certain  qualifications  may  practise 
osteopathy  and  does  not  make  espedal  provision  for  diose 
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CHRISTIAN  SCIENCE  (Continued). 

who  wish  to  practise  Christian  Science.  The  courts  seem 
practically  unanimous  in  their  attitude  towards  Christian 
Science.    Compare  People  v.  Pearson^  176  N.  Y.  201. 


CONSPIRACY. 

The  Supreme  Court  of  Georgia  decides  in  Employing 

Printer/  Club  v.  Doctor  Blosser  Co.,  50  S.  E.  353,  that 

«iffM  cf      a  combination  of  two  or  more  persons  to  injure 

^•••^  one  in  his  trade  by  inducing  his  employees  to 
break  their  contract  with  him,  or  to  decline  to  continue 
longer  in  his  employment,  is,  if  it  results  in  damages,  action- 
able. The  questions  involved  in  this  case  are  not  new,  but 
in  view  of  tfie  public  importance  of  all  decisions  upon  this 
subject  it  should  not  pass  without  notice.  The  court  further 
holds  in  the  same  case  that  a  former  member  of  an  illtgal 
combination,  whose  connection  with  it  was  severed  before 
the  filing  of  the  suit,  will  not  be  denied  the  protection  of  a 
court  of  equity  against  an  illegal  act  of  sudi  combination 
because  of  his  previous  connection  therewith.  See  also 
Angle  V.  Chicago  Ry.  Co.,  151  U.  S.  i. 


CONSTITUTIONAL  LAW. 

A  statute  of  Kentucky  passed  in  1903  authorized  persons 
committed  for  default  of  surety  for  good  behavior  or  to 
iBTrt—tory  keep  the  peace,  and  all  otfiers  whom  the  city 
BtfrHmem  j^  jjQund  to  maintain  when  committed  to  jail, 
to  be  compelled  to  labor  to  defray  the  reasonable  cost  of 
their  board.  It  is  held  by  the  Court  of  Appeals  of  the  state 
in  Stone  v.  City  of  Paducah,  86  S.  W.  531,  that  this  pro- 
vision is  in  violation  of  the  Thirteenth  Amendment  of  the 
Federal  Constitution  forbidding  involuntary  servitude  ex- 
cept as  a  punishment  for  crime,  since  under  Kentucky  law 
persons  for  whose  support  and  maintenance  the  city  was 
bound  to  provide  for  included  idiots,  insane  persons,  and 
inebriates,  even  though  they  had  not  been  convicted  of 
crime. 

It  is  held,  however,  that  the  term  **  crime,''  as  used  in  the 
Federal  Constitution  forbidding  involuntary  servitude  ex- 
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cq>t  as  a  punishment  for  crime,  includes  misdemeanors  and 

all  offences  in  vidadon  of  penal  laws. 

The  Supreme  G>urt  of  Kansas  decides  in  State  v.  White, 
80  Pac  589,  that  the  immunity  from  second  jeopardy 
PwM  granted  by  the  Constitution  to  one  who  is  ac- 
^"^"^  cused  of  crime  is  a  personal  privilq^e  which  he 
may  waive,  and  if  a  person  about  to  be  placed  in  jeopardy  a 
second  time  do  not,  in  some  legal  form,  insist  upon  his  con- 
stitutional privilq;e  before  entering  upon  a  trial  of  the 
merits,  the  privilege  is  waived.-  Compare  State  v.  Morrison, 
67  Kans.  144. 

It  is  held  by  the  Supreme  Court  of  Tennessee  in  Battier 
V.  State,  86  S.  W.  71 1»  that  an  act  prohibiting  the  running 
Hug  at  large  of  hogs,  sheep,  and  goats  in  counties 
■-••'•'■••^  having  a  population  of  not  less  than  twenty-five 
thousand  and  not  more  than  twenty-five  thousand  one  hun- 
dred is  not  class  legislation.  Compare  Peterson  v.  State, 
104  Tenn.  128. 


CONTRACTS. 

In  Crutckfield  v.  Rambo,  86  S.  W.  950,  the  Court  of 
Civil  Appeals  of  Texas  holds  that  an  agreement  between 
,  holders  of  lottery  tidcets  to  divide  their  win- 

'■•■"*'  nings  is  contrary  to  public  policy  and  unen- 
forceable. With  this  case  compare  Patty-Joiner  Co.  v. 
Bank,  41  S.  W.  173. 

In  Rapid  Transit  Ry.  Co.  v.  Smith,  86  S.  W.  322,  the 
Supreme  Court  of  Texas  decides  that  where  a  release  of  a 

irgi claim  for  damages  for  personal  injuries  is  pro- 

"^  cured  by  promises  to  give  the  releasor  employ- 
ment, which  promises  the  other  party  has  at  the  time  no  in- 
tention of  performing,  the  release  is  voidable  for  fraud. 


CONVERSION. 

The  Appellate  Court  of  Indiana,  Division  No.  i,  decides 

in  Crystd  Ice  and  Cod  Storage  Co.  v.  Marion  Gas  Co.,  74 

^^         N.  E.  15,  that  natural  gas,  when  extracted  from 

the  eartii  and  put  into  a  pipe-line,  is  personal 

property;   and  when  the  pipe-line  is  opened  and  the  gas 

extracted  and  consumed  without  the  knowledge  or  consent 
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CONVERSION  (Continued). 

of  the  owner  the  act  constitutes  conversion.     Compare 

Manufactmers*  Gas  Co.  v.  Indiana,  etc.,  Co.,  155  Ind.  545. 


CORPORATIONS. 

The  Supreme  Court  of  Illinois  decides  in  Kantzler  v. 
Benginger,  73  N.  E.  874,  that  where  a  contract  for  the 

Steck  saJe  of  a  majority  of  the  stock  of  a  corporation 
cSSnSi\     was  entered  into  by  all  its  stockholders,  a  pro- 

vaiMitjr  vision  of  the  contract  that  plaintiffs  should  hold 
the  offices  of  president,  secretary,  and  treasurer  of  such  cor- 
poratkm  for  five  years  from  the  date  of  the  contract,  at  a 
specified  salary,  was  not  void  as  contrary  to  public  policy. 
It  is  further  hdd  that  where,  at  the  time  of  making  a  con- 
tract for  the  sale  of  a  majority  of  the  stock  of  a  ccxrporation, 
there  were  no  stockholders  that  did  not  participate  in  the 
transaction,  and  all  the  corporate  debts  were  paid  in  full, 
as  provided  by  the  contract,  it  was  immaterial  to  its  validity 
that  a  certain  provision  with  reference  to  retention  of  con- 
trol by  certain  persons  as  officers  might  be  invalid  as  against 
subsequent  stockholders  and  creditors.  Compare  Fatdds  v. 
Yaltes,  57  111.  416. 


DAMAGES. 

In  Candler  v.  Washoe  Lake  Reservoir  and  Galena  Creek 
Ditch  Co.,  80  Pac.  751,  the  Supreme  Court  of  Nevada 

^  decides  that  the  measure  of  damages  for  the 

total  destruction,  or  nearly  total  destruction,  of 
growing  crops  which  would  to  a  reasonable  certainty  have 
matured  except  for  defendant's  wrongful  act,  is  the  value  of 
the  probable  yield  of  the  crops  under  proper  cultivation 
when  matured  and  ready  for  market,  less  the  estimated  ex- 
pense of  producing,  harvesting,  and  marketing  them,  in- 
cluding the  expense  of  irrigation  and  the  value  of  any 
portion  of  the  crops  that  may  have  been  saved.  Compare 
Sedgwick  on  Damages,  Sec  937,  and  Burnett  v.  Great 
Northern  Ry.  Co.,  76  Minn.  465. 
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DEEDS. 

In  Newman  v.  Newman,  86  S.  W.  635,  the  €3ourt  of  Gvil 
Appeals  of  Texas  decides  that  a  husband  who,  actuated  bjr 
^^.^^^^^^^  a  baseless  fear  of  pending  litigation  against  him, 
conveys  his  property  to  his  wife  without  re- 
serving the  beneficial  title  in  himself,  and  without  any  undue 
influence  by  his  wife,  and  when  not  subject  to  any  mental 
incompetency,  is  not  entitled  to  have  the  conveyance  set 
aside.    Compare  Revira  v.  White,  94  Texas,  538. 


EVIDENCE. 

In  Houston  and  T.  C.  R.  Co.  v.  Anglin.  86  S.  W.  785, 
the  Court  of  Civil  Appeals  of  Texas  decides  that  a  court 
BsMMtiM  cannot  compA  a  party  to  exhibit  his  person  for 
•f  ruiia  examination,  and  the  fact  that  plaintiff,  in  an 
action  for  personal  injuries,  exhibited  to  the  jury  a  depres- 
sion of  his  chest  did  not  dqprive  him  of  the  right  to  refuse 
to  do  so  again.  Compare  Railway  Co.  v.  Greedy^  82  S.  W. 
1061. 

The  Court  of  Civil  Appeals  of  Texas  decides  in  Texas 

and  P.  Ry.  Co.  v.  Crowley,  86  S.  W.  342,  that  evidence  as 

Qvrtor't      to  the  customary  length  of  time  consumed  by 

^'^        freic^t-trains  in  running  between  the  points  on 

defendant's  line  over  which  the  shipment  was  made  was 

admissible  to  show  unnecessary  delay. 

The  Supreme  Court  of  Illinois  decides  in  Elgin,  /.  a$id  E. 
Ry.  Co.  V.  Thomas,  74  N.  E.  109,  that  in  an  action  against 
^  a  railroad  company  for  wrongful  death  of  a 

*^  person  in  charge  of  a  cattle-shipment  while 
walking  in  defendant's  yards  at  a  junction  point,  for  the 
purpose  of  proving  decedent's  rightful  presence  there,  parol 
evidence  that  his  son  found  railroad  transportation  issued  to 
intestate  from  the  point  where  the  cattle  was  shipped  to 
destination  in  intestate's  satchel,  which  intestate  had  in  his 
possession  at  the  time  of  his  death,  was  not  objectionable 
as  an  attempt  to  establish  the  contents  of  a  written  instru- 
ment by  parol.  Cmipare  Chicago  City  Ry.  Co.  v.  Carroll, 
206  111.  318. 


i 
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FtRE  INSURANCE. 

It  is  decided  by  the  Supreme  Court  of  Illinois  in  Phenix 
Ins.  Co.  of  Brooklyn,  N.  Y.,  v.  Grove,  74  N.  E.  141,  that 
ftBiitUM  a  provision  in  a  fire  policy  that  it  shall  be  void 
•«  Ptmw  j£  ^i^g  insurer  procures  odier  insurance  without 
consent  indorsed  on  the  policy  may  be  waived  by  parol, 
though  the  policy  also  provides  that  none  of  its  conditions 
can  be  waived  except  by  writing  endorsed  on  the  policy, 
since  the  latter  provision  is  also  subject  to  parol  waiver.  See 
also  Phenix  Ins.  Co.  v.  lohnston,  143  111.  106. 


FIXTURES 

A  heating-plant,  money-drawer,  ticket-box,  opera-chairs, 
curtain  and  scenery,  gas-pipes,  plumbing,  electric  switch- 

j^^^^^  board  and  lights,  contained  in  a  mortgaged 
theatre  building  arc  fixtures  passing  to  the  pur- 
chaser at  foreclosure  sale :  Supreme  G>urt  of  Washington 
in  Filley  v.  Christopher,  80  Pac  834. 


FOREIGN  CORPORATIONS. 

In  People  ex  rel.  IVall  and  H.  St.  Realty  Co.  v.  MiUer, 
73  N.  E.  1 102,  it  appeared  that  the  persons  who  owned  a 
building  in  the  city  of  New  Yoric  as  tenants  in 
**  common  organized  as  a  corporation  under  the 
laws  of  New  Jersey  with  the  object  of  taking  title  to  the 
land.  The  charter  authorized  unlimited  dealings  in  real 
estate  of  every  description  anywhere  in  the  United  States 
and  in  all  kinds  of  personal  property.  The  corporation  had 
no  surplus  and  all  of  its  capital  was  invested  in  the  building 
and  employed  in  the  care  and  management  of  the  same  and 
in  the  collection  of  rents,  the  net  income  being  devoted  to 
dividends.  With  three  judges  dissenting  the  Gmrt  of  Ap- 
peals of  New  Yoric  decides  that  such  corporation  was  sub- 
ject to  the  statutory  license  and  franchise  tax  on  foreign 
corporations  doing  business  in  the  state.    Compare  People 


'^*'  ex  rel.  Niagara,  etc.,  Co.  v.  Roberts,  157  N.  Y.  676. 
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FRAUD. 

The  Supreme  Court  of  North  Carolina  decides  in 
National  Cash  Register  Co.  v.  Townsend  Grocery  Store,  50 
MjKwf-  S*  ^-  3^»  ^^^  representations  of  the  seller  of  a 
••"•■•■•^  cash  raster  that  the  same  will  save  the  expense 
of  a  bookkeqier,  and  that  books  can  be  kept  thereiqxn  in 
half  the  time  that  tfie  books  could  otherwise  be  k^  and 
that  tfie  machine  can  be  operated  by  anyone  of  ordimiry  in- 
teUigence,  are  not  rcproentations  as  to  material  focts,  and, 
thoi^  folse»  are  not  ground  for  a  rescission  by  the  buyer 
of  the  contract  of  sale. 


FREIGHT. 

In  Pine  Bluff  and  A.  R.  Ry.  Co.  v.  McKenzie,  86 

S.  W.  8349  it  aqipeared  that  the  defendant  railway,  accord- 

iMiv»  t*     uig  to  its  custom,  at  piaintifTs  request,  left  two 

^*^^  cars  on  its  side-trade,  agreeing  to  remove  them 
next  day  if  loaded.  The  cars  were  loaded  and  closed,  and 
notice  thereof  given  \a  a  conductor  of  defendant's  freight- 
train  on  the  evening  of  the  day  they  were  loaded,  and  he 
promised  to  move  them  the  next  morning,  but  before  doing 
so  the  cars  and  contents  were  destroyoi  by  fire.  Under 
these  circumstances  the  Stq>reme  Court  of  Arkansas  held  a 
complete  delivery  of  the  freight  contained  in  the  cars  to 
defendant,  rendering  it  liable  for  the  loss,  though  no  bill 
of  lading  had  been  executed.  Compare  Railway  Co.  v. 
Murphy,  60  Ark.  333. 

INFANTS. 
It  is  decided  by  the  Supreme  Court  of  Arkansas  in  Owens 

v.  Gunther,  86  S.  W.  85X9  that  an  order  allowing  attorneys 
AtterMTs'  ^  fee  from  the  estate  of  infants  whom  they  rcp- 
'•^>Lba     resented  in  certain  litigation  should  not  fix  a 

lien  on  the  infants'  property  for  the  amount  allowed. 


JURISDICTION. 

In  Andrews  v.  Guayaquil  and  Q.  Ry.  Co.,  60  AtL  568. 

it  appeared  that  a  plea  put  in  by  one  P.  denied  in  general 

rtifTTr-gr    terms  that  the  property  concerning  which  relief 

to  «M.       ygff^  sought  was  located  within  the  state  of  New 

Jersey.    It  admitted  (by  not  denying)  that  the  property  in 

question  was  capital  stock  of  a  New  Jersey  corporation. 
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JURISDICTION  (Continued). 

Under  these  facts  the  Court  of  Chancery  of  New  Jersey 
decides  that  inasmuch  as  the  situs  of  the  stock  was  in  New 
Jersey,  the  New  Jersey  courts  have  jurisdiction  to  proceed 
against  P.  in  respect  of  it,  that  he  was  a  necessary  party  to 
the  proceeding,  and  that  a  decree  could  be  made  in  respect  of 
the  res  which  would,  in  case  he  should  not  appear,  bind  his 
interest  therein.    Compare  Amdt  v.  Griggs ^  134  N.  Y.  316* 


JURORS. 

In  Denham  v.  Washington  Water  Power  Co.t  80  Pac. 
546,  the  Supreme  Court  of  Washington  decides  that  where 
in  an  action  for  person^  injuries  a  juror  testi- 
fied  that  he  had  a  prejudice  against  such  cases, 
but  that  he  knew  nothing  of  die  facts  in  the  case  and  had 
no  predilections  concerning  it  or  its  merits,  and  that  he 
would  try  the  case  on  the  evidence,  a  challenge  for  cause 
was  properly  overruled,  though  he  also  stated  that  it  might 
require  some  evidence  to  remove  his  prejudice.  Compare 
State  V.  Croney,  31  Wash.  122. 


LAND. 

The  Court  of  Civil  Appeals  of  Texas  holds  in  Texas  Cent. 
R.  Co.  V.  Brown,  86  S.  W.  659,  that  where  land  is  per- 
lalary  s  R%M  mancntly  injured  by  the  negligent  construction 
•f  ActiM  q£  3  railroad  embankment  causing  surface  water 
to  overflow  the  land,  the  person  entitled  to  the  damages 
is  the  one  who  owned  and  was  in  possession  of  the  land 
when  the  injury  was  done»  and  not  a  subsequent  purchaser. 
Compare  AUen  v.  Macon,  33  S.  E.  696. 


LICENSE. 

The  Supreme  Court  of  Ohio  decides  in  Rodefer  v.  Pitts- 
burg O.  V.  and  C.  R.  Co.,  74  N.  £.  183,  that  a  siding  or 
RaiiraM  switch  constructcd  by  a  railroad  company  from 
^*^***  its  road  to  a  manufactory  at  the  expense  and 
over  the  land  of  the  latter,  solely  for  its  benefit,  and  for  the 
sole  purpose  of  affording  it  facilities  for  receiving  and  ship- 
ping freight,  and  under  a  written  agreement  silent  as  to  the 
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LICENSE  (Cbntinued). 

length  of  time  it  is  to  remain,  may  not  be  maintained  by 
the  railroad  company  against  the  objection  of  the  owner  of 
the  manufactory;  the  agreement,  so  far  as  the  right  of  the 
railroad  company  is  concerned,  being  merely  a  license  re- 
vocable at  the  option  of  the  licensor  or  his  grantee.  See 
also  White  v.  Manhattan  R.  R.  Co.,  139  N.  Y.  19. 


LIVERY-STABLE   KEEPERS. 

The  Supreme  Court  of  Errors  of  Connecticut  decides  in 
Stanley  v.  Steele,  60  Atl.  640,  that  livery-stable  keepers, 

PttTMMd  whose  business  it  is  to  care  for  the  horses  and 
lalwjr  carriages  of  others  and  to  let  their  own  hcrses 
and  carriages,  either  with  or  without  drivers,  are  not  com- 
mon carriers  of  passengers,  and  the  rule  of  law  which  re- 
quires the  highest  degree  of  care  of  a  public  carrier  of 
passengers  is  not  applicable  to  them.  Compare  Hadley  v. 
Cross,  34  Vt.  586. 


MANDAMUS. 

The  Supreme  Court  of  Illinois  holds  in  City  of  Chicago  v. 
People,  74  N.  E.  137,  that  a  city,  to  avoid  a  writ  of  man- 
damus to  make  appropriations  for  a  debt  on  the 
^^       ground  that  it  is  doing  all  in  its  power  to  liqui- 
date it,  must  by  its  answer  set  out  clearly  and  definitely, 
in  detail,  all  its  items  of  receipts  and  e3q)enditures. 


MARRIAGE. 

In  Avakian  v.  Avakian,  60  Atl.  521,  the  Court  of  Chan- 
cery of  New  Jersey  holds  that  the  jurisdiction  of  the  Court 
j2S5JJ2gii    of  Chancery  to  annul  a  marriage  for  duress  is 

•f  coart  not  derived  from  the  divorce  statute  nor  limited 
by  its  terms  as  to  residence,  etc.,  but  it  based  on  the  inherent 
and  general  jurisdiction  of  that  court  over  questions  arising 
out  of  contract. 

It  is  further  decided  that  the  Court  of  Chancery  of  the 
state  has  jurisdiction  to  annul  on  the  ground  of  duress  a 
marriage  solemnized  in  England  between  a  resident  of  Mas- 
sachusetts and  an  Armenian,  who  at  the  time  the  marriage 
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MARRIAGE  (ConUnucd). 

was  perfonned  was  on  her  way  to  New  Jersey  to  take  up 
her  residence  there,  where  the  bill  was  brought  by  the 
latter  after  having  resided  a  short  time  in  New  Jersey  and 
personal  service  within  the  state  was  had  on  defendant. 


MUNiaPAL  CORPORATIONS. 

In  Donahue  v.  Keystone  Gas  Co.,  73  N.  E.  1 108,  it  ap- 
peared that  an  owner  of  a  city  lot,  having  no  interest  in 
DtstractiMi  ^  '^  ^^  ^^^  street  on  which  it  abutted,  had  a 
•f  SIM40P  number  of  inaple-trees,  planted  by  his  prede- 
'***  cessur  in  title,  about  thirty  years  old,  in  healthy 
condition,  growing  on  the  margin  of  the  street  directly  in 
f rr)nt  of  his  premises.  Defendant  gas  company  permitted, 
after  notice,  gas  to  escape  from  its  pipes  into  the  soil  about 
the  roots  of  the  trees,  destroying  the  same.  On  these  facts 
the  Court  of  Appeals  of  New  York  decides,  with  three 
judges  dissenting,  that,  as  an  abutting  owner,  he  had  a 
riglit  in  the  nature  of  an  easement  on  the  open  space  of  the 
street,  whether  he  owned  the  fee  or  not,  authorizing  him 
to  recover  for  such  injury.  It  is  further  held  that  though 
the  city  might  have  a  right  of  action  for  the  destruction  of 
the  trees,  it  did  not  affect  the  right  of  the  abutting  owner 
to  recover,  as  the  damages  were  distinct,  the  cause  of  action 
of  the  owner  being  limited  to  his  special  rights,  and  the 
cause  of  action  of  the  city  to  its  general  rights.  G>mpare 
Edsall  v.  Howell,  96  Hun.  424. 


NEGLIGENCE. 

The  interesting  question  of  what  risks  a  person  may  un- 
dertake in  an  effort  to  save  human  life  without  being  guilty 
Attoavcte  of  such  Contributory  negligence  as  to  bar  his 
&•¥•  Life  righ^  q{  recovery  arises  again  in  Ridley  v.  Mo- 
bile  attd  0.  R.  Co.,  86  S.  W.  606,  where  the  Supreme  Court 
of  Tennessee  decides  that  one  is  justified  in  attempting  to 
save  human  life  when  it  is  imperilled  by  great  danger,  and 
in  a  sudden  emergency,  and  in  such  case  he  need  not  hesi- 
tate until  it  is  too  late  to  make  the  rescue,  but  it  is  sufficient 
if  he  act  with  such  care  as  a  reasonably  prudent  person 
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NEGLIGENCE  (Condnacd). 

would  use  in  such  an  emergency  and  under  similar  circum- 
stances. Compare  Penn  Company  v.  Langedoff,  48  Ohio 
St.  316,  13  L.  R.  A.  190. 


QUIETING  TITLE. 

In  Rhode  Island  the  statutory  law  declares  that  when  a 
testator  omits  to  provide  in  his  will  for  any  of  his  children 

iMtoiirtiiB  *^  ^*^'  ^^*  ^^^  *^""^  share  of  his  estate  as 
they  would  have  if  he  had  died  intestate,  unless 
it  appears  that  the  omission  was  intentional.  In  Jenks  v. 
Jenks,  60  Atl.  676,  it  is  held  by  the  Supreme  Court  of  this 
st^te  that  a  widow,  to  whom  her  husband  has  devised  all  of 
his  property  without  making  provision  for  the  diildren,  is 
entitled  to  maintain  a  bill  for  the  removal  of  the  cloud  from 
her  title  by  a  decree  declaring  tfie  omission  of  the  testator 
to  provide  for  the  children  to  have  been  intentional.  Com- 
pare Greene  v.  Greene,  60  Atl.  675. 


RAILROADS. 

Failure  of  a  railroad  company  to  give  warning  signals 

at  a  private  crossing  is  negligence  as  to  persons  using  such 
PriTflte  crossing:  Court  of  Appeals  of  Kentudcy  in 
^'•••'^      Wilson's  AdmWs  v.  Chesapeake  and  O.  Ry.  Co., 

86  S.  W.  690. 

The  Supreme  Court  of  Arkansas  decides  in  Ozark  and  C 
Cent.  Ry.  Co.  v.  Moron  Bolt  and  Nut  Mfg.  Co.,  86  S.  W. 
CMstracttaa:   848,  that  (MIC  who  fumishes  material  which  is 

^**^  used  in  the  construction  of  a  railroad  has  a  lien 
on  the  road  for  the  price  thereof,  r^^rdless  of  whether  the 
material  was  sold  to  the  railroad  or  to  its  contractor. 


REAL  ESTATE. 

In  Neppach  v.  Oregon  and  C.  R.  Co.,  80  Pac  482,  the 

Supreme  Court  of  Oregon  decides  that  while  the  value  of 

real  estate  cannot  be  shown  by  proving  the  value 

^  ^*"**  of  the  several  constituent  elements  of  value  and 
then  adding  those  together,  yet  a  witness  who  has  given  his 
opinion  as  to  the  market  value  of  the  land  may  state  the 
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REAL  ESTATE  (Cootinatd). 

feicts  Upon  which  his  opinion  is  txised,  ahhougfa  they  involve 
the  character  and  value  of  a  constituent  dement  of  the 
realty,  such  as  timber.    See  Page  v.  WeUs^  37  Mich.  415. 


SALES. 

The  Supreme  Court  of  Washington  holds  in  Washmgtan 
Liquor  Co.  v.  5'Aaii;,  80  Pac  536,  that  where  liquor  was  sdd 
jipij  unconditionally  to  the  keeper  of  a  house  of  ill 
''"'""  fame,  mere  knowledge  on  the  part  of  the  seller 
that  the  liquor  was  thereafter  to  be  illegally  sold  by  the 
buyer  or  applied  to  some  ill^;al  or  immoral  use»  was  no 
defence  to  an  action  to  recover  the  price,  where  it  was  no 
part  of  the  contract  of  sale  that  the  property  should  be  so 
sold  or  used,  and  the  seller  did  not  aid  or  participate  in  the 
ill^fal  objects  otherwise  than  by  the  mere  act  of  making 
the  sale.  See  Standard  Furniture  Co.  v.  Van  Alstine,  22 
Wash.  670. 


STATUTES. 

Where  the  enacting  clause  of  a  statute  is  general  in  its 
language  and  objects,  and  a  proviso  is  aftenvards  intro- 
riMrtimtiiB  ^*"^*^»  *^  proviso  is  considered  strictly  and 
takes  no  case  out  of  the  enacting  clause  which 
does  not  fall  fairly  within  its  terms:  Stq>reme  Court  of 
Arkansas  in  Towson  v.  Denson,  96  S.  W.  661. 

The  Court  of  Appeals  of  Maryland  decides  in  Com- 
missioners af  Allegheny  County  v.  fVarfield,  60  Atl.  599, 
Agr»T«i»y  that  where  the  Governor  through  inadvertence 
••''^■**  signed  a  bill,  and,  on  discovering  his  mistake* 
immediately,  and  before  the  bill  had  left  the  Executive 
Chamber,  in  which  bills  were  being  signed,  erased  his  name, 
the  bill  did  not  thereby  become  a  biw,  there  having  been  no 
approval  by  the  Governor  as  required  by  the  state  constitu- 
tion. 
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TRUST  DEEDS 

In  Adams  v.  Carpenter,  86  S.  W.  445,  the  Scq^reme  Court 
of  Missouri,  Division  No.  2,  decides  that  where  a  trust  deed 
PiriiniMit    provided  that  on  default  the  property  was  to  be 

voniicy  jQJj  |jy  ^^  trustee,  or,  if  he  should  refuse  to  act, 
by  the  sheriff,  the  fact  that  the  sale  was  by  th^  sheriff,  with- 
out the  knowledge  of  the  trustee,  who  had  never  been  re- 
quested to  act,  did  not  vitiate  the  title  of  one  who  took  in 
good  faith  from  the  purchaser  at  the  trustee's  sale.  Com- 
pare Curtis  V.  Moore,  162  Mo.  442. 


WILLS. 

The  Appellate  Court  of  Indiana,  Division  No.  2,  decides 
in  Beatty  v.  Irwin,  73  N.  E.  926,  that  where  a  testator  de- 
vises to  his  widow  certain  described  realty 
''  now  owned  by  me,  and  of  which  I  may  die 
seized  in  fee  simple,"  etc,  and  declares  in  a  sub- 
sequent phrase  that  such  real  estate  is  devised  to  his  wife 
only  so  long  as  she  remains  unmarried,  she  takes  the  fee 
simple,  the  qualifying  terms  amounting  to  a  condition 
against  remarriage.    Compare  Coon  v.  Bean,  69  Ind.  474. 

In  re  Seaman's  Estate,  80  Pac.  700,  it  appeared  that  an 
alleged  will  was  written  on  a  printed  form  consisting  of 
four  pages  folded  in  the  middle,  as  ordinary 
""'8!ri*  **  '^PJ  cap.  The  dispositive  parts  of  the  will  were 
written  on  the  blank  portion  of  the  first  page 
and  on  about  one-fourth  of  the  blank  portion  of  the  second 
page.  The  printed  form  was  prepared  to  be  twice  folded 
f rcMn  the  top  to  the  bottom,  and  across  the  face  of  the  paper 
as  so  folded  and  at  the  top  thereof  was  testator's  signature. 
Under  these  circumstances  the  Supreme  Court  of  Cdifomia 
decides  that  the  will  was  invalid,  as  not  fulfilling  the  require- 
ments that  every  will  other  than  a  nuncupative  or  olographic 
will  should  be  subscribed  at  the  end  thereof  by  the  testator. 
Compare  Soward  v.  S award,  i.  Duv.  126. 
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CURRENT  LEGAL  PERIODICALS  AND  BCX)K 
REVIEWS. 


The  Law  of  Contracts.    By  Theophilus  Parsons,  LL.D. 

Ninth  Edition,  edited  by  John  M.  Gould.    Three  volumes, 

PP-  ^375-    Boston :  Little,  Brown  &  Co.    1904. 

With  this  publication  the  ninth  edition  of  the  standard  trea- 
tise of  Theo^ilus  Parsons  on  "  The  Law  of  Contracts"  is  at- 
tained. The  necessity  for  a  new  edition  of  this  well-known 
work  has  been  doubted,  and  the  treatise  itself  has  been  severely 
and  adversely  criticised  on  the  grounds  of  the  conglomeration 
of  topics  which  it  discusses  and  its  alleged  unscientific  eiqiosi- 
tion  of  them,  viewed  in  the  light  of  modem  methods  of  l^gal 
education. 

Into  a  discussion  of  the  merits  of  this  question  it  is  not 
purposed  to  enter.    It  is  believed,  however,  that  Mr.  Parsons's 
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work  has  not  yet  outlived  its  usefulness,  and  that  to  the  student 
seeking  knowledge  on  any  of  the  subjects  of  which  it  treats, 
or  to  the  practising  lawyer  reviewing  legal  prindi^es  or  ''  look- 
ing'* up  a  case,  the  book  is  destined  to  be  of  service  for  a  long 
time  to  come,  although  the  propriety  of  the  interpolation  of 
chapters  treating  of  ''  Trade-marks  and  Patents"  and  of  "  Con- 
stitutional Law"  in  a  treatise  purporting  to  doA  with  the  Law 
of  Contracts  may  well  be  questioned.  But  overlooking  the 
encydopsedic  scope  of  this  ninth  edition,  it  is  to  be  welcomed, 
if  only  for  the  reasons  above  indicated. 

The  treatise  is  indeed  most  comprehensive  in  character,  in- 
cluding clusters  on  agents,  factors  and  brokers,  trustees^  guar- 
dians, partnership,  new  parties  by  assignment,  gifts,  endorse- 
ment, infants,  married  women,  persons  of  insufficient  mind  to 
contract,  consideration  and  assent,  hiring  of  real  property,  pur- 
chase and  sale  of  personal  property,  stoppage  in  transitu, 
surety,  marriage,  bailment,  law  of  telegraphic  communications, 
patents,  copyright,  trade-marks,  the  Uw  of  shipping,  of  ma- 
rine, fire,  and  life  insurances,  construction  and  interpretation 
of  contracts,  estoppels,  statute  of  frauds,  statute  of  limita- 
tions, interest  and  usury,  damages,  liens,  specific  perform- 
ance, bankruptcy  and  insolvency,  and  the  Constitution  of  the 
United  States,  in  addition  to  other  topics  which  are  ordinarily 
discussed  in  treatises  on  contract  law. 

The  notes  are  not  the  least  valuable  feature  of  the  work,  in- 
cluding, as  they  do,  the  labors  of  such  eminent  legal  writers  as 
Edmund  H.  Bennett,  Dean  Langdell,  Professor  Williston,  Ed- 
ward L.  Pierce,  etc.  The  notes  of  the  two  preceding  editors, 
Mr.  Kellen  and  Professor  Williston,  have  been  preserved 
almost  in  their  entirety.  The  commentations  of  Mr.  Gould 
are  of  no  inconsiderable  importance,  being  often  quite  exten- 
sive, and  discussing  from  the  standpoint  of  the  latest  decisions 
sudi  timely  topics  as  public  policy  and  illegal  contracts,  free- 
dom of  contract,  privity  and  entirety  of  contract,  etc.  One 
fault  to  be  found  with  the  work  is  that  the  text  is  so  over- 
burdened with  notes  as  to  make  the  reading  difficult  at  times, 
disturbing  the  continuity  of  thought,  and  leading  the  mind 
oflF  on  excursions  to  consider  all  the  ramifications  suggested 
by  the  text. 

Nevertheless,  the  present  edition  is  a  distinct  improvement 
upon  its  predecessors.  As  the  editor  tells  us  in  his  preface, 
"  about  six  thousand  authorities  are  added,  including,  besides 
the  decisions  cited,  which  are  usually  the  very  latest,  numerous 
references  to  mongraphic  articles  and  notes,  some  of  which  are 
of  die  highest  value.  The  author's  text  has  in  some  cases 
been  shortened  where  it  appeared  somewhat  antiquated  or  too 
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discursive  as  to  points  settled  by  more  recent  decisions,  and 
many  of  the  extended  statements  of  facts  in,  or  qtiotations 
from,  a  single  case  in  the  notes  have  been  so  redv^ed  as  to 
show  only  the  points  decided/' 

In  conclusion,  it  may  be  said  that  the  three  volumes  make 
an  extremely  useful  and  valuable  addition  to  any  library,  con- 
taining, as  they  do,  so  dear,  succinct,  and  authoritative  a 
treatment  of  most  of  the  subjects  of  importance  in  contract 
law.  F.H.S. 


A  Practical  Treatise  on  the  Law  op  Receivers,  as  Ap- 
pucABLE  TO  Individuals,  Partnerships,  and  Corpora- 
tions, with  Extended  CoNsmsRATioN  op  Receivers  op 
Railways  and  in  Proceedings  in  Bankruptcy.   By  Wil- 
liam A.  Alderson,  of  the  Los  Angeles  Bar.    Pp.  lxxi+9S^ 
New  York:  Baker,  Voorfais  ft  Co.    1905. 
The  title  of  this  volume  accurately  portrays  the  scope  of  the 
work.    It  covers  a  department  of  the  law  tfie  importance  of 
which  is  increasing  under  the  influence  of  modem  industrial 
conditions.    This  work  is  written  1^  the  editor  of  the  last  edi- 
tion of  "  Beadi  on  Receivers"  (1897).    All  the  cases  decided 
prior  to  the  present  year  are  considered  in  Mr.  Alderaon's 
volume.    He  has  adopted  the  form  of  treatise  usually  in  vogue 
to-day.    The  subject-matter  is  considered  under  the  heads  of 
twenty-six  chapters  and  six  hundred  and  seventy-eight  num- 
bered sections.    Each  section  has  a  black-letter  title,  whidi  is 
reproduced  in  the  Table  of  Contents.    The  citations  of  the 
cases  referred  to  in  the  text  are  given  in  the  foot-notes.    It  b 
to  be  regretted  that  the  dates  of  the  cases  do  not  accompany 
the  citations.    The  volume  is  made  complete  by  the  customary 
Table  of  Cases  and  Index.    The  treatise  is  exhaustive  and 
should  prove  of  value  to  the  practitioner.  A.  S.  F. 


Outlines  op  Civil  Government.    S.  W.  Furst,  Williams- 
port,  P^,  Author  and  Publisher.    1904. 
In  a  series  of  outlines  covering  less  dian  twenty  pages  Mr. 

Furst  has  prqnred  in  logical  order,  from  township  to  nation, 

a  complete  analysis  of  tbe  republican  form  of  government 
Beginning  with  local  forms,  the  political  devek)pment  of  our 

goyemment  from  the  township,  through  borough,  dty,  county, 

and  state,  to  the  nation  is  presented  as  one  connected  system. 

The  book  is  useful  for  general  reference.    Every  other  page 

b  left  blank  for  notes,  etc 
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The  teacher  and  student  of  Civil  Goveniment  will  find  these 
outlines  an  excellent  supplement  to  the  text-book,  and  if 
properly  used  should  do  much  towards  making  this  branch  of 
the  public  school  course  more  practical  and  interesting  Aan  it 
has  been.  R.  E. 


Legislation  Against  Speculation  and  Gambung  in  the 
Forms  op  Trade.  By  T.  Henry  Dewey,  of  the  New  Yoik 
Bar.  Pp.71.  New  YorH:  Baker,  Voorhisft  Co.  1905. 
To  the  uninitiated  the  distinction  between  legitimate  specula- 
tion in  values,  where  although  actual  commodities  are  within 
the  contemplation  of  the  parties,  yet  in  ninety  per  cent,  of  the 
transactions  they  do  not  change  hands,  or  are,  perhaps,  not 
owned  by  either  party,  and  mere  gambling  upon  the  rise  or 
fall  of  prices,  betting  upon  differences,  or  "  bucket-shopping," 
where  the  psurties  never  intended  that  the  commodities  diould 
change  hands,  often  seems  extremdy  difficult  of  comprehen- 
sion, and,  indeed,  rather  finely  drawn.  That  a  real  distinction 
does  exist,  however,  is  very  well  pointed  out  by  Mr.  Dewey  in 
the  preface  to  this  excellent  littie  book,  in  which  he  says: 
"  The  test  whether  any  given  state  of  facts  constitutes  specula- 
tion or  gambling  on  prices  is  not  whether  actual  delivery  was 
made  or  intended,  but  whether  the  rig^t  of  the  buyer  to  require, 
and  of  the  seller  to  make,  actual  delivery  existed.'* 

As  the  title  indicates,  the  book  is  a  compilation  of  statutes 
dealing  with  the  restraint  of  speculation  and  gambling  in  the 
forms  of  trade,  and  is  divided  as  f olk>ws :  Chapter  I— Statutes 
against  speculation,  including  those  against  dealing  in  futures, 
against  dealing  in  stock  on  margins  for  future  delivery,  against 
speculation  and  bucket-diops,  against  short  sales,  against  op- 
tions, forestalling,  and  comers,  against  short  sales  of  bonds, 
stocks,  and  securities,  etc.  In  tiie  states  of  Arkansas,  Califor- 
nia, Georgia,  Illinois,  Kansas,  Louisiana,  Massachusetts,  Mis- 
sissippi, Missouri,  New  York,  North  Carolina,  Ohio,  South 
Carolina,  Tennessee,  and  Tejcas,  in  Indian  Territory,  and  in 
Canada  legislation  against  one  or  more  of  these  lands  of  specu- 
lation has  been  enacted.  Chapter  II — ^Statutes  against  gam- 
bling in  the  forms  of  trade,  including  bucket-shops  and  bucket- 
shopping.  Ten  states,  among  them  New  York,  have  enacted 
legislation  of  this  character.  Chapter  III — Statutes  permitting 
speculation  and  gambling  in  tfie  forms  of  trade,  including, 
among  others,  the  English,  New  York,  and  Wisconsin  statutes 
authorizing  short  sales,  the  Louisiana,  California,  Montana, 
North  and  South  Dakota  statutes  permitting  short  sales,  and 
the  West  Virginia  statute  licensing  bucket-shops. 
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This  resumi  will  serve  to  give  an  idea  of  the  contents  of 
the  work.  Wherever  the  statutes  of  any  of  the  states  have 
been  judicially  interpreted,  the  cases  are  given  and  the  gen- 
eral effect  of  their  decisions  explained.  Upon  the  whole,  in 
view  of  the  recent  agitation  against  certain  forms  of  specula- 
tion and  gambling,  we  think  that  the  book  is  especially  timely, 
and  gives  one  a  dear  idea  of  what  the  statutory  law  of  hb  own 
state  is  on  the  subject  F.  H.  S. 


NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  PERI- 
ODICALS. 
Albany  Law  Joubhal. 

SMt  Ummtiity  inpesHgoHon  mio  the  Pr$ti9U  CondUion  of  Legal 
EdmcatiotL  Thg  Virm$  of  Prommemi  Lawyers  on  the  Smbject  of  Legoi 
EducatiofL  President  Edmnnd  J.  James,  of  the  Universi^  of  Illiiiois, 
sent  oat  these  questions  to  the  members  of  the  bar  in  the  state  of 
Illinois.  He  received  nearly  a  thousand  answers,  and  in  this  paper  we 
are  giTea  a  synopsis  of  the  answers  he  receiTed.  Study  of  law  in  the 
office  of  a  lawyer  is  found  to  be  "a  thinsr  of  the  put"  Law-firms 
have  no  time  to  devote  to  the  students;  me  studems  themselves  jet 
no  knowledge  that  is  not  the  property  of  any  bright  office  boy.  Out 
of  the  thonsand,  however,  seven  were  in  favor  of  such  study.  The 
rest  insisted  upon  study  in  the  best  law-school  to  be  found.  It  was 
agreed  that  all  the  time,  if  possible,  should  be  given  to  study  in  the 
school  while  there,  most  of  the  courses  being  so  planned  that  to  thor- 
oughly comprehend  them  a  man  needs  all  his  time  The  case  law 
nrstem  is  shown  to  be  growing  rapidly  in  favor;  and  this  not  among 
the  profession  of  the  teachers  of  the  law,  but  among  the  practising 
lawyers  from  whom  these  answers  come.  The  value  of  a  connection 
with  a  university  is  emphasized,  and  also  the  need  of  a  college  educa- 
tion before  entering  upon  the  work  of  the  law-school  proper.  Night 
law-schools  are  not  looked  upon  with  much  favor,  but  there  were  some 
replies  which  were  favorable  to  them.  These  replies  are  to  be  used 
by  the  State  University  as  a  guide  to  their  future  course  in  the  conduct 
of  the  law-schooL 


Gbeen  BA&*-June. 

The  Lawyer  in  Public  Affairs.  Hon.  Alton  B.  Parker.  Mr.  Parker 
is  himself  an  eminent  instance  of  the  lawyer  in  i>ublic  affairs,  and  no 
one  could  be  better  qualified  to  speak  on  the  topic  here  chosen.  The 
tendency  of  the  lawyer  to  take  part  in  the  affairs  of  his  dty,  state,  or 
country  is  noted  as  one  which  showed  itself  prominently  in  the  earliest 
years  of  the  Republic  In  the  days  of  the  Revolution  the  voice  of 
the  lawyer  guided  the  debates,  led  the  councils,  and  formulated  the 
philosophies  of  those  earnest  times.  In  the  making  of  the  Constitution 
they  were  the  prominent  factors,  and  in  the  interpretation  of  that  in- 
strument they  necessarily  have  had  the  most  important  share.  A  most 
interesting  part  of  Mr.  Parker's  article  is  devoted  to  the  discussicm 
of  the  relation  of  judges  to  party  division.  He  claims  that  in  favor 
of  their  country's  interest  the  "partisan  was  at  once  and  from  the 
very  necessity  of  the  situation  merged  in  the  patriot  and  the  jurist** 
"  The  example  thus  early  set  has  been  followed.  Every  chief-justice 
has  come  to  that  high  distinction  after  passing  through  the  lanes. 
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alleys,  streets,  or  hkliwayB  of  a  pftrty."  "  And  in  no  imtanre  hu  this 
system  brouglit  to  ttie  baKh  a  nan  who  ooold  be  called  or  thooglit  of 
as  a  political  chief -josttce."  This  is  high  praise  for  oar  Federal  jadga^ 
and  at  a  time  when  confidence  in  their  wisdom  is  not  too  lugh.  It  is  not 
their  wisdom  Mr.  Parker  praises,  however,  for  he  regrets  tiiat  the  selec- 
tion of  the  judges  has  not  always  been  wise,  yet  he  claims  that  this 
fact  has  not  qualified  the  soooess  of  the  principle  nnder  discnssioa. 
The  same  praise  is  ^ven  to  the  State  courts;  partisanship  is  foond 
not  to  have  entered  into  the  decisions  of  any  case  known  to  Jodge 
Parker,  and  from  this  fact  he  draws  cncooragemcnt  and  hope.  Tlie 
same  lesson  is  drawn  from  the  conduct  of  our  ambassadors  and  con-  • 
sols,  who^  partisans  though  they  were  at  the  time  of  appointment,  have 
become  representatives,  not  of  a  pirty,  but  of  the  whole  country.  The 
lawyer  in  executive  office  has  ben  a  doonnatiqg  influence,  eighteen  of 
the  twenty-four  Presidents  succeeding  Washmgton  having  devoted 
themselves  exdnsively  to  the  study  or  practice  of  the  law.  ^The 
door  of  opportunity^'  has  been  open  to  every  lawyer,  and  his  training 
to  be  ready  for  that  opportunity  has  devdoped  bun  into  a  man  ready 
for  the  cah  of  his  country  at  any  moment,  but  it  has  also  pieseifed 
him  from  becoming  either  "the  boss  or  ^  demagogue ;"  he  stands 
"  for  stability,  for  certainty,  and  for  assured  protectioii  to  lile^  liberty, 
and  proper^."  The  great  privileges  and  opportunities  have  brought 
with  thcsn  their  corre^onding  obligations,  and  these  are  thus  set  mnk 
by  the  man  who  shows  by  ms  own  conduct  his  hig^  sense  of  public 
duty: 
''  If  at  «nr  time  it  shall  become  apparent  that  the  sanctity  of  die 


balk»t  is  either  threatened  or  assailed;    if  die  admtnistratkm  of  the 
law,  whether  dvil  or  criminal,  becomea  either  lax  or  careless;   if 


evils  in  any  industrial  movement  manifest  sudi  power  that  they 
threaten  monopoly  or  ^nt  papular  rights  in  peril ;  if  the  executive;  the 
legislative,  or  the  judtdal  branches  of  our  qrstem  shall,  either  bf^  de- 
sign or  accident,  tend  to  trench  unduly  or  dangeroudy  upon  die  rights 
of  any  of  the  others  the  one  man  who  should  resent  and  resist  the 
dangers  thus  threatened  is  die  American  lawyer." 

Legal  Rights  m  the  Remams  of  the  Dead.  Frank  W.  GrmndL  The 
right  of  a  testator  to  direct  the  disposition  of  his  body  after  death  has 
been  generalljr  recognized  in  this  country  and  in  England,  although 
one  uglish  judge  has  expressed  a  doubt  as  to  the  propriety  of  ue 
disposal  of  a  body  by  will,  since  there  can  be  no  pioperty  in  a  dead 
body.  The  rights  of  the  different  members  of  die  family  of  a  decnsed 
person  have,  however,  been  quite  frequendy  before  the  courts  lor 
dedsion.  Mr.  Grinnell  finds  that  the  husband  has  a  right  to  control 
the  disposition  of  the  wife's  body  and  the  wife  that  of  die  husband; 
if  the  husband  and  wife  are  dead,  the  livina  diildren  have  die 
right;  next,  probably,  come  the  living  grandduldren ;  there  b( 
children  or  grandchildren,  the  father,  then  the  mother,  would 
to  the  right;  after  them  the  living  brothers  and  sisters,  and  so  on 
through  the  various  degrees  of  Idn.  Cremation  as  a  denial  of  the 
right  of  Christian  burial  is  ^scussed,  the  matter  having  been  bi  ought 
up  in  England,  where  it  has  now  been  regulated  by  statute.  The 
artide  condudes  with  instructions  as  to  the  form  in  whidi  directions 
should  be  given  by  one  desiring  to  control  the  disposition  of  the  body 
after  death. 
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THE  EXCLUSIVENESS  OF  THE  POWER  OF 
CONGRESS  OVER  INTERSTATE  AND  FOR- 
EIGN   COMMERCE 

The  commerce  clause  of  the  Federal  Constitution  has  been 
a  constant  source  of  disagreement  among  the  justices  of  the 
Supreme  Court  of  the  United  States.  Decisions  have  not 
always  been  harmonious.  And  in  nearly  every  case  at  least 
one,  and  in  many  cases  several,  dissenting  opinions  have 
been  filed. 

The  principal  question  in  dispute  has  been  whether  the 
grant  of  commercial  power  to  Congress  is  exclusive  of  all 
direct  power  over  interstate  and  foreign  commerce  upon  the 
part  of  the  states,  or  whether  the  states  have  concurrent 
power  thereover  with  Congress. 

Power  over  interstate  commerce  is  granted  by  the  same 
words  as  power  over  foreign  commerce.  No  logical  distinc- 
tion can  be  made  between  them.  Yet,  although  it  is  gen- 
erally admitted  that  the  power  of  Congress  over  foreign 
commerce  is  exclusive,  three  different  theories  have  been 
advanced  in  the  opinions  of  the  court  as  to  the  power  of 
Congress  over  interstate  commerce. 

First :  That  Congress  has  exclusive  power  over  all  inter- 
state commerce. 
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Second:  That  Congress  and  the  states  have  general  con- 
current power  over  all  interstate  commerce. 

Third :  That  Congress  has  exclusive  power  over  national, 
and  Congress  and  the  states  concurrent  power  over  local 
matters  of  interstate  commerce. 

Yet  because  the  second  theory  was  soon  generally  aban- 
doned, and  the  first  and  third  lead  to  the  same  results  in 
most  cases,  they  do  not  seem  to  have  been  clearly  recog- 
nized as  distinct  theories,  nor  is  the  inconsistcnqr  of  die 
reasoning  which  supports  tliem  ^4>preciated.  Just  as  tiie 
Federalist  and  strict  constructionalist  interpretations  of  tfie 
Constitution  seldom  take  distinct  shape  in  the  opinions,  yet 
are  clearly  recognizable  in  them,  so  these  theories,  which, 
indeed,  resulted  from  these  conflicting  interpretations,  are 
traceable  perhaps  more  frequently  as  fundamental  reason- 
ing than  as  formulated  theories. 

This  failure  to  fully  recognize  them  as  distinct  theories 
has  caused  no  little  confusion  of  reasoning,  beclouding  the 
whole  subject,  and  has  resulted  in  considerable  inconsis- 
tency of  decision  in  those  cases  where  the  theories  do  lead 
to  different  results. 

This  article  is  an.  endeavor  to  clarify  the  subject  by  a 
consideration  of  the  three  theories  and  the  reasoning  sup- 
porting them,  and,  as  a  result,  to  show  that  only  the  exclu- 
sive theory  is  sound  Then  by  tracing  the  theories  chrono- 
logically through  the  opinions  of  the  court,  by  quotations 
therefrom,  it  is  sought  to  let  the  reader  judge  for  himsdf 
whether  the  court  has  not  substantially  acted  upon  that 
theory  and  is  free  to  discard  the  other  two,  and  that  such 
action  by  the  court  would  simplify  the  subject  immensdy. 

The  first  theory  advanced  was  that  the  grant  of  commer- 
cial power  to  Congress  is  exclusive  of  all  direct  power  over 
interstate  and  foreign  conmierce  on  the  part  of  the  states. 
It  is  a  corollary  or  part  of  this  theory  that  the  states  may 
exercise  their  reserved  powers  in  domestic  affairs,  such  as 
the  r^[ulation  of  roads,  bridges,  wharves,  ferries,  inspec- 
tion, quarantine,  etc,  even  though  they  may  thereby  indi^ 
rectly  affect  interstate  and  foreign  commerce,  provided  Con- 
gress has  not  legislated  on  the  same  subject 
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The  theory  disttngtiishes  sharply  between  the  sources  of 
power,  and  between  direct  and  indirect  regulation.  Power 
over  foreign  and  interstate  commerce  is  given  to  Congress. 
The  states  cannot  directly  regulate  such  commerce,  because 
they  would  be  exercising  the  very  power  given  to  Congress. 
Power  over  domestic  affairs  is  reserved  to  the  states  and 
cannot  be  exercised  by  Congress  (except  for  a  national  pur- 
pose under  a  power  given  to  Congress).  Yet  when  the 
states  exercise  their  reserved  powers  they  indirectly  affect 
or  regulate  foreign  and  interstate  commerce.  In  thus  exer- 
cising their  reserved  powers  they  may  at  times  use  measures 
of  a  similar  character  to  measures  which  Congress  may 
adopt,  but  these  measures  do  not  flow  from  the  same  power. 
*'  All  experience  shows  that  the  sam^  measures,  or  measures 
scarcely  distinguishable  from  each  other,  may  flow  from 
distinct  powers;  but  this  does  not  prove  that  the  powers 
themselves  are  identical.  Although  the  means  used  in  their 
execution  may  sometimes  approach  each  other  so  nearly  as 
to  be  confounded,  there  are  other  situations  in  which  they 
are  suflkiently  distinct  as  to  establish  their  identity.'*  ((7ifr* 
tons  v.  Ogdcn,  infra.)  Direct  regulation  of  commerce  is 
based  on  the  power  to  regulate  it ;  it  is  the  exercise  of  that 
power.  Indirect  or  incidental  regulation  is  the  exercise  of 
another  power  from  a  distinct  source  which  operates  in 
given  cases  indirectly  upon  subjects  of  interstate  or  foreign 
commerce.  It  results  from  the  exercise  by  a  state  of  a  re- 
served power.  It  can  affect  subjects  of  interstate  and  for- 
eign commerce  only,  and  not  the  power  of  Congress  over 
them,  because  the  power  of  Congress  is  supreme.  This  dis- 
tinction is  important.  It  follows  that  when  Congress 
actually  exercises  its  power  over  the  same  subjects  the 
indirect  or  incidental  regulation  by  a  state  resulting  from 
the  exercise  of  a  reserved  state  power  must  yield,  because 
the  powers  of  the  states  cannot  override  or  control  the  ex- 
ercise by  Congress  of  its  powers. 

We  may  call  this  for  convenience  the  Exclusive  Theory, 
looked  at  from  the  standpoint  of  Congress,  or  the  Reserved 
Powers  Tlieory,  looked  at  from  the  standpoint  of  the  states. 
This  theory  was  so  forcibly  set  out,  it  might  almost  be  said 
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dcmonsuatcd,  by  Chief-Justice  Marshall  in  Gibbons  v.  Og- 
dcH  ^  (1824),  the  first  case  involving  the  commerce  dause, 
that  it  was  subsequently  assumed  by  justices  of  the  court, 
among  them  Mr.  Justice  Story,  that  this  point  had  been  defi- 
nitely decided  and  settled. 

Other  justices,  however,  pointed  out  that  the  actual  de- 
cision of  the  case  was  placed  upon  other  grounds;  and  thus 
freeing  themselves  from  binding  precedent,  proceeded  to 
adopt  a  theory  based  on  sUtes'  rights,  whidi  had  been  pre- 
viously advanced  in  the  License  Cases  (1847),  ^^^  ^ 
sutes  have  concurrent  sovereignty  equally  with  Congress 
over  an  subjects  of  interstate  coimncroc.  Thqr  assoted 
that  the  states  could  exercise  full  rights  of  sovereign^  over 
any  and  all  subjects  of  intersUte  commerce  until  Coognsa 
should  exercise  its  sovereignty  over  the  same  subject  in 
actual  conflict  therewith,  when  the  state  sovereignty  most 
yickL 

Indeed,  it  was  aigued  that  the  concurrent  sovereignty  of 
the  states  over  commerce  was  in  all  respects  equal  to  that 
of  Congress,  and  need  not  yield  to  the  latter.  Thus  eariy 
were  sown  the  seeds  of  the  doctrine  of  nuIUfication.  The 
argument  was  not,  however,  adopted  by  the  court 

The  theory  adopted  we  shaU  caU  the  General  Concurrent 
Powers  Theory. 

This  theoiy  was  soon  found  untenable.  It  is  in  direct 
opposition  to  one  of  the  chief  purposes  of  the  oommeice 
clause,  wbidi  was  to  secure  conunerce  from  the  burdens 
and  restrictions  of  local  control  Accordingly,,  it  was  soon 
abandoned.  Nevertheless,  it  was  more  consistent  with  the 
commerce  clause  than  the  theory  to  which  it  gave  birth  and 
which  followed  it.  It  disappeared  from  the  opinions  entirely 
until  i876,«  when  three  cases  were  dedded  upon  it  In 
suteequent  cases  (i886^i893)*  these  decisions  were  shown 
to  have  been  ill<onsidered  on  this  point  and  were  overruled 


■9  WhcatOQ  I. 
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Thereupon  the  theory  again  disappeared  until  1898,  when 
it  reappeared  as  the  basis  of  a  decision  ^  which  seems  clearly 
out  of  harmony  with  the  main  trend  of  decision. 

By  an  attempted  compromise  of  the  exclusive-reserved 
powers  theory  and  this  general  concurrent  powers  theory 
there  was  evolved  a  hybrid  theory  which  we  shall  call  the 
Local  Concurrent  Powers  Theory. 

This  theory  included  a  part  of  the  exclusive-reserved 
powers  theory,  by  admitting  that  in  matters  of  interstate 
commerce  permitting  or  requiring  but  one  uniform  or  na- 
tional plan  or  system  of  regulation  the  jurisdiction  of  Con- 
gress is  exclusive,  and  direct  regulation  by  the  states  is  void. 
But  it  maintained  that  in  matters  of  local  concern,  admit- 
ting of  more  than  one  plan  of  regulation,  the  states  have 
direct  concurrent  powers  over  interstate  commerce  with 
Congress,  which  they  can  exercise  until  Congress  acts  on 
the  same  subject,  when  the  state  laws  yield,  so  far  as  in- 
consistent widi  the  laws  of  Congress. 

It  was  first  advocated  by  Mr.  Justice  Curtis  in  Cooley  v. 
Board  of  Wardens  of  Philadelphia  ( 1851  ).* 

It  will  be  seen  that  this  theory  and  the  exclusive-reserved 
powers  theory  agree  in  j>lacing  some  subjects  within  the 
exclusive  power  of  Congress  and  beyond  die  power  of  the 
states.  Also,  that  the  exclusive-reserved  powers  theory 
sustains  many  local  regulations  of  the  states,  such  as  rega- 
lations  of  roads,  bridges,  wharves,  etc.,  on  the  ground  that 
they  are  not  direct  regulations  of  interstate  commerce,  but 
are  the  exercise  by  the^tates  of  their  reserved  powers,  only 
indirectly  affecting  interstate  and  foreign  commerce;  while 
the  local-concurrent  powers  theory  sustains  the  same  regu- 
lations, but  upon  different  reasoning;  that  is,  on  the  ground 
that  they  are  the  proper  exercise  by  the  states  of  their  direct 
concurrent  jurisdiction  over  interstate  commerce  in  local 
affairs.  Consequently,  in  most  cases,  the  two  theories  have 
led  to  the  same  result,  however  inconsistent  the  reasoning 
of  the  justices  concurring  in  the  results. 


•  Lake  Shore  and  Mich,  So.  R,  R.  v.  Ohio,  173  U.  S.  ^5. 
'  12  How.  2991 
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There  is  a  dass  of  cases,  howe\xr,  where  the  two  tfieoriei 
have  come  in  direct  conflict  This  dass  consists  of  subjects^ 
such  as  h'cense  reqitirements  for  sale  of  interstate  goods^ 
taxation  of  interstate  commerce,  and  rq^ulatioQ  of  rates  and 
diarges  for  interstate  transportation. 

These  and  similar  cases  obviously  permit  of  local  rtgdMr 
tion,  and  for  the  most  part  do  not  permit  of  unifonn  na- 
tional  regulation.  On  the  local  concurrent  theofy  tfaqr  are 
within  the  concurrent  power  of  die  states,  and  direct  ttgn* 
lation  of  them  by  the  states  b  constitutionaL  On  die  cxdv- 
sive-reserved  powers  theory  they  are  unconstitutional  be* 
cause  they  are  direct  regulations  of  interstate  aaumefcie. 
The  conflict  of  the  theories  is  here  a  direct  one.  It  hat 
resulted,  and  is  likdy  to  result,  in  inconnstent  decisjow. 

Yet  even  here  the  conflict  is  more  in  die  reasoning  of  die 
opinions  than  in  the  dedsions  of  tM^  court  This  is  due  to 
the  facts  that  the  three  lines  of  cases  mentioned  as  exam- 
ples, license  requirements,  taxation,  and  regulation  of  rales» 
compose  the  greater  body  of  cases  of  diis  dass,  and  diat 
the  court  has  uniformly,  except  in  one  early  case,  and  in 
the  three  overruled  cases  of  1876,  and  the  case  in  i8sA 
as  above,  held  direct  state  regulation  of  diese  to  be  uncon- 
stitutional. This  is  consistent  only  with  die  exdusive- 
reserved  powers  theory,  and  is  a  substantial  victory  for 
that  theory. 

Strange  to  say,  however,  this  does  not  seem  to  be  reoof* 
nized.  Opinions  based  on  the  local  concurrent  powers 
theory  conclude  with  decisions  against  die  constitutionality 
of  state  regulations  of  these  subjects  without  appredatiog 
the  inconsistency. 

This  will  be  more  fully  gone  into  bdow.  Suflioe  it  to 
say  here  that,  in  consequence  of  early  decisions  to  the  effect 
stated  which  have  been  followed  as  precedents,  the  actual 
decisions  are,  in  die  main,  harmonious,  although  the  great- 
est conflict  of  reasoning  prevails. 

The  unfortunate  thing  is  that  the  conflict  of  reasoning 
thus  still  remains.  The  court  in  a  dedsion  whidi  is  based 
fundamentally  on  one  theory  often  dtes  a  prior  dedsion 
which  it  approves  and  desires  to  follow,  and  quotes  the  Ian- 


POWER  OF   CONGRESS  OVER   COMMERCE.  535 

guage  of  the  court  in  that  case,  although  the  opinion  was 
based  upon  tlie  other  theory,  llie  two  theories  are  not 
infrequently  confused  in  one  opinion.  It  is  not  surprising 
that  the  greatest  difference  of  view  has  existeil  among  the 
justices,  and  that  the  cases  contain  a  remarkable  number 
of  dissenting  opinions.  This  confuses  the  whole  subject, 
leaves  the  constitutional  principles  unsettled,  and  renders 
doubtful  the  outcome  of  any  case  not  controlled  by  prece- 
dent. 

Tlie  general  recognition  of  the  three  theories  as  distinct 
theories  would  clarify  the  subject  considerably.  It  would 
at  least  resolve  the  confusion  of  reasoning  into  a  clean-cut 
conflict  of  theory,  which  is  a  very  different  matter,  and 
would  thereby  open  the  way  to  an  express  decision  in  favor 
of  one  or  the  other  theory. 

Far  greater  clarification  would  result,  however,  should 
the  court  recognize  that  the  general  concurrent  theory  is 
untenable,  and  that  in  the  only  class  of  cases  where  the 
exclusive-reserved  powers  and  the  local  concurrent  powers 
theories  lead  to  different  results,  the  court  has,  with  com- 
paratively few  exceptions,  rendered  decisions  consistent  with 
the  exclusive  theory  only,  and  has  thereby  practically 
adopted  that  theory. 

Should  the  court  so  rule,  not  only  would  the  confusion 
of  reasoning  be  eliminated,  but,  also,  the  conflict  of  theory 
would  be  decided 

There  would  then  be  but  one  basic  question  in  each  case : 
namely,  does  the  power  exercised  by  a  state  in  a  given  case 
flow  from  the  power  to  regulate  interstate  commerce?  If 
it  does,  the  state  law  is  void.  If  it  does  not,  but  flows  from 
a  reserved  power,  and  only  incidentally  and  indirectly  af- 
fects commerce,  it  is  valid. 

On  the  other  hand,  if  the  court  has  not  overthrown  the 
local  concurrent  theory,  the  conflict  and  confusion  remain. 
There  are  then  two  basic  questions  in  each  case.  The  first 
is  the  same:  Does  the  power  exercised  flow  from  a  power 
to  regulate  interstate  commerce?  The  second  is  the  further 
question :  If  it  does,  is  it,  nevertheless,  such  a  regulation  as 
the  state  has  power  to  make,  or  is  it  a  matter  permitting 
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of  only  one  unifonn  or  national  plan  of  rq;iilatioiit  wliidi 
die  state  therefore  cannot  r^^ulate? 

This  second  question  reintroduces  the  whole  contest  he* 
tween  die  two  theories.  There  are  no  general  principles  in 
the  Constitution  or  in  the  decisions  of  the  court  by  which  to 
determine  what  subjects  fall  within  the  local  and  what 
widiin  die  national  dass.  Consequently  eadi  new  case 
raises  the  whole  question  and  reintroduces  die  conteA 

Proceeding  to  a  general  consideration  of  all  dvee  dwo- 
ries,  the  first  mquiry  of  interest  is  the  historical  reason  ior 
the  grant  to  Congress  of  the  power  to  regulate  in 
and  f ofeign  comnierce* 

Under  the  Articles  of  Confederation  the  various 
tjons  and  taxes  of  the  different  slates*  arising  fraoi  dieir 
various  policies*  jealousies,  and  needs  of  revenue  serious^ 
interfered  with  couuneice  between  them.  Also^  die  several 
states  found  themselves  too  weak  to  resist  individually  die 
burdensome  regulations  imposed  upon  their  fore^  com- 
meroe  by  other  nations^ 

This  disorganized  state  of  affairs  demanded  diat  freedoai 
from  the  burden  of  local  regulations  and  power  to  cope  widi 
foreign  nations  be  secured  by  the  grant  of  die  power  of 
commercial  regulation  to  Congresa^ 

On  this  point  Mr.  Justice  Johnson;  in  a  concurriqg  opin- 
ion in  Gibbons  v.  Ogdem  (Mpm)^  says: 

**  And  now,  finding  themselves  in  die  unlimited  poiteiaioii 
of  those  powers  over  their  own  commerce,  which  Ifaqr  ba' 
so  long  been  deprived  of,  .  .  .  that  selfish  prindple^  whid^ 
etc,  .  •  •  b^an  to  show  itsdf  in  iniquitous  laws  and  im- 
politic measures,  from  which  grew  up  a  conflict  of  commcr- 
dal  regulations,  destructive  to  die  harmony  of  die  slates^ 
and  fatal  to  their  commercial  interests  abroad.'* 

**  This  was  the  immediate  cause  that  led  to  die  fermiqg 
of  a  convention. 

"^  As  early  as  1778  the  subject  had  been  pressed  upon 
Congress  by  a  memorial  from  the  State  of  New  Jersey; 
and  in  1781  we  find  a  resolution  presented  to  that  body  by 
one  of  the  most  enlightened  men  of  his  day,*  affirming  that 

*Dr.  Witlienpooa. 
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Mt  is  indispensably  necessary  that  the  United  States,  in 
Congress  assembled,  should  be  vested  with  a  right  of  super- 
intending the  conuiiercial  regulations  of  every  state,  that 
none  may  take  place  that  shall  be  partial  or  contrary  to  the 
common  interests/  The  resolution  of  Virginia/  appoint- 
ing her  commissioners  to  meet  commissioners  from  other 
states,  expresses  their  purpose  to  be, '  to  take  into  considera- 
tion the  trade  of  the  United  States,  to  consider  how  far  an 
uniform  system  in  their  commercial  regulations  may  be 
necessary  to  their  common  interests  and  their  permanent 
harmony/  And  Mr.  Madison's  resolution  is  introduced  by 
a  preamble  entirely  explicit  on  this  point :  *  Whereas^  the 
relative  situation  of  the  United  States  has  been  found,  on 
trial,  to  require  uniformity  in  their  commercial  regulations 
as  the  only  effectual  policy  for  obtaining,  in  the  ports  of 
foreign  nations,  a  stipulation  of  privileges  reciprocal  to 
those  enjoyed  by  the  subjects  of  such  nations  in  the  ports 
of  the  United  States,  for  preventing  animosities,  which 
cannot  fail  to  arise  among  the  several  states,  from  the  in- 
terference of  partial  and  separate  regulations,*  etc,  *  there- 
fore, resolved,*  etc** 

In  the  case  of  Brown  v.  Maryland,^  Chief- Justice  Marshall 
says: 

''  The  oppressed  and  degraded  state  of  commerce  pre- 
vious to  the  adoption  of  the  Constitution  can  scarcely  be 
forgotten**  .... 

'*  It  may  be  doubted  whether  any  of  the  evils  proceeding 
from  the  feebleness  of  the  Federal  Government  contributed 
more  to  that  great  revolution  which  introduced  the  present 
system  than  the  deep  and  general  conviction  that  commerce 
ought  to  be  regulated  by  Congress.  It  is  not,  therefore, 
matter  of  surprise  that  the  grant  should  be  as  extensive  as 
the  mischief,  and  should  comprehend  all  foreign  commerce 
and  all  commerce  among  the  states.  To  construe  the  power 
so  as  to  impair  its  efficiency  would  tend  to  defeat  an  object 
in  the  attainment  of  which  the  American  public  took,  and 


*  January  21,  1786. 
'  12  Wheaton,  419 
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justly  took,  that  strong  interest  which  arose  from  a  fal 
conviction  of  its  necessity.'' 

We  start  then  widi  the  historical  fact  that  die  conunerce 
clause  of  the  Constitution  was  framed  and  intended  to  take 
the  burdensome  power  of  k>cal  regulation  from  tfie 
Consequently  both  the  general  concurrent  and  die  local  < 
current  powers  theories  are  opposed  to  the  prnpoae  off  the 
commerce  clause.  They  leave  to  the  states,  ia  whok  or  m 
part,  die  very  power  die  cfaiuse  was  designed  to  take  iram 
them.  The  very  thing  asserted  to  support  diem — that  is^ 
the  possibility  of  k>cal  control— is  historically  the  stromgest 
argument  against  diem  both. 

Followmg  naturally  from  the  puipoae  for  wludi  the 
clause  was  enacted  is  die  second  historic  fact  diet  dMiae 
who  framed  die  Constitutkm,  and  their  contemporaries,  at 
once  and  uni\-ersally  accepted  the  commerce  danse  to  i 
that  all  power  of  regulation  of  interstate  and  foreq 
merce  had  been  taken  from  the  states  and  vested  ejiclusiffly 
fal  Congress.  On  this  point  Mr.  Justice  Johnson,  in 
Cihbams  v.  Ogden^  snfn^  says: 

"The  history  of  die  times  will,  therefore,  sustain  die 
opinion  that  the  grant  of  power  over  commerce^  if  intended 
to  be  commensurate  with  the  evils  existing  and  die  purpose 
of  remedying  those  evils,  could  be  only  commensurate  wHh 
the  power  of  the  states  over  the  subject  And  this  opinion 
is  supported  by  a  very  remarkable  evidence  of  die  general 
undcrstandfng  of  the  whole  American  people  when  die  grant 
was  made.  There  was  not  a  state  in  die  Union  in  whidi 
there  did  not,  at  that  time,  exist  a  variety  of  commercial 
regulations,  concerning  which  it  is  too  much  to  suppose 
that  the  whole  ground  covered  by  those  regulatkxis  was  im- 
mediately assumed  by  actual  legislation,  under  the  authority 
of  the  Union.  But  where  was  the  existing  statute  on  this 
subject  that  a  sUte  attempted  to  execute?  or  by  what  state 
was  it  ever  thought  necessary  to  repeal  those  statutes?  By 
common  consent,  those  laws  dropped  lifdess  from  their 
statute-books  for  want  of  the  sustaining  power  that  had 
been  relinquished  to  Congress.** 

The  freedom  from  kxal  r^ulation  which  it  was  desired 
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to  secure  would  easily  liave  l3ecn  gained  had  the  Constitu- 
tion been  framed  and  intended  to  alxilish  the  state  govern- 
ments. But  as  this  was  neither  tlie  intention  nor  effect  of  the 
Constitution,  which  formed  a  nation  by  the  union  of  states 
that  preser\-ed  their  identities  and  much  of  their  individual 
sovereignty,  surrendering  a  part  only  thereof  to  the  Gen- 
eral Government,  it  is  advisable  to  consider  the  general 
working  plan  on  which  the  sovereignty  was  divided  be- 
tween the  state  and  Federal  Governments,  and  by  which 
provision  was  made  for  the  action  and  interaction  of  the 
two  sovereignties,  and  then  to  consider  how  this  plan  ap- 
plied to  the  division  of  sovereignty  over  commerce. 

Two,  and  only  two,  sovereignties  are  created  or  recog- 
nized by  the  Constitution,  that  of  the  Federal  Government 
and  that  of  the  state  governments.  WTiat  powers  are  not 
granted  to  the  first  are  reserved  to  the  second.  The  Federal 
Government  is  sovereign  in  the  exercise  of  its  granted  pow- 
ers, and  the  states  are  sovereign  in  the  exercise  of  their 
reserved  powers.  Neitlier  one  can  directly  encroach  or  over- 
lap upon  the  sovereignty  of  the  other.  But  the  two  sov- 
ereignties extend  over  the  same  people  and  are  closely  inter- 
wrought  As  a  necessary  result,  neither  one  can  exercise 
its  own  powers  without  indirectly  affecting  and  overlapping 
upon  the  persons  and  subjects  over  which  the  sovereignty 
of  the  other  extends.  This  must,  therefore,  necessarily  be 
permitted  where  there  is  no  direct  conflict  in  the  actual  ex- 
ercise of  powers.  If  it  were  not,  neither  could  exist. 
Where,  however,  Ix>th  undertake  to  actually  exercise  pow- 
ers, each  its  own,  which  result  in  conflict,  one  or  the  other 
must  yield.  It  is  accordingly  provided  in  the  Constitution 
that  in  such  cases  the  states  must  yield,  the  Constitution  and 
treaties  and  laws  made  thereunder  being  declared  the 
supreme  law  of  the  land. 

Sovereignty  over  commerce  is  divided  between  the  two 
governments.  To  Congress  is  given  sovereignty  over  com- 
merce with  foreign  nations  and  among  the  several  states 
and  with  the  Indian  tribes.  To  the  states  is  reserved  sov- 
ereignty, to  each  respectively,  over  commerce  entirely  within 
its  own  bounds. 
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Congress  cannot  directly  exercise  sovereignty  over  the 
internal  commerce  of  a  state,  and  a  state  cannot  directly 
exercise  sovereignty  over  interstate  and  foreign  commerce. 
But  commerce  is  a  broad  word,  including  passengers  and 
freight,  buying  and  selling,  and  intercourse  in  gcneraL  And 
when  Congress  actually  exercises  its  power  over  interstate 
commerce,  or  almost  any  of  its  other  powers,  such  as  taxing, 
^coinage,  fixing  standards  of  weights  and  measures,  estab- 
lishing post  offices  and  roads,  etc.,  it  indirectly  affects  and 
incidentally  r^fulates  the  internal  commerce  of  the  stales. 
Nevertheless,  such  exercise  of  power  by  Congress  is  valid. 
Otherwise,  Congress  could  not  exercise  its  powers  at  iIL 

When  a  state  actually  exercises  its  power  over  its  in- 
ternal commerce  or  almost  any  other  of  its  reserved  powers, 
such  as  taxation,  prescribing  liability  for  negligence  and 
other  torts,  the  laws  of  contracts,  the  control  of  iMidges  and 
roads  and  of  pilots,  the  protection  of  the  health  and  safetf 
of  its  people,  etc.,  it  indirectly  affects  and  incidentally 
regulates  interstate  commerce.  Nevertheless,  such  exeicise 
of  power  by  a  state  is  valid.  Otherwise,  the  states  could  not 
exercise  their  powers  at  alL 

Where,  however,  both  Congress  and  a  state  undertake  to 
actually  exercise  powers,  each  its  own,  which  result  in- 
directly in  conflicting  regulations  of  interstate  cumnercc; 
one  or  the  other  must  yield,  and  the  Constitution  has  pre* 
scribed  that  in  such  case  the  state  must  yield  to  the  extent 
to  which  its  actual  exercise  of  power  conflicts  with  the 
actual  exercise  of  power  by  Congress. 

With  the  purpose,  then,  of  freeing  commerce  from  local 
control,  and  under  this  plan  of  divided  sovereignty,  the 
f ramers  of  the  Constitution  formulated  the  commerce  daasc^ 
and  the  states  ratified  and  adopted  it 

This  clause,  so  formulated  and  adopted,  has  produced  so 
much  contention  and  confusion  of  reasoning  that  before  we 
plunge  into  a  consideration  of  it,  it  will  be  well  for  us  to 
pause  and  take  our  bearings,  after  the  example  of  Danid 
Webster  when,  in  opening  his  reply  to  Hayne,  he  said: 
'*  When  the  mariner  has  been  tossed  for  many  days  m  thidc 
weather,  and  on  an  unknown  sea,  he  naturally  avails  him* 
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self  of  the  first  pause  in  the  storm,  the  earh'est  glance  of  the 
sun,  to  take  his  latitude,  and  ascertain  how  far  the  elements 
have  driven  him  from  his  true  course.  Let  us  imitate  this 
prudence,  and,  before  we  float  farther  upon  the  waves  of 
this  debate,  refer  to  the  point  from  which  we  departed,  that 
we  may  at  least  be  able  to  conjecture  where  we  now  are. 
I  ask  for  the  reading  of  the  resolution  before  the  Senate.'' 

The  provision  of  the  Constitution  under  discussion  is : 

"  The  Congress  shall  have  power: 

''  To  regulate  commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes.'' 

The  words  of  the  grant  are  general,  containing  no  distinc* 
tion  or  division  6f  the  subject  matter.  It  grants  commercial 
power  to  Congress  in  general  terms.  Consequently  it  grants 
away  all  or  none  of  the  concurrent  power  of  the  states.  If  it 
grants  all,  then  Congress  has  exclusive  power;  if  it  grants 
none,  then  the  states  retain  general  concurrent  power. 

Both  the  exclusive  theory  and  the  general  concurrent 
theory  are  therefore  consistent  with  the  terms  of  the  grant 
in  this  respect 

But  it  is  not  a  divided  grant.  It  does  not  grant  away  the 
concurrent  power  of  the  states  over  some  subjects  and  leave 
it  over  other  subjects. 

The  local  concurrent  theory  is  therefore  absolutely  at 
variance  with  the  terms  of  the  grant. 

This  seems  to  have  been  entirely  overlooked  in  the  eager- 
ness of  some  justices  to  seize  and  of  others  to  acquiesce  in 
the  last  theory  as  a  sort  of  a  compromise  and  working  basis. 

Moreover,  the  court  has  distinctly  stated  that  the  power 
of  Congress  over  foreign  commerce  is  exclusive  of  any  and 
all  power  thereover  on  the  part  of  the  states.*  But  the 
grant  of  power  over  foreign  commerce  is  conferred  by  the 
same  words,  the  very  identical  words,  which  confer  the 
power  over  interstate  commerce.  The  one  phra«/  "  The 
Congress  shall  have  power:  To  regulate  commerce,  is  ap- 
plied to  both  "  commerce  among  the  states"  and  "  with 

•  Chy  Lung  v.  Freeman,  9a  U.  S.  275 ;  Railroad  Co.  v.  liuscn,  95  U.  S. 
46s;    Broun  v.  Houston,  114  U.  S.  622;    CruUhcr  v.  Kentucky,  141 

U  S.  47. 
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foreign  nations.**  If  it  confers  exclusive  power  as  to  one^ 
it  does  to  the  other.  It  cannot  mean  two  different  things  at 
the  same  time. 

It  would  seem  unnecessary  to  go  any  further,  but  the 
philosophy  of  Berkeley  and  Hume  denied  the  existence  of 
material  objects,  such  .as  tables,  chairs,  etc,  and  there  is 
much  legal  interpretation  of  a  sort  which  diqierses  the 
strongest  language  as  the  sun  disperses  snow. 

Therefore,  if  we  admit  that  it  is  possible  for  the  same 
words  to  mean  two  different  inconsistent  things  at  the  same 
time,  and  that  the  general  grant  may  not  be  general  but  may 
be  two  particular  grants  each  less  than  general,  to  what  are 
we  led? 

There  is  not  a  word  in  the  Constitution  to  show  where 
the  division  line  is  to  be  drawn,  not  a  word  to  show  over 
what  subjects  or  classes  of  subjects  the  states  retain  sov- 
ereignty, and  over  what  subjects  they  granted  away  tbdr 
sovereignty  to  Congress.  The  court  says  thait  at  least  as  to 
all  matters  permitting  or  requiring  but  one  uniform  or 
national  plan  of  regulation  the  power  of  Congress  is  ex- 
clusive, and  has  suggested  that  as  to  local  matters  the  slates 
have  concurrent  power.  But  the  Constitution  does  not  dis- 
tinguish these  subjects  from  each  other. 

If  the  court  has  created  this  distinction,  and  has  com- 
mitted itself  to  it  as  a  basis  of  decision,  it  has  assumed 
arbitrary  power  of  legislation  rising  to  the  height  of  amend- 
ment of  the  Constitution.  It  has  amended  the  Constitution 
by  reading  into  it  a  division  of  the  subjects  of  commerce 
which  the  Constitution  does  not  make. 

This  division  is  as  arbitrary  as  it  would  be  for  the  court 
to  hold  that  the  subjects  of  commerce  and  the  power  of 
regulation  of  them  are  divided  on  the  basis  that  the  states 
can  regulate  all  commerce  while  within  their  respective 
limits,  whether  in  the  course  of  interstate  transportation  or 
not,  provided  that  their  regulations  do  not  extend  to  com- 
merce, or  affect  the  conduct  of  carriers  and  other  agents 
of  commerce,  beyond  the  territorial  limits  of  the  respective 
states;  but  that  Congress  has  exclusive  power  to  impose 


POWER  OF   CONGRESS  OVER   COMMERCE.  543 

regulations  extending  over  commerce,  or  controlling  its 
agents,  in  more  than  one  state. 

For  instance,  on  this  division  of  the  grant  local  license 
requirements  regulating  the  sale  of  interstate  goods  would 
be  constitutional.  Tlie  early  prohibition  statutes  would 
have  been  held  constitutional,  and  the  Wilson  Act,  which 
afterAvards  i^emiitted  the  states  to  pass  such  laws,  would 
have  been  unnecessary.  So,  also,  the  State  Freight  Tax 
Case,"  in  which  Pennsylvania  attempted  to  impose  a  trans- 
portation tax  per  ton  on  all  freight  while  in  transit  within 
the  state,  would  have  been  held  constitutional.  A  statute, 
however,  such  as  the  statute  of  Indiana,  in  Western  Union 
Telegraph  Co.  v.  Peudleton,^^  which  required  telegraph 
companies  to  deliver  messages  where  the  addressee  lives 
within  a  mile  of  the  telegraph  station  or  in  the  town,  and 
applied  not  only  to  messages  received  in  Indiana  for  de- 
livery in  Indiana,  but  also  to  messages  received  in  Indiana 
for  delivery  in  other  states,  would  be  held  unconstitutional 
in  so  far  as  it  attempted  to  control  the  conduct  of  telegraph 
companies  beyond  the  state  of  Indiana. 

Again,  the  court  might  with  equal  ease  hold  that  the 
states  can  regulate  .while  in  their  respective  territories  all 
commerce  beginning  or  ending  within  their  limits,  on  the 
ground  that  such  commerce  is  an  integral  part  of  the  com- 
merce of  the  respective  states ;  but  that  they  cannot  regulate 
commerce  passing  entirely  through  their  territorial  limits,  be- 
cause the  regulation  of  that  belongs  to  Congress  alone.  It 
is  too  obvious  to  need  illustration  that  on  this  division  of 
the  grant  many  of  the  decisions  of  the  court  could  not 
stand. 

Here,  then,  are  three  possible  divisions  of  the  grant  among 
the  many  which  can  be  conceived.  The  Constitution  does 
not  create  one  of  them.  It  confers  the  commercial  power 
upon  Congress  in  a  few  brief  words  of  general  grant.  If 
the  court  has  or  should  divide  the  grant  and  pro:,  ulgate 
one  of  these  three,  or  of  the  many  other  possible  divisions 


"  IS  Wal.  232. 

"122  u.  s.  347. 
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of  the  grant,  it  has  or  would  amend  the  C)nstitiitioii  of  its 
own  choice,  unrestricted  by  anything  save  its  own  pleasure 
and  wisdom. 

We  should  be  loath  to  admit  that  the  court  has 
mitted  itself  to  a  position  which  is  in  effect  an 
to  the  ConstitutioiL 

But  if  we  ignore  both  the  historic  reasons  for  the  gianl 
and  the  historic  fact  of  the  immediate  and  universaUy  ao» 
cepted  meaning  of  the  grant,  and  if  we  concede  that  the 
identical  words  mean  one  thing  as  to  foreign  and  anodier 
as  to  interstate  commerce,  that  the  general  giant  may  be 
divided,  and  that  the  court  has  aibitrarily  created  and  com* 
mitted  itsdf  to  one  of  several  possiUe  divisions  of  the  sub- 
ject not  found  in  the  Constitution,  we  are  still  left  in  a  vety 
uncomfortable  position. 

If  it  be  true  that  the  court  has  practically  amended  die 
Constitution  by  dividing  the  grant,  and  has  given  CoQgrest 
and  the  states  concurrent  power  over  matters  permitting  of 
local  control,  and  Congress  exclusive  control  over  matters 
requiring  uniform  control,  it  is  certain  that  there  are  no 
guiding  principles  in  the  oommeroe  dause,  or  any  other  part 
of  the  Constitution,  or  in  any  decisions  of  the  court  so  far 
rendered  by  which  to  determine  what  subjects  foil  within 
one  class  and  what  within  the  other. 

Consequendy  the  court  must  either  further  amend  die 
Constitution  by  formulating  sndi  principles,  or  dse,  so  far 
as  the  Constitution  is  concerned,  remain  free  to  decide  in 
any  case,  apart  from  the  few  precedents  it  has  estaUished, 
according  to  the  ideas  of  expediency  and  of  the  interests  of 
the  country  which  may  prevail  in  the  court  from  time  to 
time.  In  die  latter  case,  individuals,  corporations,  and  state 
legislatures  would  be  left  without  guiding  principles  of  law 
by  which  their  acts  would  be  judged,  and  must  await  and 
submit  to  the  arbitrary  decision  of  the  court. 

That  is  not  in  harmony  with  the  English  system  of  Juris- 
prudence. 

These  considerations  of  general  principles  lead  to  die 
conclusion  that  only  tlie  exclusi\'e  theory  is  sound.  Briefly 
reviewed,  they  are:    that  historically  the  purpose  of  the 
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commerce  clause  was  to  free  commerce  from  control  by  the 
states;  that  the  historic  fact  is  that  it  was  immediately  so 
accepted,  and  all  state  regulations  fell ;  that  it  is  admitted 
that  Congress  has  exclusive  power  over  foreign  commerce, 
and  that  since  the  same  words  grant  power  over  interstate 
commerce  Congress  must  have  exclusive  power  over  it  also; 
that  the  grant  is  a  general  one  and  not  a  divided  one;  that 
it  would  be  arbitrary  amendment  of  the  Constitution  for  the 
court  to  divide  it;  that  it  would  be  as  much  so  to  divide  it 
according  to  the  local  concurrent  powers  theory  as  accord- 
ing to  any  other  possible  division ;  that  if  the  court  should 
divide  the  grant  and  establish  two  classes  of  subjects  of 
commerce,  it  would  be  necessary  that  the  subjects  be  classi- 
fied according  to  established  general  principles,  and  that  as 
such  principles  are  not  contained  in  the  Constitution  it  would 
be  still  further  amendment  of  the  Constitution  for  it  to 
formulate  them,  and  that  without  so  doing  the  court  would 
be  without  Constitutional  restraint  in  this  respect 

Proceeding  from  general  principles  to  the  question  what 
theory  the  court  has  in  fact  adopted,  it  cannot  be  contended 
that  it  has  adopted  the  general  concurrent  theory.  On  the 
other  hand,  that  it  has  practically  adopted  the  exclusive- 
reserved  powers  theory,  and  not  only  has  not  committed 
itself  to  the  local  concurrent  theory,  but  has  by  implication 
negatived  it,  appears  from  several  facts. 

In  the  first  place,  although  Mr.  Justice  Curtis  did  set  up 
the  local  concurrent  powers  theory,  and  some  justices  have 
since  followed  him,  and  there  is  much  of  the  reasoning  of 
that  theory  in  the  opinions,  yet  other  justices  frequently 
'  question  it,  and  there  is  much  reasoning  against  it  Thus 
in  1875  ^^  court,  in  an  opinion  by  Mr.  Justice  Miller,** 
said, — 

**  But  this  doctrine  has  always  been  controverted  by  this 
court,  and  has  seldom,  if  ever,  been  stated  without  dissent '^ 
While  in  1889  Mr.  Chief-Justice  Fuller,"  in  an  opinion 
quoted  on  page  548,  showed  very  clearly  that  the  so-called 


■  Henderson  v.  Mayor  of  New  York,  92  U.  S.  2591 
'  Leisy  v.  Hardin,  135  U.  S.  loa 
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exercise  by  the  states  of  direct  concurrent  power  over  inter* 
state  commerce  in  local  affairs  is  nothing  more  than  the  exer- 
cise of  their  reserved  powers  indirectly  affecting  conuneroe. 

And  even  m  cases  which  do  not  actively  controvert  the 
theory,  it  is  frequently  questioned  and  practically  thrust 
aside,  being  stated  tentatively  in  effect  thus:  **  If  there  be 
a  class  of  cases  as  to' which  the  states  have  concurrent 
powers,  at  least  as  to  the  dass  of  subjects  of  which  this  case 
is  one.  Congress  has  exclusive  jurisdiction." 

On  the  other  hand,  an  express  decision  that  the  power  of 
Congress  is  not  exclusive  will  be  looked  for  in  vmtn. 

Secondly,  the  court  has  never,  in  fact,  formulated  any 
general  principles  by  which  to  determine  what  subjects  are 
in  a  local  and  what  in  a  national  dass.  Without  this  the 
theory  is  incomplete. 

Mr.  David  Walter  Brown,  writing  in  the  ColunMa  Lam 
Review  for  November,  1904,  recognizes  this  lade  of  general 
prindples  and  offers  s<Mne  well-considered  suggestions  to 
supply  them. 

But  we  submit  that  the  remedy  does  not  lie  in  suggestions 
to  the  court  to  proceed  further  in  making  its  own  grant  and 
division  of  the  commercial  power,  but  in  recognizing  diat 
the  Constitution  has  made  the  grant,  and  has  not  left  it  to 
the  court  to  grant  it  or  divide  it  in  its  wisdom.  The  remedy 
lies  in  pointing  out  the  fact  that  though  the  court  has  at 
times  shown  a  disposition  to  substitute  a  division  of  its 
own  creation  of  the  commerdal  power  into  two  dasaes 
which  would  leave  it  free  to  subject  commerce  to  concurrent 
state  power  or  exdusivdy  to  Federal  power  at  will  aooord- 
ing  to  its  own  ideas,  it  has  in  the  main  recognized  the  fact 
that  the  Constitution  by  one  general  grant  has.  given  the 
entire  and  exdusive  power  of  direct  r^^lation  of  inter- 
state  commerce  to  Congress. 

Thirdly,  the  decisions  of  the  court,  with  comparativd|y 
few  exceptions,  are  in  harmony  with  the  exdusive-reserved 
powers  thec^,  whereas  a  very  great  number,  indudiqg 
many  of  the  most  important  ones,  are  inconsistent  with  tiie 
local  concurrent  powers  theoiy. 

It  is  this  great  fact  whidi,  more  dian  the  written  opin- 
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ions  of  the  court  and  in  spite  of  some  of  them,  shows  that 
the  court  has  in  fact,  in  its  actual  decisions,  practically  acted 
upon  the  excUisive-reserved  powers  theory  and  negatived  the 
local  concurrent  powers  theory. 

The  cases  fall  naturally  into  two  classes — states  statutes 
held  constitutional,  and  state  statutes  held  unconstitutional. 

The  state  statutes  held  constitutional  may  be  sustained 
on  the  exclusive-reserved  powers  theory,  and  it  is  imneces- 
sary  to  base  their  validity  upon  a  power  in  the  states  to 
regulate  commerce.  With  few  exceptions  they  have  been 
statutes  upon  such  subjects  as  roads,  ferries,  bridges, 
wharves,  pilotage,  inspection,  qtiarantine,  etc.,  all  subjects 
over  which,  as  is  pointed  out  by  Chief-Justice  Marshall  in 
Gibbons  v.  Ogdcn^  **  no  direct  power  is  given  to  Gmgress, 
and  which  therefore  remain  subject  to  state  legislation**' 
Undoubtedly  legislation  on  these  subjects  indirectly  regu* 
lates  commerce,  but  since  such  legislation  is  within  the  re* 
served  powers  of  the  states,  it  is  unnecessary,  and  seems  con* 
trary  to  the  fact,  to  call  it  direct  r^^lation  of  commerce,  and 
assert  that  its  authority  is  derived  from  a  power  to  r^^late 
commerce 

Chief- Justice  Marshall,  as  previously  quoted  in  part,  says 
in  the  same  case: 

''  So  if  a  state,  in  passing  laws  on  subjects  acknowledged 
to  be  within  its  control,  and  with  a  view  to  those  subjects, 
shall  adopt  a  measure  of  the  same  character  with  one  which 
Congress  may  adopt,  it  does  not  derive  its  authority  from 
the  particular  power  which  has  been  granted,  but  from  some 
other  which  remains  with  the  states  and  may  be  executed 
by  the  same  means.  All  experience  shows  that  the  same 
measures,  or  measures  scarcely  distinguishable  from  each 
other,  may  flow  from  distinct  powers;  but  this  does  not 
prove  that  the  powers  themselves  are  identical.  Although 
the  means  used  in  their  execution  may  sometimes  approach 
each  other  so  nearly  as  to  be  confounded,  there  are  other 
situations  in  which  they  are  sufficiently  distinct  to  establish 
their  individuality.'* 

And  Mr.  Chief- Justice  Fuller,  in  Lcisy  v.  Hardin^^^  shows 

**  132  U.  S.  100. 
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that  the  socalled  permissible  direct  regulations  by  states  of 
commerce  in  local  affairs  are  really  only  the  exercise  by  tiie 
states  of  their  reserved  powers  indirectly  regulating  coni- 
meroe.    He  says: 

''  After  all,  it  amounts  to  no  more  than  drawing  the  line 
between  the  exercise  of  power  over  commerce  wttfi  foreign 
nations  and  among  the  states  and  the  exercise  of  power  over 
purely  local  commerce  and  local  ( 


**  The  conclusion  follows  that,  as  the  grant  of  the  power 
to  regulate  commerce  among  the  stales,  so  far  as  one  system 
is  required,  is  exclusive,  the  states  cannot  exercise  that 
power  without  the  assent  of  Congress,  and,  in  the  absence 
of  legislation,  it  is  left  for  the  courts  to  determine  when 
state  action  does  or  does  not  amount  to  such  exercise^  or, 
in  other  words,  what  is  or  is  not  a  regulation  of  sudi  com- 
merce.   When  that  is  determined,  controversy  is  at  an  end. 

**  These  decisions  rest  upon  the  undoubted  right  of  the 
states  of  the  Union  to  control  their  purely  internal  affairs, 
in  doing  which  they  exercise  powers  not  surrendered  to  the 
National  Government*' 

This  makes  it  evident  that  the  cases  where  state  statutes 
have  been  sustained  are  consistent  wth  the  exdusive-resenred 
powers  theory,  and  are  in  reality  based  on  it,  even  thoqgh 
the  opinions  in  some  cases  are  based  on  a  siq»posed  local 
concurrent  powers  theory.  It  also  goes  to  the  very  base 
of  the  latter  theory,  and  removes  its  foundation  at  one  stroke 
by  showing  that  the  supposed  local  direct  rq^ulatioas  by 
states  are  merely  indirect  regulations  resulting  from  the 
legitimate  exercise  by  the  states  of  their  reserved  powers. 

The  state  statutes  held  unconstitutional  present  a  direct 
issue  between  state  power  and  Federal  power.  Unlike  the 
past  cases,  the  two  theories  do  not  in  these  cases  lead  to  the 
same  result,  but  to  different  results.  The  conflict  is  a  direct 
one.  They  are  cases  of  regulation  of  interstate  commerce^ 
which  though  local  are  necessarily  direct,  and  can  flow  only 
from  a  power  to  regulate  commerce. 

The  actual  decisions  in  these  cases  with  few  excqytkms 
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arc  consistent  only   with   tbc   exclusive-reserved  powers 
theory. 

This  fact  leads  to  the  most  important  conclusion  that, 
generally  speaking,  the  court  has  decided  in  accordance  with 
the  exclusive-reserved  powers  theory  and  contrary  to  the 
local  concurrent  powers  theory  whenever  the  two  theories 
have  came  into  direct  conflict  Tlie  exceptions,  though  im- 
portant, have  not  been  sufficiently  numerous  to  weigh  sen* 
ously  against  the  conclusion. 

To  appreciate  the  full  significance  of  the  decisions  in  these 
cases  it  is  necessary  to  first  consider  the  grounds  on  which 
must  be  based  the  division  between  the  subjects  of  commerce 
which  is  asserted  as  tlie  basis  of  the  local  concurrent  powers 
theory.  This  is  the  division  into  those  subjects  which  per- 
mit of  local  and  those  which  require  one  uniform  or  national 
system  of  regulation. 

From  a  theoretical  standpoint  we  have  seen  that  no  such 
division  is  made  in  the  Qmstitution,  and  tliat  for  the  court 
to  make  it  would  be  to  amend  the  Constitution  by  judicial 
legislation.  Furtlier,  that  if  the  division  be  made,  there  are 
no  general  principles  to  be  found  in  the  Constitution  by 
which  to  fix  its  nature  and  decide  what  subjects  fall  within 
CMie  class  and  what  within  the  other.  In  the  present  con- 
sideration of  what  the  court  has  actually  done,  if  we  grant, 
as  we  must,  that  it  has  at  times  announced  such  a  division, 
we  may  still  say  that  it  has  never  announced  any  such  gen- 
eral principles. 

Therefore,  in  order  to  determine  whether  we  are  cor- 
rect or  not  in  saying  that  the  court  in  the  only  cases  pre- 
senting a  direct  conflict  between  the  two  theories,  which  are 
the  cases  now  under  consideration,  has  not  as  a  matter  of 
fact  followed  this  division,  it  becomes  of  the  greatest  im« 
portance  to  determine  what  must  be  the  nature  of  the  di- 
vision. This  is  the  crucial  consideration  in  reaching  a  con- 
clusion on  this  point. 

The  division  of  the  subjects  of  commerce  into  those  per- 
mitting of  local  and  those  requiring  one  uniform  or  national 
system  of  regulation  must  be  based  on  something  in  the 
nature  of  the  subjects  themselves.    It  cannot  be  a  division. 
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dqiending  sokly  on  the  pleasure  of  the  cociit,  between  sob- 
jects  which  in  its  wisdom  it  thinks  ought  to  be  subject  to 
local  control,  and  those  which  it  thinks  ought  to  be  subject 
only  to  national  control.  That  wouM  so  obvkxisly  place 
the  court  above  the  Constitution,  and  give  it  the  power  to 
dispose  of  sovereignty  over  commerce  at  its  will,  subject* 
ing  commerce  to  concurrent  state  control  or  exdusivdy 
to  national  control  aooordii^  to  its  ideas  of  expedienqr 
and  wisdom,  that  it  is  not  to  be  thought  of  for  a  muiueUL 
It  wotdd  mean  that  no  case  would  be  determined  accord* 
ing  to  previously  established  principles  of  law,  but  must 
await  the  pleasure  of  the  court  It  would  mean  that  fton 
the  snudlcst  business  man  to  the  largest  oompanyt  fton 
the  most  insignificant  common  carrier  to  the  most  fw» 
reaching,  no  interstate  business  could  be  conducted,  wA 
any  knowledge  whether  the  business  might  be  hampered  or 
destroyed  by  a  state  or  states  in  f a\«or  of  local  business  or 
policy,  or  whether  Qxigtess  alone'would  be  given  power 
to  rtgvtatt  it,  until  an  actual  case  mvolving  that  very  busi- 
ness, or  perhaps  many  cases  involvii^  many  phases  of  it; 
had  arisen  and  been  carried  to  this  court  for  final  lq;islalive 
adjudicatioiL 

To  merely  state  such  a  proposition  is  to  disprove  it  The 
court  is  a  court,  adjudicatii^  cases  according  to  pre-estal^ 
lished  principles  of  law,  not' a  legislature  meeting  each 
situation  as  it  arises,  according  to  expediency  al*tlie  time. 
Though  ''  judicial  legislation'*  must  unavoidably  occur  m* 
cidentally,  to  some  extent,  it  can  never  be  daimed  by  tiie 
court  as  an  open  and  arbitrary  right,  nor  extend  to  tiie  foun- 
dation of  one  of  the  most  important  provisk)ns  of  tiie  Con* 
stitutioiL 

If  the  division  is  made  at  all,  it  must  be  between  those 
subjects  which  by  their  nature  permit  of  bcal  n^^ulatioa 
and  those  which  by  their  nature  require  one  uniform  or  na* 
tional  ^stem  of  control 

The  local  concurrent  powers  theory  can  m  this  cornice* 
tion  be  stated  thus:  All  subjects  which  by  their  nature 
permit  of  local  control  are  subject  to  concurrent  state  < 
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trol ;  all  which  by  their  nature  permit  of  only  national  con- 
trol are  subject  exclusively  to  control  by  Congress. 

But  the  court  in  the  cases  we  are  considering  has  decided 
that  certain  subjects,  which  by  their  nature  obviously  permit 
of  local  control,  are  not  subject  to  concurrent  state  control, 
but  exclusively  to  control  by  Congress.  Thereby  the  court 
has  negatived  that  theory,  and  has  shown  that  it  does  not 
in  its  actual  decisions  make  or  follow  that  alleged  division 
of  the  subjects  of  interstate  commerce. 

These  cases  are  many  and  important  The  most  numer- 
ous of  them  are  the  three  lines  of  cases  previously  specially 
mentioned,  regulation  of  transportation  rates  and  charges, 
taxation,  and  license  requirements  for  sale  of  interstate 
good&  Owing  to  the  development  of  steam  transportation 
both  by  land  and  water  and  the  increase  of  foreign  and 
domestic  commerce  these  lines  of  cases  comprise  a  large  pro- 
portion of  the  decisions  of  the  court  under  the  commerce 
clause,  include  many  of  its  most  important  ones. 

Railroad  rates  vary  in  different  parts  of  the  country. 
They  are  not  the  same  in  mountainous  and  in  flat  regions; 
nor  in  thinly  and  densely  populated  regions;  nor  where 
affected  by  competition  or  special  trade  or  market  condi- 
tions and  where  not  so  affected  Through  rates  are  made 
up  by  a  combination  of  local  rates.  Domestic  steamship  and 
steamboat  rates  vary  according  to  the  nature  of  the  waters 
traversed,  the  amount  of  traffic,  competition,  accommoda- 
tions afforded,  etc  Yet  in  the  face  of  the  fact  that  trans- 
portation rates  and  charges  all  permit  of  local  regulation  the 
court  holds  that  the  states  cannot  regulate  them.  And  in 
the  face  of  the  fact  that  they  do  not  permit  of  one  uniform 
regulation  the  court  has  held  that  Congress  can  r^^late 
them  and  has  the  exclusive  power  to  do  so. 

License  regulations  and  taxes  are  essentially  local.  Various 
prohibition  and  liquor  license  regulations  exist  to-day  in 
the  different  states.  There  are  countless  other  license  regu- 
lations which  it  would  be  possible  to  impose  on  all  kinds  of 
business  in  the  states  and  in  the  cities  or  localities  thereof. 
Taxes  may  be  of  so  local  a  nature  that  they  can  be  imposed 
on  commerce  in  every  state,  county,  city,  or  borough  thereof. 
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Yet  in  the  face  of  this  the  court  holds  that  the  states  caimot 
impose  license  regulations  for  the  sale  of  interstate  goods  or 
tax  interstate  commerce. 

These  three  most  important  lines  of  decisions*  as  likewise 
all  the  class  of  cases  of  which  they  fcwm  a  part,  are  thus 
directly  opposed  to' the  local  concurrent  sovereignty  theory. 
The  fact,  previously  mentioned,  that  in  the  opinions  in 
cases  that  theory  is  at  times  reasserted  by  confusion  of  ; 
soning  does  not  alter  tiie  fact  that  the  actual  decisions  are 
inoonsistem  with  it 

This  inconsistency  will  be  clearly  seen  in  the  sharp  Hght 
of  contrast  by  a  comparison  of  the  case  of  Crmufol  ▼• 
Nivada^^  which  was  the  first  case  involving  a  question  of 
this  kind  after  Cootey  v.  Wardens,  supra,  and  whidi  logi- 
cally applied  and  followed  the  local  concurrent  powers  theory 
as  announced  in  that  case^  with  a  long  line  of 
cases  decided  contrary  to  its  logic* 

In  Crandatt  v.  Nevada  die  question  involved  was  tiie  < 
stitutionality  of  a  statute  of  the  state  imposing  a  tax  upon 
railroad  and  stage  companies  of  one  dollar  for  every  passen- 
ger carried  out  of  the  state. 

The  court  in  following  Cootey  v.  Wardens  implied  Ae 
local  concurrent  theory  logically  to  tiie  following  effect 

The  power  of  Congress  to  make  national  regulations  of 
commerce  is  exclusive,  but  the  states  may  make  local  ttg^aStsi^ 
tions  not  amounting  to  national  regulations.  The  statute 
in  this  case  does  "  not  institute  any  regulation  of  conmierce 
of  a  national  character."  It  is  therefore  not  in  viobtioa  of 
the  commerce  clause. 

This  was  the  unspeakable  logic  of  the  syllogisia  It  was 
the  necessary  application  of  the  theory  of  Cooley  v.  Wardens 
if  that  theory  was  to  be  folkmed. 

Had  the  court  seen  any  escape  from  this  logic,  or  poa- 
sibility  of  reaching  another  decision  under  this  theory,  it 
would  have  taken  advantage  of  it;  for  to  av(Md  tiie  cvib 
of  such  a  decision  it  went  to  the  extreme  length  of  holding 
the  statute  unconstitutional  as  being  inconsistent  widi  the 

«6WaL35(ia6r). 
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objects  for  which  the  Federal  Government  was  established 
in  tliat  it  interfered  with  the  right  of  the  Government  to 
summon  its  citizens,  and  the  right  of  the  citizens  to  go  to 
the  seat  of  Government  in  Washington,  to  the  halls  of  Con- 
gress, etc,  and  also  the  right  of  the  Government  to  transport 
troops. 

Subsequently,  however,  evidently  realizing  that  a  way 
around  the  logic  of  this  case  could  not  always  be  found,  and 
foreseeing  the  disastrous  results  to  which  it  would  lead,  and 
to  what  extent  it  would  re-«stablish  the  burdens  of  local 
control,  the  court  soon  retraced  its  steps  and  reversed  the 
logic  of  Crandall  v.  Nevada  in  respect  to  the  application  of 
the  theory  of  Coolcy  v.  Wardens. 

To  have  followed  that  case  and  to  have  subjected  com- 
merce, then  well  on  its  way  to  its  present  tremendous  de- 
vek^ment,  to  a  logical  application  of  that  theory  would 
have  resubjected  interstate  carriers,  both  by  land  and  by 
water,  to  that  control  by  the  states  from  which  the  commerce 
daiise  was  designed  to  free  them.  It  would  have  placed  the 
sale  of  interstate  goods  at  the  mercy  of  the  stales.  It  would 
have  restored  to  thc^  states  power  to  tax  interstate  business 
out  of  existence  within  their  limits  m  favor  of  local  business. 

In  fact,  it  is  difficult  to  conceive  of  any  interstate  com- 
merce the  rates  and  charges  for  that  part  of  which  is  done 
within  a  state  could  not  be  locally  regulated  by  the  state, 
which  could  not  be  taxed  locally  by  the  state,  and  for  the 
transaction  of  which  local  license  requirements  could  not 
be  imposed.  It  is  therefore  not  too  much  to  say  that  the 
local  concurrent  powers  theory  of  Cooley  v.  Wardens^  as 
logically  followed  and  applied  in  Crandall  v.  Nevada,  would, 
if  persisted  in,  practically  have  resubjected  all  interstate 
commerce  to  control  by  the  states. 

It  is  not  to  be  wondered  at  that  the  court  shrank  from 
such  consequences  and  has  not  followed  that  case. 

Unfortunately,  It  did  not  at  the  same  time  overrule  and 
eliminate  the  theory  on  which  the  conclusion  in  this  respect 
was  based.  Wlien  this  application  of  the  theory  in  Crandall 
v.  Nevada  was  departed  from,  the  theory  of  Cooley  ▼. 
Wardens  was  not  expressly  discarded.    On  the  contrary,  it 
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was  apparently  allowed  to  remain,  and  has  oontinned 
through  many  of  the  opinions  though  decision  after  decisioo 
contrary  to  its  logical  application  has  been  handed  down. 

The  result  has  been  that  confusion  of  reasoning  has  taken 
the  place  of  the  dear-cut  syllogistic  logic  of  Crandatt  ▼. 
Nevada^  and  the  theory  of  Cooley  v.  Wardens  has  been  re- 
asserted as  the  basts  of  decisions  which  are  the  direct  opposite 
of  the  logical  application  of  that  theory.  It  is  for  that  rea- 
son we  say  that  although  the  local  concurrent  powers  dieofy 
is  thus  reasserted  in  the  opinions,  the  great  majority  of  the 
actual  decisions  of  the  court  are  against  it,  and  that  in  tfwie 
particular  lines  of  cases  where  the  theories  lead  to  different 
results  the  decisions  are  overwhelmingly  against  it 

Reviewing,  then,  what  the  court  has  actually  doiie^  we 
find: 

That  it  has  twice  overruled  the  general  concurrent  powers 
theory  and  has  so  far  discarded  it  that  it  would  be  safe  to 
ignore  it,  were  it  not  for  one  recent  important  decisioiL 

That  the  local  concurrent  powers  theory  has  always  been 
hotly  diluted,  and  is  stated  tentatively  and  in  effect  wanred 
aside  even  in  many  cases  which  do  not  expressly  loutrwcrt 
it  That  in  those  cases  where  this  and  the  exclusive  theory 
lead  to  the  same  results  the  decisions  are  equally  siqiportabk 
upon  the  latter  theory  as  upon  this.  That  in  those  cases 
where  these  two  theories  lead  to  opposite  results,  whidi  are 
numerous  and  most  important,  the  actual  dedsions  of  Ae 
court  have  been  uniformly  inconsistent  with  the  former  and 
consistent  with  the  latter  theory. 

That  the  exclusive  theory,  notwithstanding  reasoning  in* 
consistent  therewith  in  many  of  the  opinions,  is  consistent 
with  all  of  the  dedsions  of  the  court  excq>t  comparativdy 
few,  and  is  the  only  theory  with  which  the  dedsioos  of  Ae 
court  in  &ct  harmonize. 

The  conclusion  seems  justified  that  on  general  principlct 
the  court  ishould,  and  that,  in  fact,  in  its  dedsions  it  has, 
generally  speaking,  followed  the  exclusive  theory. 
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Part  II. 

The  development,  discussion,  and  ultimate  disposition  of 
the  different  theories  as  above  can  be  traced  only  by  a  close 
chronological  reading  of  the  opinions  with  a  view  not  only 
to  their  express  language,  but  particularly  to  the  funda- 
mental reasoning  on  which  they  are  based. 

This  requires  quotation  of  the  opinions  at  considerable 
length.  In  fact,  to  develop  the  subject  adequately  requires 
more  space  than  can  here  be  occupied,  though  sufficient 
space  can  be  given  for  the  most  important  opinions. 

The  doctrine  of  the  silence  of  Congress  will  not  be  gone 
into.  It  depends  on  what  theory  of  exclusiveness  is  held. 
If  the  power  of  Congress  is  exclusive,  all  direct  regulations 
by  the  states  are  void,  whether  Congress  is  silent  or  nott 
thought  indirect  regulations  stand  or  fall  as  Congress  is 
silent  on  the  subject  or  not.  If  the  states  have  general  coo- 
current  power,  then  all  state  regulations,  both  direct  and  in- 
direct, are  valid  in  the  silence  of  Congress.  If  the  states  have 
local  concurrent  power,  the  silence  of  Congress  in  matters  re- 
quiring national  control  can  confer  no  rights  of  direct  regu- 
lation on  the  states,  but  in  local  matters  it  can.  There  is  a 
corollary  doctrine  that  when  Congress  speaks  on  part  of  a 
subject  it  is  equivalent  to  a  declaration  that  the  remainder 
shall  be  free,  but  this,  too,  depends  upon  the  theories  of 
exclusiveness. 

These  doctrines,  in  their  varying  and  conflicting  forms, 
are  another  reason  for  the  express  abolition  of  two  of  the 
theories  of  exclusiveness. 

The  cases  here  follow,  with  running  comments  on  them: 

REVIEW   OP  THE  CASES. 

Gibbons  v.  Ogden,  g  Wheaton  i  (1824). 

This  is  the  first  case  in  which  the  question  of  the  respective 
powers  of  Congress  and  the  states  is  reviewed.  It  involved 
the  power  of  the  state  of  New  York  to  grant  an  exclusive 
license  to  navigate  the  waters  of  that  state  in  vessels  pro- 
pelled by  steam.     In  a  strong  decision  by  Chief-Justice 
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Marshall  se\*eral  points  were  so  clearly  detnonslnitcd  as  to 
remain  unquestioned  ever  since.  In  the  first  place,  it  decided 
that  commerce  means  more  than  buying  and  scOing  or 
the  interchange  of  commodities,  that  it  comprehends  naviga- 
tion, and  that  '*  Commerce,  undoubtedly,  is  traffic,  but  it  k 
soroethii^  more;  it  is  intercourse.**  Secondly,  it  decides 
that  in  the  grant  of  power  over  **  commerce  among  the  sev* 
eral  states'*  **  the  word  *  among*  means  intermingled  with 
.  .  .  GMnmerce  among  the  states  cannot  stop  at  the  ex- 
ternal boundary  line  of  each  state,  but  may  be  introduced 
into  the  interior.**  And  also  **  In  regulating  commefcc  wA 
foreign  nations,  the  power  of  Congress  does  not  stop  at  ttm^ 
jurisdictional  lines  of  the  several  states.  It  would  be  a  vtrj 
usdess  power  if  it  could  not  pass  those  lines.  ...  If  Con- 
gress has  the  power  to  regulate  it,  that  power  must  be  ex- 
ercised wherever  the  subject  exists.** 

On  tiie  broad  and  fundamental  quesBon  of  the  dhrisioo 
of  power  over  commerce  betw*een  the  Federal  and  slate 
Governments  the  court  proceeds  to  demonstrate;  and  pra^ 
tically  decides,  that  the  power  over  interstate  and  foreign 
commerce  granted  to  Congress  is  exclusive  of  any  and  all 
power  over  that  subject  by  or  on  the  part  of  the  states.  But 
on  account  of  an  expression  to  the  effect  that  a  decision  of 
that  point  was  not  necessary  in  the  case  because,  at  all 
events.  Congress  had  legislated  on  the  subject,  and  its  enact* 
ment  must  be  supreme,  a  dispute  subsequently  arose  and  was 
for  some  time  waged  in  the  opinions  and  dissentiiy  <9*^ 
ions  of  this  court  and  its  justices,  whether  the  court  did  or  . 
did  not  by  this  case  decide  that  the  grant  to  Congress  of 
this  power  is  exclusive. 

The  language  of  the  opinion  on  this  point  is  as  follows: 
''  But  when  a  state  proceeds  to  regulate  commerce  with 
foreign  nations,  or  among  the  several  states,  it  is  exercising 
the  very  power  that  is  granted  to  Congress,  and  is  doing  the 
very  thing  whidi  Congress  is  authorized  to  dou" 


*'  That  inspection  laws  may  have  a  remote  and  consider^ 
able  influence  on  eommerce  will  not  be  denied;  but  that  a 
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power  to  regulate  commerce  is  the  source  from  which  the 
right  to  pass  them  is  derived  cannot  be  admitted/' 


''  They  form  a  portion  of  that  immense  mass  of  legisla- 
tion which  embraces  everjthing  within  the  territory  of  a 
state  not  surrendered  to  the  General  Government :  all  which 
can  be  most  advantageously  exercised  by  the  states  them- 
selves. Inspection  laws,  quarantine  laws,  health  laws  of 
every  description,  as  well  as  laws  for  regulating  the  internal 
commerce  of  a  state,  and  those  which  respect  turnpike  roads, 
ferries,  etc.,  are  component  parts  of  this  mass. 

**  No  direct  general  power  over  tliese  objects  is  granted  to 
Congress;  and,  consequently,  they  remain  subject  to  state 
legislation.  If  the  legislative  power  of  the  Union  can  reach 
them,  it  must  be  for  national  purposes;  it  must  be  where 
die  power  is  expressly  given  for  a  special  purpose,  or  is 
clearly  incidental  to  some  power  which  is  expressly  given.*' 


"  So,  if  a  state,  in  passing  laws  on  subjects  acknowledged 
to  be  within  its  control,  and,  with  a  view  to  those  subjects, 
shall  adopt  a  measure  of  the  same  character  with  one  which 
G>ngress  may  adopt,  it  does  not  derive  its  authority  from 
the  particular  power  which  has  been  granted,  but  from 
some  other,  which  remains  with  the  state,  and  may  be 
executed  by  the  same  means.  All  experience  shows  that  the 
same  measures,  or  measures  scarcely  distinguishable  from 
each  other,  may  flow  from  distinct  powers;  but  this  does 
not  prove  that  the  powers  themselves  are  identical.  Al- 
though the  means  used  in  their  execution  may  sometimes 
approach  each  other  so  nearly  as  to  he  confounded,  there  are 
other  situations  in  which  they  are  sufficiently  distinct  to 
establish  their  individuality. 

"  In  our  complex  system  .  .  .  contests  respecting  power 
must  arise.  Were  it  ever  otherwise,  the  measures  taken 
b)'  the  respective  governments  to  execute  their  acknowledged 
powers  would  often  be  of  the  same  description,  and  mig^t, 
sometimes,  interfere.     Tliis,  however,  does  not  prove  that 
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the  one  is  exercising,  or  has  a  right  to  exerdsc;  the  powcn 
of  the  other." 

From  diis  it  win  be  seen  that  the  principles  whidi  we 
set  out  to  show  are  the  tme  and  enduring  principles  decided 
by  the  cases  were  advanced  and  are  argued  almost  to  Ae 
point  of  demonstration,  and  were  pnwticalljr  decided  hf 
the  court,  in  this  celebrated  opinion  by  Chief-Jmdoe 
MarshalL  A  shaip  line  was  there  drawn  between  Vie 
exclusive  power  of  Congress  over  interstate 
the  exclusive  power  of  the  stales  each  over  its 


It  was  shown  dttt  ndtiier  one  can  emercise  the  power  of 
the  other.  Abo  because  of  tiie  complexity  of  our  qfslem 
the  states  must  be  permitled  in  exercisiqg  their  own  powers 
to  indirectly  affect  the  subjects  of  interstate  and  fordgvi 
commerce.  But  thqr  cannot  affect  die  power  of  Caagnm 
over  mac  commerce;  nerau^  me  power  oi  UMgiess  is  so* 
preme  and  must  prevail 

The  distinction  between  indirecdy  affecting  sobjects  of 
interstate  commerce  and  exercising  or  indirecdy  affecting 
the  power  over  It  IS  nnportant.  The  idea>  may  be  < 
thus:  Gxigress  has  cxdusive  power  over 
meroCt  therefore  a  state  cannot  exercise  mat  power, 
acts  of  Congress  within  its  powers  are  se 
a  state  cannot  indirectly  affect  or  reguhle  the  exerciic  of 
that  power  by  Congress.  But  our  system  is  so  complex  that 
a  state  cannot  possibly  exercise  its  reserved  powers 
indirectly  affecting  subjects  of  luterMate  or  foreign 
merce,  therefore  it  must  be  permitted  to  do  so  when  it  does 
not  affect  the  exercise  of  power  by  Congress. 

We  thus  have  com|4etdy  devdoped  and  expounded  in 
this  case  the  txclusive^esefved  powers  theory. 

Brawn  v.  Maryland,  12  Wheaton,  419  (1827). 

This  case  involved  the  validity  of  an  act  of  Maryland  re* 
quiring  all  miporters  of  foreign  articles  or  commodities  to 
^e  out  a  license  and  pay  a  fee  therefor  before  thqr  wodd 
be  allowed  to  sell  the  same.  The  opinion  b  this  case-  is 
also  by  Chief-Justice  MarshalL    After  again  referring  to 
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the  conflicting  regulations  of  commerce  among  the  con- 
federated states  he  says : 

**  It  may  be  doubted  whether  any  of  tlie  evils  proceeding 
from  the  feebleness  of  the  Federal  Government  contributed 
more  to  that  great  revoUition  which  introduced  the  present 
system,  than  the  deep  and  general  conviction  that  commerce 
ought  to  be  regulated  by  Congress.  It  is  not,  therefore,  a 
matter  of  surprise  that  the  grant  should  be  extensive  as  the 
mischief,  and  should  comprehend  all  foreign  commerce,  and 
all  commerce  among  the  states.  To  construe  the  power  so 
as  to  impair  its  efficacy  would  tend  to  defeat  an  object  in 
the  attainment  of  which  the  American  public  took,  and  justly 
took,  that  strong  interest  which  rose  from  a  full  conviction 
of  its  necessity/' 


'"  What  would  be  the  language  of  a  foreign  govemment 
which  should  be  informed  that  its  merchants,  after  import* 
ing  according  to  law,  were  forbidden  to  sell  the  merchandise 
imported?" 


''  Such  a  state  of  things  would  break  up  commerce.  It 
will  not  meet  this  argument  to  say  that  this  state  of  things 
will  ne\*er  be  produced;  that  the  good  sense  of  the  states 
is  a  sufficient  security  against  it.  The  Constitution  has  not 
confided  this  subject  to  that  good  sense.  It  is  placed  else- 
where. The  question  is,  where  does  the  power  reside*  not 
how  or  will  it  be  probably  abused?  The  power  claimed  by 
the  state  is  in  its  nature  in  conflict  with  that  given  to  Con* 
gress;  and  the  greater  or  less  extent  in  which  it  may  be 
exercised  does  not  enter  into  the  inquiry  concerning  its 
existence.** 


''The  Act  of  .  .  .  Maryland  .  .  .  is  repugnant  to  the 
Constitution  of  the  United  States  and,  consequently,  void." 

Here  is  an  express  statement  that  the  power  in  question 
has  not  been  confided  to  the  States,  but  given  to  Congress, 
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afut  thai  the  cxtetit  to  which  it  fnay  be  exercised  does  flof 
enter  into  the  question  of  its  existence.  This  case  supports 
the  exclusive-reserved  powers  theory. 

It  might  have  been  supposed  that  these  two  cases  had 
settled  that  the  power  in  G>ngress  is  exclusive,  but  there 
followed  a  case  near  the  border  line  of  local  direct  regu- 
lation, in  which  the  opinion  is  not  conclusive,  and  anodier 
in  which  the  question  is  treated  as  an  open  one. 

IVillsoH  et  al.  v.  Black  Bird  Creek  Marsh  Co.,  2 
Peters,  245  (1829). 

This  case  involved  the  constitutionality  of  an  act  of  Dda- 
ware  authorizing  the  construction  of  a  drainage  dan»  across, 
a  small,  sluggish  tidal  stream  running  through  a  pestilential 
marsh. 

The  court  in  an  opinion  by  Chief-Justice  Marshall  hdd 
that  measures  such  as  these  ''  are  undoubtedly  within  those 
which  are  reserved  to  the  states ;"  that  the  abridgment  of  tiie 
use  of  the  stream  is  an  affair  between  the  state  and  its  citixens 
unless  in  conflict  with  the  Constitution  or  a  law  of  the 
United  States;  that  Congress  has  not  legislated  on  die  sob- 
ject;  and  that  the  act  authorizing  the  dam  cannot,  "  under 
all  the  circumstances  of  the  case,  be  considered  as  i*epugnant 
to  the  power  to  regulate  commerce  in  its  dormant  state** 

The  damming  of  a  navigable  stream  is  very  dose  to 
direct  regulation  of  interstate  commerce,  and  yet  **  under 
all  the  circumstances  of  the  case**  any  interference  that  may 
have  been  caused  to  commerce  by  this  dam  seems  to  have 
been  so  incidental  and  trifling  that  the  court  appears  to  treat 
it  as  a  negligible  quantity.  The  decision  appears  to  rest  on 
the  special  circumstances  of  the  case,  but  as  the  measure  is 
pronounced  a  resented  measure,  and  the  question  of  con- 
flict with  the  dormant  power  of  Congress  is  considered, 
which  question  could  arise  in  the  case  of  such  a  purely  local 
regulation  only  on  the  exclusive  theory,  the  case  must  be 
classified  as  based  on  the  cxchisrvc-rcscrvcd  powers  theory. 

City  of  New  York  v.  AftVii,  ii  Peters,  102  (1837). 
Tlie  question  involved  was  the  constitutionality  of  a  stat- 
ute of  New  York  requiring  reports  from  masters  of  in-  ' 
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coming  vessels  as  to  name,  place  of  birth,  last  legal  settle- 
ment, etc,  of  passengers. 

The  majority  of  the  court,  notwithstanding  the  two  pre- 
vious cases,  seemed  to  consider  that  the  question  whether 
the  power  to  regulate  interstate  commerce  in  Congress  is 
or  is  not  exclusive  was  an  open  question,  which  it  was  not 
necessary  for  them  to  decide,  because  they  say :  "  We  are  of 
opinion  that  the  act  is  not  a  regulation  of  commerce,  but  of 
police,  and  that  being  thus  considered  it  was  passed  in  the 
exercise  of  a  power  which  rightfully  belongs  to  the  states.'* 
.  .  .  ''  It  is  apparent  from  the  whole  scope  of  the  law  that, 
etc/*  ..."  and  for  the  purpose  a  report  was  required  of 
the  names,  places  of  birth,  of  all  passengers,  that  the  neces- 
sary steps  might  be  taken  by  the  city  authorities  to  prevent 
them  from  becoming  charges  as  paupers. 

**  Now,  we  hold  that  both  the  end  and  the  means  here 
used  are  within  the  competency  of  the  states,  since  a  portion 
of  their  powers  were  surrendered  to  the  Federal  Govern- 
ment   Let  us  see  what  powers  are  left  with  the  states.'* 

"  We  think  it  as  competent  and  as  necessary  for  a  state 
to  provide  precautionary  measures  against  the  moral  pesti- 
lence of  paupers,  vagabonds,  and  possibly  convicts,  as  it 
is  to  guard  against  the  physical  pestilence  which  may  arise 
from  unsound  and  infectious  articles  imported,  or  from  a 
ship  the  crew  of  which  may  be  laboring  under  an  infectious 
disease." 


'"  We  are  therefore  of  opinion  that  ...  the  act  ••  . 
does  not  assume  to  regulate  commerce  .  .  .  and  is  con- 
stitutional" 

It  will  be  seen  that  the  reasoning  in  this  case  is  consistent 
with  the  foregoing  cases  in  that  it  holds  with  them  that  the 
exercise  by  a  state  of  one  of  its  acknowledged  powers  is  not 
invalid  because  of  an  indirect  regulation  of  interstate  com- 
merce. Justice  Story  in  a  strong  dissenting  opinion  differs 
with  his  colleagues  not  in  theory,  but  in  application  of  the 
theory  to  the  facts  of  the  case.    He  goes  the  full  length  of 
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tlie  argument  and  practical  decision  of  Chief-Jiistice  Mar- 
shall in  tlie  previous  cases,  and  shows  that  die  Chief-Jiistice 
intended  to  rule  that  the  power  of  Gmgress  is  exdusive 
Tested  by  this,  he  considered  die  statute  unconstitntiooal 
because  it  applied  not  only  to  passengers  who  arrive  at 
New  York,  but  also  to  all  who  have  been  landed  at  places 
out  of  the  territorial  limits  of  New  York.  His  language 
isasfoOows: 

''  It  has  been  argued  that  the  power  of  Congress  to  regu- 
late commerce  is  not  exclusive,  but  concurrent  witii  thai  of 
the  states^  If  this  were  a  new  question  in  this  court,  whoDy 
untouched  by  doctrine  or  decision,  I  should  not  hesitate  to 
go  into  a  full  examination  of  all  the  grounds  upon  whidi 
concurrent  authority  is  attempted  to  be  maintained.  But 
in  pomt  of  fact,  the  whole  argument  on  this  very  question, 
as  presented  by  the  learned  counsd  on  the  present  occasion, 
was  presented  by  the  learned  counsd  who  argued  die  case 
of  Gibbons  v.  Ogden,^^  and  it  was  then  ddiberal^  ex- 
amined and  deemed  inadmissible  by  the  court  Mr.  Chief- 
Justice  Marshall,  with  his  accustomed  accuracy  and  ful- 
ness of  illustration,  reviewed  at  that  time  the  whole  grounds 
of  the  controversy,  and  from  that  time  to  die  present  die 
question  has  been  considered  (as  far  as  I  know)  to  be  at 
rest  The  power  given  to  Congress  to  rq^ulate  conunerce 
with  forrign  nations  and  among  the  states  has  been  deemed 
exdusive,  from  the  nature  and  objects  of  die  power,  and 
the  necessary  implications  growing  out  of  its  exerdse.*? 

**  In  this  opinion  I  have  the  consolation  to  know  that  I 
had  the  entire  concurrence,  upon  the  same  grounds^  of  that 
great  constitutional  jurist,  the  late  Mr.  Chief-Justice  Mar* 
shaU.  Having  heard  the  former  arguments,  his  ddibente 
opinion  was  that  the  act  of  New  York  was  unconstitutional 
and  that  the  present  case  fell  direcdy  within  the  principles 
established  in  the  case  of  Gibbons  v.  Ogdcn  ^'  and  Brawn  v. 
The  State  of  Marylandr  » 


"9  WlMttOQ  R.  I. 

"'pWhcitR.i. 
""la  Wheat  R.  419^ 
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Mention  in  the  above  of  the  argument  that  the  states  have 
concurrent  power  with  Congress  to  regulate  commerce  is 
worthy  of  special  note. 

This  theory  was  passed  by  without  decision  by  the  ma- 
jority  of  the  court,  but  is  thus  refuted  by  Mr.  Justice  Story. 
In  subsequent  decisions  it  will  be  seen  that  this  theory  was 
again  advanced  and  introduced  much  confusion  into  the  rea- 
soning of  the  court  and  of  individual  justices.  This  case 
may  also  be  classified  as  supporting  the  excluswe-reserved 
powers  theory. 

Graves  et  ah  v.  Slaughter,  15  Peters,  505  ( 18.11  )• 
The  conflict  between  the  exclusive  theory  and  the  con- 
current sovereignty  theory  takes  decidec^  form  in  this  case. 
The  question  involved  the  validity  of  the  Cmstitution  of 
Mississippi,  providing  that  "  the  importation  of  slaves  shall 
be  prohibited  from  and  after  May  i,  1833." 

It  was  held  that  this  was  not  operative  without  action  by 
the  legislature.  However,  McLean,  J.,  in  concurring  gave 
his  views  on  the  question  of  interference  with  interstate 
commerce  as  follows: 

•  .••••• 

"'  In  the  case  of  Gibbons  v.  Ogdeti  this  court  decided  that 
the  power  to  regulate  commerce  is  exclusively  vested  in  Con- 
gress, and  that  no  part  of  it  can  be  exercised  by  a  state." 

**  It  has  been  contended  that  a  state  may  exercise  a  com- 
mercial power  if  the  same  has  not  been  exercised  by  Con- 
gress. And  that  this  power  of  the  state  ceased  when  the 
Federal  authority  was  exerted  over  the  same  subject  matter. 

"  This  argument  is  founded  upon  a  supposition  that  a 
state  may  exercise  a  power  which  is  expressly  given  to  the 
Federal  Government,  if  it  shall  not  exert  the  power  in  all 
the  modes  and  over  all  the  subjects  to  which  it  can  be  ap- 
plied. If  this  rule  of  construction  were  generally  adopted 
and  practically  enforced,  it  would  be  as  fatal  to  the  spirit 
of  the  Constitution  as  it  is  opposed  to  its  letter.'* 

It  will  be  noted  that  it  is  here  considered  that  Gibbons  v. 
Ogden  decided  that  the  power  of  Congress  is  exclusive. 
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Qiief-Justice  Taney,  on  the  contrary,  in  a  concurring  opin- 
ion  treats  this  as  an  open  question  and  broaches  the  general 
concurrent  sovereignty  theory,  though  avoiding  a  decision 
on  it.    His  language  is: 

"  But  the  question  upon  which  the  different  opinions  have 
been  entertained  is  this:  Would  a  regubtion  of  commerce, 
by  a  state,  be  valid  until  Congress  should  otherwise  direct: 
provided  such  regulation  was  consistent  with  the  regulations 
of  Congress,  and  did  not  in  any  manner  conflict  with  them. 

'"  No  case  has  yet  arisen  which  made  it  necessary,  in  the 
judgment  of  the  court,  to  decide  this  question.  It  was 
treated  as  an  open  one  in  the  case  The  City  of  New  York  v. 
Miln,^^  decided  at  January  Term,  1837,  as  will  appear  by 
the  opinions  then*delivered;  and  since  that  time  the  point 
has  never,  in  any  form,  come  before  the  court  Nor  am  I 
aware  that  there  is  any  reason  for  supposing  that  sudi  a 
case  is  likely  to  arise.  For  the  states  have  very  little  tempta- 
tion to  make  a  regulation  of  commerce  when  they  know 
that  it  may  be  immediately  annulled  by  an  act  of  Congress, 
even  if  it  does  not  at  the  time  it  is  made  by  the  state  conflict 
with  any  law  of  the  General  Government'' 

This  is  follbwed  by  an  opinion  by  Baldwin,  J.,  who  states 
in  as  strong  language  as  can  well  be  employed  that  it  has 
been  conclusively  settled  that  die  power  of  Congress  is  ex* 
elusive.    His  language  on  this  point  is : 

''That  the  power  of  Congress  'to  regulate  commerce 
among  the  several  states*  is  exclusive  of  any  interference  by 
the  states,  has  been,  in  my  opinion,  conclusively  settled  hf 
the  solemn  opinions  of  this  court  in  Gibbons  v.  Ogden^ 
and  in  Browtt  v.  Marylatid.*^  If  these  decisions  are  not  to 
be  taken  as  the  established  construction  of  this  clause  of  the 
Constitution,  I  know  of  none  which  are  not  yet  open  to 
doubt;  nor  can  there  be  any  adjudications  of  this  court, 
which  must  be  considered  as  authoritative  upon  any  ques- 
tion, if  these  are  not  to  be  so  on  this.*' 

"  Causes  may,  indeed,  arise  wherein  there  may  be  found 

**ii  Pcten,  108. 
"9  Wheat  i85-a2a. 
"»  Wheat  43^-446. 
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difficulty  in  discriminating  between  regulations  of  'com- 
merce among  the  several  states'  and  the  regulations  of  *  the 
internal  police  of  a  state;'  but  the  subject  matter  of  such 
regulations,  of  either  description,  will  lead  to  the  true  line 
which  separates  them  when  they  are  examined  with  a  dis- 
position to  avoid  a  collision  between  the  powers  granted  to 
the  Federal  Government,  by  the  people  of  the  several  states^ 
and  those  which  they  have  reserved  exclusively  to  them- 
selves. '  Commerce  among  the  states/  as  defined  by  this 
court,  is  'trade,'  'traffic,'  'intercourse,'  and  dealing  in 
articles  of  commerce  between  states,  by  its  citizens  or  others, 
and  carried  on  in  more  than  one  state.  Police  relates  only  to 
the  internal  concerns  of  one  state,  and  commerce  within  it  is 
purely  a  matter  of  internal  regulation,  when  confined  to 
those  articles  which  have  become  so  distributed  as  to  form 
items  in  the  common  mass  of  property.  It  follows  that  any 
regulation  which  affects  the  commercial  intercourse  between 
any  two  or  more  states,  referring  solely  thereto,  is  within 
the  powers  granted  exclusively  to  Congress;  and  that  those 
regulations  which  affect  only  the  commerce  carried  on 
within  one  state,  or  which  refer  only  to  subjects  of  internal 
police,  are  within  the  powers  reserved." 

The  conflict  here  displayed  between  the  theories  is  con- 
tinued in. 

The  License  Cases,  5  Howard,  504  (1847). 

Taney,  C  J.,  says: 

"  Each  of  the  cases  has  arisen  upon  state  laws,  passed  for 
the  purpose  of  discouraging  the  use  of  ardent  spirits  within 
their  respective  territories  by  prohibiting  their  sale  in  small 
quantities  and  without  licenses  previously  obtained  from  the 
state  authorities.  And  the  validity  of  each  of  them  has  been 
drawn  in  question  upon  the  ground  that  it  is  repugnant  to 
that  part  of  the  Constitution  of  the  United  States  which 
confers  upon  Congress  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states." 

**  The  question,  therefore,  brought  up  for  decision  is,  .  .  • 
(or)  in  other  words,  whether  the  grant  of  the  power  to 
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Congress  is  of  itself  a  prohibition  to  the  states,  and  renders 
all  state  laws  upon  the  subject  null  and  void.  ...  It  is  wdl 
known  that  upon  this  subject  a  difference  of  opinion  has 
existed,  and  still  exists,  among  the  members  of  this  court 
But  with  every  respect  for  the  opinion  of  my  brethren  with 
whom  I  do  not.agree,  it  appears  to  me  to  be  very  dear  that 
the  mere  grant  of  power  to  the  General  Government  cannot, 
upon  any  just  principles  of  construction,  be  construed  to  be 
an  absolute  prohibition  to  the  exerdse  of  any  power  over  die 
same  subject  by  the  sutes.  The  controlling  and  supreme 
power  over  commerce  with  fordgn  nations  and  the  several 
states  is  undoubtedly  conferred  upon  Congress.  Yet,  in  mf 
judgment,  the  state  may  neverthdess,  for  the  safety  or  con* 
\-enience  of  trade,  or  for  the  protection  of  the  health  of  its 
dtizens,  make  regulations  of  commerce  for  its  own  ports 
and  harbors,  and  fo»its  own  territory,  and  sudi  rq;ulatioos 
are  valid  unless  they  come  in  conflict  with  a  law  of  Coo- 


**  It  has  been  said,  indeed,  that  quarantine  and  health  laws 
are  passed  by  the  states,  not  by  virtue  of  a  power  to  rcgulale 
commerce,  but  by  virtue  of  thdr  police  powers  and  in  order 
to  guard  the  lives  and  health  of  their  dtizens.  This,  how- 
ever, cannot  be  said  of  the  pilot  laws,  which  are  yet  admitted 
to  be  equally  valid.  But  what  are  the  police  powers  of  a 
state?  They  are  nothing  more  or  less  than  the  powers  of 
government  inherent  in  every  sovereignty  to  the  extent  of 
its  dominions.  And  whether  a  state  passes  a  quarantine 
law,  or  a  law  to  punish  offences  or  to  establish  courts  of 
justice,  or  requiring  certain  instruments  to  be  recorded,  or 
to  regulate  commerce  within  its  own  limits,  in  every  case 
it  exercises  the  same  power — that  is  to  say,  the  power  of 
sovereignty,  the  power  to  govern  men  within  the  limits  of 
its  own  dominions.  It  is  by  virtue  of  this  power  Aat  it 
legislates;  and  its  authority  to  make  regulations  of  com- 
merce is  as  absolute  as  its  power  to  pass  health  biws,  ex- 
cept in  so  far  as  it  has  been  restricted  by  the  Constitutkm 
of  the  United  States.    And  when  the  validity  of  a  state 
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law  making  regulations  of  commerce  is  drawn  into  question 
in  a  judicial  tribunal,  the  authority  to  pass  it  cannot  be 
made  to  depend  upon  the  motives  that  may  be  supposed  to 
have  influenced  the  legislature,  nor  can  the  court  inquire 
whether  it  was  intended  to  guard  the  citizens  of  the  state 
from  pestilence  and  disease,  or  to  make  regulations  of 
commerce  for  the  interests  and  convenience  of  trade. 

"  Upon  this  question  the  object  and  motive  of  the  state 
are  of  no  importance  and  cannot  influence  the  decision.  It 
is  a  question  of  power. 

"  Are  the  states  absolutely  prohibited  by  the  Constitution 
from  making  any  regulations  of  foreign  commerce?  If 
they  are,  then  such  regulations  are  null  and  void,  whatever 
may  have  been  the  motive  of  the  state,  or  whatever  the  real 
object  of  the  law,  and  it  requires  no  law  of  Gmgress  to 
control  or  annul  them.  Yet  the  case  of  Gibbons  v.  Ogden 
unquestionably  affirms  that  such  regulations  may  be  made 
by  a  state,  subject  to  the  controlling  power  of  G>ngresfl. 
And  if  this  may  be  done,  it  necessarily  follows  that  the 
grant  of  power  to  the  Federal  Government  is  not  an  abso- 
lute and  entire  prohibition  to  the  states,  but  merely  confers 
upon  G>ngress  the  superior  and  controlling  power." 

It  is  to  be  noted  tliat  the  concurrent  sovereignty  theory 
is  here  fully  expounded  and  carried  to  its  ultimate  and  logi- 
cal limits,  and  it  is  held  that  the  state  has  sovereign  power 
to  regulate  interstate  and  foreign  commerce  in  the  absence 
of  regulation  by  G>ngress;  that  this  is  a  part  of  the  sov- 
ereignty of  the  state  which  was  never  yielded  to  G)ngress» 
but  merely  made  subject  to  the  concurrent  sovereignty  of 
Congress  over  this  subject  whenever  Congress  chooses  to 
exercise  its  sovereignty.  Also,  that  the  object  and  purpose 
cannot  be  inquired  into  as  to  whether  it  is  for  any  other 
purpose  or  "to  make  regulations  of  commerce  for  the 
interest  and  convenience  of  trade."  In  other  words,  a  sov- 
ereign power  exists  to  make  regulations  of  commerce,  both 
interstate  and  foreign,  subject  only  to  the  power  of  Congress 
when  exercised.  If  this  theory  be  sound,  a  state  can  make 
within  its  own  limits  any  regulation  of  interstate  or  foreign 
commerce  whatsoever,  merely  because  it  wills  to  do  so. 
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provided  Congress  has  not  legishted  on  the  sainie  subject 
The  sovereignty  of  each  state  over  that  part  of  mterstate 
and  foreign  commerce  which  takes  place  within  its  terri- 
toiy  is  absolutdy  equal  and  coextensive  with  die  sov- 
ereignty of  Congress  thereover,  provided  only  that  when  the 
latter  sovereignty  is  actually  exercised  any  conflicting  actual 
exercise  of  the  former  must  yield  This  theory  we  have 
termed  for  convenience  the  general  concmnrent  pawen 
theory. 

Cooley  \.  Board  of  Wardens  of  PhOadel^^  M 
How.  ^99  (1851). 

The  court  sustained  the  constitutionality  of  a  statute  of 
Pennsylvania  rq^ulating  pilots  and  the  taking  of  pilots  by 
vessels.  In  doing  so  the  court  held  dut  it  was  a  regulation 
of  navigation,  and  as  commerce  includes  navigation,  neces- 
sarily also  a  r^fulation  of  commerce.  Proceeding  lo  the 
question  whether  the  Constitution  dq>rives  die  states  of 
power  to  r^fulate  pilots,  it  holds  that  that  qucstioB  has 
never  been  decided  by  this  cocQrt,  and  then  introduces  a  new 
theory,  which  we  have  called  die  local  concurrent  powers 
theory;  the  language  of  the  court  in  its  opfauob  by  CuftiSi 
J.,  bdqg: 


''  The  grant  of  commercial  power  to  Congress  does  not 
contain  any  terms  whidi  expressly  exclude  the  states  fron 
exercising  an  authority  over  its  subject-matter." 


''  Either  absolutdy  to  affirm  or  deny  that  die  nature  of 
this  power  requires  exclusive  legislation  by  Congress  is  to 
lose  sight  of  the  nature  of  the  subjects  of  this  power,  and 
to  assert  concerning  all  of  them  what  is  really  applicable 
but  to  a  part  Whatever  subjects  of  this  power  are  in  their 
nature  national,  or  admit  only  of  one  unif<Mrm  qrstem^  or 
plan  of  regulation,  may  justly  be  said  to  be  of  such  a  nature 
as  to  require  exclusive  legislation  by  Congress.** 
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'*  How  then  can  we  say,  that  by  the  mere  grant  of  power 
to  regulate  commerce,  the  states  are  deprived  of  M  the 
power  to  legislate  on  this  subject,  because  from  the  nature 
of  the  power  the  legislation  of  Congress  must  be  exclusive. 

"  This  would  be  to  affirm  that  the  nature  of  the  power 
is  in  any  case  something  different  from  the  nature  of  the 
subject  to  which,  in  such  case,  the  power  extends,  and  that 
the  nature  of  the  power  necessarily  demands,  in  all  cases, 
exclusive  legislation  by  G>ngress,  while  the  nature  of  one 
of  the  subjects  of  that  power,  not  only  does  not  require  such 
exclusive  legislation,  but  may  be  best  provided  for  by  many 
different  systems  enacted  by  the  states,  in  conformity  with 
the  circumstances  of  the  ports  within  their  limits. 

"  In  construing  an  instrument  designed  for  the  formation 
of  a  government,  and  in  determining  the  extent  of  one  of  its 
important  grants  of  power  to  legislate,  we  can  make  no  such 
distinction  between  the  nature  of  the  power  and  the  nature 
of  the  subject  on  which  that  power  was  intended  practically 
to  operate,  nor  consider  the  grant  more  extensive  by  affirm* 
ing  of  the  power,  what  is  not  true  of  its  subject  now  in 
question. 


"  It  is  the  opinion  of  a  majority  of  the  court  that  the  mere 
grant  to  Congress  of  the  power  to  regulate  commerce  did 
not  deprive  the  states  of  power  to  regulate  pilots,  and 
that  although  Congress  has  legislated  on  this  subject,  its 
legislation  manifests  an  intention,  with  a  single  exception, 
not  to  regulate  this  subject,  but  to  leave  its  regulation  to 
the  several  states.  To  these  precise  questions,  which  are 
all  we  are  called  on  to  decide,  this  opinion  must  be  under- 
stood to  be  confined.  It  does  not  extend  to  the  question 
what  other  subjects,  under  the  commercial  power,  are  within 
the  exclusive  power  of  Congress,  or  may  be  regulated  by 
the  states  in  the  absence  of  all  Congressional  legislation; 
nor  to  the  general  question  how  far  any  regulation  of  a  sub* 
ject  by  Congress  may  be  deemed  to  operate  as  an  ex- 
clusion of  all  legislation  by  the  states  upon  the  same  subject 
We  decide  the  precise  questions  before  us  upon  what  we 
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deem  sound  principles,  applicable  to  this  particular  subject 
in  the  state  in  which  the  legislation  of  Congress  has  left  it 
We  go  no  further.** 

Here  it  will  be  noted  is  introduced  a  new  idea,  that  tha 
power  over  commerce  is  to  be  di^'ided  according  to  tha 
nature  of  the  subjects  on  which  it  acts,  that  is  according  as 
they  are  national  or  local  in  their  nature*  A  distinction  be- 
tween the  subjects  of  commerce  is  siristituted  for  a  distinc- 
tion between  the  kinds  of  commerce;  whetficr  interstate  or 
intrastate,  and  between  the  powers  over  these  two  kinds  of 
coromerce  And  it  is  hdd  that  exdusi\-e  power  it  vested  in 
Oxigress  over  "whatever  subjects  of  this  power  are  in 
didr  nature  national,  or  admit  only  of  one  uniform  systcnib 
or  plan  of  reguhtion/'  but  to  die  states  is  left  concurrent 
power  over  matters  of  a  local  nature.  The  theory  it  a  new 
one,  the  opinion  is  hesitating,  and  oonfintt  itaelt  to  far  at 
the  jurisdiction  of  the  states  is  concerned,  strictly  to  the 
determination  of  the  right  of  a  state  to  r^iulale  pik)ta»  and 
nothing  dte. 

Mr.  Justice  McLean  in  dissenting  takes  exceptkm  to  i 
theory  and  sayt: 

**  That  a  sti^te  may  rq^ulate  foreign  commerce,  or 
merce  among  the  sutes,  is  a  doctrine  which  has  been  ad- 
vanced by  the  individual  judges  of  this  court;  but  never 
before,  I  believe,  has  such  a  power  been  sanctioned  by  the 
decision  of  this  court  ** 

He  considers  the  statute  a  regulation  of  interstate  com* 
merce,  and  therefore  void. 

Mr.  Justice  Danill  agreed  in  the  decision,  but  differed  in 
his  reasoning.  He  held  that  the  power  to  enact  pilot  laws, 
though  **  in  some  degree  connected  with  commercial  inter- 
course, does  not  come  essentially  and  r^[ularly  within  that 
power  of  commercial  rq^ulation  vested  by  the  Constitation 
m  Congress. 

In  conclusion  he  says :  'M  am  forced  to  conclude  that  this 
is  an  original  and  inherent  power  in  the  states  and  not  one 
to  be  merely  tolerated,  or  held  subject  to  the  sanction  of  the 
Federal  Government'' 

It  is  submitted  that  the  dissenting  opinion  by  Mr.  Justice 
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McLean  adopts  the  true  interpretation  of  Gibbons  v.  Ogden^ 
though  it  errs  in  holding  that  the  regulation  of  pilots  is 
not  within  the  reserved  powers  of  the  states;  and  tliat  the 
opinion  of  Mr.  Justice  Danill  sets  out  the  principles  on  which 
this  case  should  have  been  determined,  in  that  it  shows  that 
the  regulation  of  pilots  is  not  a  direct  regulation  of  com- 
merce, but  the  exercise  of  a  reser>'ed  power  of  the  states, 
and  therefore  not  an  invasion  of  the  power  of  Congress* 
which  is  exclusive. 

We  thus  see  that  the  court  distinctly  casts  aside  the  gen- 
eral concurrent  powers  theory,  but  adopts  and  advances  a 
modified  form  of  it.  It  in  part  also  adopts  the  generally 
accepted  interpretation  of  Gibbons  v.  Ogdcn  so  far  as  to 
hold  that  the  power  of  Congress  is  exclusive  as  to  some 
things.    It  is  a  compromise  between  the  two  theories. 

The  first  was  that  of  Chief-Justice  Marshall  and  Mr. 
Justice  Story,  which  we  call  the  exclusive-reserved  powers 
theory,  to  the  effect  that  Congress  has  exclusive  power  to 
directly  regulate  interstate  and  foreign  commerce.  The 
second  was  that  of  Qiief-Justice  Taney,  which  we  call  the 
general  concurrent  powers  theory,  'to  the  effect  that  Congress 
and  the  slates  have  general  concurrent  powers  as  wide  as 
sovereignty.  The  new  theory  of  Mr.  Justice  Curtis,  which 
we  call  the  local  concurrent  powers  theory,  is  that  Congress 
has  an  exclusive  power  as  to  national  subjects  of  commerce, 
and  Congress  and  the  states  a  concurrent  power  as  to  local. 

This  attempted  combination  of  two  essentially  inconsist- 
ent theories,  it  will  be  seen  in  the  later  cases,  has  since  led  to 
much  confusion  of  reasoning. 

Ja$nes  S.  Rogers. 
(To  be  continued) 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ACCOftD  AND  SATISFACTION. 

In  U.  S.  Bobbin  and  Shuttle  Co.  v.  Thissctt,  137  Fed  I, 
the  United  States  Circuit  G>urt  of  Appeals,  First  Circuit* 
Acts  decides  that  where  an  employer  sent  to  an  em- 
Caartitottog  ployee  a  checlc  for  wages,  and  a  statement  show- 
ing the  rate  at  which  they  were  computed,  which  was  a 
matter  in  dispute  between  them,  and  a  receipt  in  full  to  a 
date  given  to  be  signed  and  returned,  directing  that,  if  the 
account  Avas  not  found  correct,  the  chedc  be  returned,  the 
acceptance  and  cashing  of  the  check  created  an  acoc^  and 
satisfaction  of  the  claim,  and  also  determined  the  employee's 
wages  for  the  future  in  the  absence  of  further  contract, 
although  he  did  not  return  the  receipt,  but  assumed  to  hoM 
the  matter  open  for  future  consideration.  See  also  Nassoij 
V.  Tomlinson^  148  N.  Y.  326. 


BANKRUPTCY. 

A  rule  of  very  practical  importance  in  connection  with 
bankruptcy  proceedings  is  laid  down  by  the  United  States 

g^  ^  District  0>urt,  E.  D.  Pennsylvania,  In  re  Sas- 
Pftpinyi     ton  Furnace  Company^  136  Fed.  697,  where  it 

^^"^^  is  held  that  to  authorize  an  order  for  the  sale 
of  a  bankrupt's  property  free  of  liens,  the  record  should 
show  affirmatively  that  every  creditor  whose  lien  will  be 
discharged  has  received  notice  of  the  application  therefor, 
and  a  general  statement  by  the  referee  that  such  notice 
has  been  given  is  insufficient 

The  United  States  District  Court,  D.  New  Hampshire, 
decides  In  re  Peasley,  137  Fed.  190,  that  in  the  absoice  of 
stfrrtciaiM  ^"y  authoritative  state  decision  or  statute  gov- 
erning the  case,  a  vendee  under  a  contract  for 
the  purchase  of  land,  who  has  recorded  his  bond  for  a  deed 
and  paid  the  purchase  money,  on  the  bankruptcy  of  the 
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BANKRUPTCY  (Continued). 

vendor  without  having  conveyed,  is  entitled  to  prove  his 
claim  as  one  secured  by  an  equitable  lien  on  the  land. 

In  Upson  v.  Morris  Bank,  92  N.  Y.  Supp.  iioi,  the 
New  York  Supreme  Court  (Appellate  Division,  First  Dc- 
isMiTSMf  partment)  decides  that  on  an  issue  as  to  whether 
a  debtor  was  insolvent,  within  the  meaning  of 
the  Bankrupt  Act,  at  the  time  that  he  gave  a  certain  trans- 
fer, the  fact  tltat  late  in  the  afternoon  of  the  same  day  he 
conveyed  nearly  all  his  remaining  property,  thereby  render- 
ing himself  insolvent  within  the  meaning  of  the  Bankrupt 
Act,  did  not,  on  the  theory  that  fractions  of  a  day  are  not 
to  be  considered,  render  him  insolvent  at  the  time  of  the 
former  transfer. 

Tlie  United  States  Supreme  Court  decides  in  Guilford 
B.  Kcppel  v.  TifUn  Savings  Bank,  25  S.  C  R.  443,  that  a 
rruiffli  <^^^d^^or  of  a  bankrupt,  who  has  in  good  faith 
received  a  preference  voidable  under  the  Bank- 
ruptcy Act  of  1898,  Section  dje,  solely  because  given  within 
four  months  prior  to  the  filing  of  the  petition  in  bankruptcy, 
and  who  has  in  good  faith  retained  the  preference  until  de- 
prived thereof  by  the  judgnfent  of  a  court  in  a  suit  by  the 
trustee,  still  may  prove  the  debt  so  voidably  preferred,  not- 
withstanding the  provision  of  Section  57g  that ''  the  claims 
of  creditors  who  have  received  preferences  shall  not  be 
allowed  unless  such  creditors  shall  surrender  their  prefer- 
ences." Compare  Pirie  v.  Chicago  Title  and  Trust  Co.,  182 
U.  S.  438. 

In  tVatson  v.  Merrill,  136  Fed.  359,  the  United  States 
Circuit  Court  of  Appeals,  Eight  Circuit,  decides  that  rents 
^^^  which  the  bankrupt  had  agreed  to  pay  at  times 
subsequent  to  the  filing  of  the  petition  in  bank- 
ntptcy  do  not  constitute  a  provable  claim  under  the 
Bankruptcy  Act  of  1898,  because  they  are  not  a  **  fixed 
liability  .  .  .  absolutely  owing  at  the  time  of  the  filing  of 
the  petition  against  him,"  and  because  they  do  not  constitute 
an  existing  demand ;  but  both  the  existence  and  the  amount 
of  the  possible  future  demand  are  contingent  upon  future 
events,  such  as  default  of  lessee,  re-entry  of  lessor,  and 
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assumption  by  trustee,  so  that  they  neither  form  the  basis 
of  an  unliquidated  nor  of  a  liquidated  provable  claim.  See 
and  compare  Dcane  v.  Caldwell^  127  Mass.  242. 

It  is  decided  by  the  United  States  District  Court,  N.  D. 
Iowa,  In  re  Clifford,  136  Fed.  475,  that  the  Bankmptqr 
RiBifiiM  ^^  ^'  ^^9^'  Section  67d,  providing  that  liens 
given  or  accepted  in  good  faith,  and  not  m  con- 
templation of,  or  in  fraud  of,  the  act,  and  for  a  present  con- 
sideration, which  have  been  recorded  according  to  law,  shall 
not  be  affected  by  the  act,  is  satisfied  as  to  recording  if  the 
instruments  be  recorded  before  commencement  of  the  bank- 
ruptcy proceedings.    See  Bcrnhiscl  v.  Firman^  89  U.  S.  17a 

The  United  States  Circuit  Court  of  Appeals,  Fourth  Cir- 
cuit, decides  in  Gorman  v.  Wrights  136  Fed.  164,  that  the 
8tca««4  Bankruptcy  Act  of  1898,  providing  that  the 
ctaiflM  term  "  secured  creditor"  shall  include  a  creditor 
who  has  security  for  his  debt  on  the  property  of  the  bank- 
rupt of  a  nature  assignable  under  the  act,  or  who  owns  such 
a  dd»t  for  which  some  indorser,  surety,  or  other  person  sec- 
ondarily liable  for  the  bankrupt  has  such  security,  a  creditor, 
in  order  to  be  *'  secured,"  must  either  hold  security  against 
the  property  of  tlie  bankrupt  himself,  or  be  secured  uy  the 
individual  obligation  of  another  who  holds  such  security. 

In  Sundling  v.  Willcy,  103  N.  W.  38,  the  Supreme  Court 
of  South  Dakota  decides  that  a  promise  to  pay  ''  as  soon 
^^       as  possible,"  made  after  a  discharge  in  bank- 
^^^  ruptcy,  is  not  a  conditional  promise,  and  is  not, 

as  such,  insufficient  to  support  an  action  on  the  original 
demand.    Compare  Norton  v.  Shepard,  48  Conn.  141. 

A  decision  of  great  practical  importance  is  reached  by 

the  Supreme  Court  of  the  United  States  in  Dattiel  L.  HoUen 

Fir.         v.  /.  A.  Straiion.  25  S.  C.  R.  656,  where  it  is 

"■•^•"^  held  that  the  exemption  of  policies  of  life  in- 
surance under  the  Bankruptcy  Act  of  1898,  Section  6,  where 
they  are  exempted  from  execution  by  the  sute  law,  is  not 
qualified  by  the  proviso  in  Section  70a  of  that  act  (whidi 
vests  the  trustee  with  the  title  of  the  bankrupt,  "  except  in 
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so  far  as  it  is  to  property  which  is  exempt,"  to  certain 
enumerated  classes  of  property),  that  a  bankrupt  having  an 
insurance  poh'cy  which  has  a  cash  surrender  value  payable  to 
himself,  his  estate,  or  his  personal  representatives  may  pre- 
vent the  policy  from  passing  to  the  trustee  by  paying  such 
surrender  value.    See  Steele  v.  Buel,  44  C  C  A.  287. 


BILLS  AND  NOTES 

The  Supreme  Court  of  Iowa  decides  in  Ciiy  Deposit  Bank 
Co.  of  Columbus,  Ohio,  v.  Green,  103  N.  W.  96,  that  a 
B*M.pi4t  bank,  by  discounting  a  note  for  a  depositor,  and 
p«r€iMi«r  giving  him  credit  for  the  proceeds  on  his  de- 
posit accoimt,  does  not,  so  long  as  the  deposit  is  not  drawn 
out,  become  a  bona-fide  purchaser,  so  as  to  be  protected 
against  infirmities  in  the  paper.  "  By  giving  credit  to  the 
indorser  of  the  note  on  his  deposit  account  the  baidc  in 
effect  agrees  to  pay  him  that  amount  of  money  on  demand 
by  chedc  or  order,  and  parts  with  nothing  of  value 
When  it  receives  notice  of  defences  to  the  note,  it  is  still 
in  a  situation,  provided  the  amount  thus  credited  has  re* 
mained  undrawn  by  the  depositor,  to  return  the  note  U>  him 
and  cancel  the  credit"  See  also  Manufacturers'  Nat.  Bank 
v.  Newell,  71  Wis.  309. 

In  Harnett  v.  Holdrege,  103  N.  E.  277,  the  Supreme 
Court  of  Nebraska  decides  that  persons  who  write  their 

iatf«rjcrs:  names  in  blank  on  the  back  of  a  promissory  note 
P»«i        payable  to  the  order  of  the  maker,  which  is  in- 

Bvidcaoi  dorsed  by  such  maker  and  afterwards  delivered 
to  a  third  person,  in  the  absence  of  any  special  agreement 
to  the  contrary  become  liable  thereon  as  indorsers  and  not 
as  joint  makers,  and  their  liability  cannot  be  varied  by  parol 
evidence.  It  is  further  held  that  evidence  of  a  custom  or 
course  of  dealing  previously  pursued  by  the  maker  with 
regard  to  other  notes  of  a  like  character  is  not  admissible 
for  the  purpose  of  showing  inferentially  that  the  indorsers 
were  joint  makers  and  thus  change  and  enlarge  their  lia- 
bility.   Compare  Biglow  v.  CoUon,  13  Gray,  309. 
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CARRIERS. 

In  view  of  the  diflfiaiUy  experienced  by  a  shipper  of  goods 
in  securing  evidence  as  to  how  damage  to  them  or  loss  of 
ijum^  thtm  may  have  occurred,  \tgiA  presumplioiis 
•— <»«^  in  reference  to  such  facts  berame  very  impor- 
rfMum§u*m  ^^^  The  presumptions  as  to  damage  have  been 
fairly  well  worked  out  In  Everett  v.  Norfolk  <md  S.  R. 
Co.,  50  S.  E.  557,  the  Supreme  Coari  of  North  Caroltna, 
dealing  with  the  presumption  in  cases  where  goods  received 
by  a  carrier  for  transportation  are  lost,  holds  that  tfie  pre* 
sumption  is  that  the  loss  occurred  through  n^igcnce. 
Cooqare  Mitchell  v.  Railroad,  124  N.  C  2361 


COAL  LAND& 

With  two  judges  dissenting,  the  Supreme  Court  of  Vtaor 
sylvania  decides  in  Voughiogheny  River  Coal  Co.  v.  ABo' 

J  ^^  gheny  Nat  Bank,  60  At!.  924,  that  where  a 
defendant  owned  coal  under  land,  die  surface 
of  whidi  was  owned  by  another,  and  conveyed  die  coal  to 
a  third  person,  giving  an  obligation  to  indemnify  tfie  grantee 
for  any  damage  resulting  to  tfie  surface  of  the  bnd  by 
reason  of  skilful  and  careful  mining,  sudi  third  person  was 
not  compelled  under*  the  agreement,  in  operating  the  coal, 
to  leave  stq>ports  for  the  surface,  but  where  he  exercised 
skill  in  his  mining  <^ration  he  could  remove  all  the  coal, 
and  the  grantors  must  indemnify  him  against  any  damage 
resulting  from  injury  to  the  surface  whidi  he  may  be  com- 
pelled to  pay  to  the  owner  thereof.  Compare  \VMium  v. 
Pardee,  200'Pa.  474. 


CONSTITUTIONAL  LAW. 

The  Supreme  Court  of  North  Carolina  decides  m  StaU  v. 
Barrett,  50  S.  E.  506,  that  a  sUtute  of  the  state  making  it 
unlawful  for  any  person,  etc,  other  than  licensed 
"^^  "^^  retail  dealers  to  sell  or  dispose  of,  for  gain,  or 
to  keep  for  sale,  within  the  county  of  Union  any  spirituous^ 
vinous,  malt,  or  intoxicating  liquor,  etc,  and  providing 
that  the  keeping  by  any  person  in  his  possession  of  liquor 
to  the  quantity  of  more  tlian  one  quart,  within  such  county^ 
sh^ll  be  prima-facie  evidence  of  his  keeping  it  for  sak^ 
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CONSTITUTIONAL  LAW  (Cdnttimcd). 
within  the  meaning  of  the  act,  is  not  unconstitutional  as  an 
invasion  by  the  legislative  of  the  judicial  department  of  the 
government.  Nor  is  it  unconstitutional  as  depriving  the 
accused  of  the  presumption  of  innocence,  since  it  is  within 
the  legislative  power  to  change  the  rules  of  evidence  and 
declare  that  certain  facts  or  conditions,  when  shown,  shall 
constitute  prima-facie  evidence  of  guilt  G)mpare  Con^ 
monwealih  v.  IVilliafns,  6  Gray,  i. 

In  view  of  the  Insular  Decisions  the  case  of  Fred  RasS' 
mtissen  v.  United  States,  25  S.  C  R.  514,  is  of  special  in- 
jaryTrM  tcrcst.  It  is  there  held  by  the  United  States 
ta  AUakm  Supreme  Court  that  Alaska  was  so  incorporated 
into  the  United  States  by  the  treaty  under  which  it  was  ac- 
quired, and  by  such  subsequent  G>ngressional  legislation 
as  the  act  of  Cbngress  concerning  internal  revenue  taxation, 
and  the  act  extending  the  laws  of  the  United  States  relating 
to  customs,  commerce,  and  navigation  over  Aladca  and 
establishing  a  collection  district  therein,  as  to  render  repug- 
nant to  the  Sixth  Amendment  to  the  Federal  Constitution 
the  provision  of  an  act  that  in  trials  for  misdemeanors  in 
Alaska  six  jurors  shall  constitute  a  legal  jury.  Compare 
with  this  decision  Hawaii  v.  Afankichi^  190  U.  S.  197. 

In  LatiisTnlle  and  Naslwilk  R.  R.  Co.  v.  Barber  Asphalt 
Paving  Company^  25  S.  C.  R.  466,  the  United  States  Su- 

ttrcct  preme  C6urt  decides  that  the  fact  that  the  only 
AiMMMBto  yg^  made  of  a  lot  abutting  on  a  street  imgrovc- 
ment  is  for  a  railway  right  of  way  does  not  make  invalid 
under  the  Fourteenth  Amendment  of  die  Federal  Constitu- 
tion, for  lack  of  benefits,  an  assessment  thereon  for  tfie 
grading,  curbing,  and  paving,  made  under  the  area  rule. 
See  Seattle  v.  Kelleher,  195  U.  S.  351. 

The  United  States  Supreme  Court  renders  a  decision  of 
great  public  importance  in  Lochner  v.  People  of  the  State 
RtffHiattoa     of  New  Yofk,  2$  S.  C  R.  539,  whcrc  it  is  dt* 
•fHoaracf     cidcd   that   the   limitation   of   employment   in 
""•^^        bakeries  to  sixty  hours  a  week  and  ten  hours  a 
day,  attempted  by  the  New  York  statute  law,  is  an  arbi- 
trary interference  with  the  freedom  to  contract  guaranteed 
by  the  Fourteenth  Amendment  to  the  Federal  Constitution, 
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which  cannot  be  sustained  as  a  valid  exercise  of  the  police 
power  to  protect  the  public  health,  safety,  morals,  or  gen- 
eral welfare.  With  this  decision  should  be  con^ared  the 
previous  decision  of  Holden  v.  Hardy^  169  U.  S.  366,  where 
legislation  limiting  the  length  of  time  per  day  during  whidi 
miners  should  work  in  underground  mines  or  workings 
was  uphekL 


CONTRACTS 

In  Edward  H.  Harriman  v.  Northern  Securiiies  Cam^ 
pony,  25  S.  C  R.  493,  the  United  States  Supreme  Comt 
to  PaH  decides  that  the  rule  that  property  ddivered  on- 
■>•"«••  der  an  illq^al  contract  cannot  be  recovered  badt 
by  parties  in  pari  delicto  prevents  the  original  stoddiolders 
in  two  competing  interstate  railway  companies  from  re- 
claiming the  specific  shares  of  stodc  which  they  deliver  to 
a  stodcholding  corporation  in  exchange  for  its  capital  stodc, 
pursuant  to  a  combination  subsequently  adjudged  tll^al, 
under  which  the  corporation  was  to  acquire  a  controlhng 
interest  in  die  capitad  stock  of  each  of  such  railway  com- 
panies, and  they  must  be  content  with  the  ratable  distribu- 
tion of  the  corporate  assets  resolved  upon  by  the  stodc- 
holding corporation.  See  Si.  Louis  R.  Co.  v.  Terre  HauU, 
etc.,  R.  Co.,  145  U.  S.  393* 

The  New  York  Supreme  Gmrt  (Appellate  Division, 
First  Department)  decides  in  Builer  v.  Wright,  92  N.  Y. 

ffyrwn  Supp.  113,  that  where  defendant  agreed  to  de- 
Pn^fmamtm  Uver  to  plaintiff  certain  corporate  stock  in  ooo- 
sideration  of  shares  of  the  stock  of  another  corporatioii» 
together  with  the  resignations  in  writing  of  all  tt^  latter^s 
directors  or  trustees,  on  the  breadi  of  sudi  contract  by  de- 
fendant plaintiff  had  an  adequate  remedy  at  law  for  the 
recovery  of  damages,  and  could  not,  dierefore^  sue  for 
q>edfic  performance,  though  defendant  owned  ninety-two 
per  cent  of  the  stodc  of  the  corporation  to  be  delivered  to 
plaintiflf,  which  stock  was  not  listed  on  any  stodc  exchange 
nor  purchasable  in  the  market  One  judge  dissents.  See 
Johnson  v.  Brooks,  93  N.  Y.  337. 
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CRIMINAL  LAW. 

In  State  v.  Price,  103  N.  W.  195,  the  Supreme  Qmrt  of 
Iowa  decides  that  under  a  statute  providing  that  a  verdict 
p«mtr  of  not  guilty  imports  an  acquittal  on  every  ma- 
Ac^sHtai  terial  allegation  in  the  indictment,  an  acquittal 
under  an  indictment  charging  rape  on  a  female  under  the 
age  of  consent  is  a  bar  to  a  subsequent  proceeding  under  an 
indictment  charging  incest  with  the  same  female  at  the 
same  time,  although  in  the  latter  prosecution  the  state  elected 
to  rely  on  an  act  committed  on  a  different  date  from  thai 
relied  on  in  the  prosecution  for  rape.  Two  judges  dissent 
See  and  compare  State  v.  Harnsby,  8  Rob.  583. 


EASEMENTS. 

In  Clark  v.  Strong,  93  N.  Y.  Supp.  514,  the  New  Yoik 
Supreme  G>urt  (Appellate  Division,  Third  Department) 
PrMh«M  decides  that  an  instrument  conveying  the  right 
Estate  to  lay  pipes  over  real  property,  and  convey  water 
from  a  spring  thereon,  so  long  as  the  grantee  or  any  of  his 
family  occupies  certain  lands,  conveys  a  freehold  estate  in 
an  interest  in  the  land,  and  is  within  the  statute  law,  pro- 
viding  that  a  grant  of  a  freehold  estate  not  acknowled^^ed 
before  delivery  must  be  attested  by  at  least  one  witness  in 
order  to  take  effect  as  against  a  subsequent  purchaser. 


EMINENT  DOMAIN. 

The  Supreme  Court  of  the  United  States  holds  in  Lee  L. 
Clark  v.  E.  J.  Nash,  25  S.  C  R.  676,  that  the  peculiar  local 
PhmicUm  conditions  in  Utah  justify,  as  authorizing  oon- 
demnation  for  a  public  use,  a  statute  of  that 
state  under  which  an  individual  landowner  may  condemn 
a  right  of  way  across  his  neighbor's  land  for  the  enlarge* 
ment  of  an  irrigation  ditch  therein,  in  order  to  enable  him 
to  obtain  water  from  a  stream  in  which  he  has  an  interest 
to  irrigate  his  land,  which  otherwise  would  remain  abso- 
lutely valueless.  See  also  Fallbrook  Irrig.  District  v.  Brad- 
ley,  164  U.  S.  112. 
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FEDERAL  COURTS. 

The  doctrine  of  Swift  v.Tyson  seems  to  be  gaining  ground 
and  dedsions  applying  it  to  new  cases  are  being  constantly 
0— M— ••!  handed  down.  In  Spinks  v.  Mutual  Reserve 
•-~>t*w  Fund  Life  Asin.  137  Fed.  169,  the  United 
States  Ciraiit.Gmrt,  E.  D.  Kentudcy,  decides  that  whetfier 
a  provision  in  an  insurance  policy  that  no  action  shall  be 
brought  after  the  lapse  of  a  year  from  the  date  of  insured's 
death  is  valid  is  one  of  general  public  policy,  as  to  which 
Federal  courts  will  follow  Federal  decisions,  though  in  con- 
flict with  the  decisions  of  the  highest  courts  of  the  state 
See  in  connection  herewith  note  to  IVilsan  v.  Perrim,  11  C 
C  A.  71. 


FOREIGN  CORPPRATION& 

The  Supreme  G>urt  of  North  Carolina  hokb  in  /.  A. 
Holshouscr  Co.  v.  Gold  Hill  Copper  Co.,  50  S.  E.  650,  tfut 
PMiOTra«  the  statute  of  New  Jersey  dechring  that  the  an- 
iMtt  nual  franchise  or  license  fee  imposed  on  corpora- 
tions chartered  by  that  state  should  be  a  preferred  dot  in 
case  of  insolvency  .can  have  no  extraterritorial  effect,  and 
such  claim  is  not  entitled  to  preference  in  insolvency  pro- 
ceedings against  siKh  corporations  in  another  state.  Com* 
pare  WillUts  v.  IVaite,  25  N.  Y.  577 


HABEAS  CORPU& 

In  United  States  v.  Ju  Toy,  25  S.  C  R.  644,  the  United 
States  Supreme  Court  decides  tliat  habeas  corpus  should  not 
cbiMM  be  granted  in  favor  of  a  person  of  Chinese 
BxctasiM  descent  detained  for  return  to  China  by  tiie. 
steamship  company  which  brought  him  to  an  American  port, 
where  his  petition  alleges  nothing  but  citizenship  as  maldng 
his  detention  unlawful,  and  he  has  been  denied  admission  to 
the  United  States  by  the  immigration  officers  after  examiiui- 
tion,  and  such  denial  has  been  affirmed  on  appeal  by  the 
Secretary  of  Commerce  and  Labor.  Such  procedure,  it  is 
held,  constitutes  due  process  of  law  and  the  judicial  power 
may  not  interfere.  Compare  United  States  v.  Sing  Tuck^ 
194  U.  S.  161. 
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INFANTS. 

It  is  decided  by  the  United  States  Circuit  Court  of  Ap- 
peals,  Sixth  Circuit,  in  Toledo  Traction  Co.  v.  Cameron,  137 
citiscMiiip:  Fed.  48,  that  where  the  father  and  mother  of 
Divorce  •!  an  infant  plaintiff  had  been  divorced,  and  he 
^■"■^^  had  been  9 warded  to  the  custody  of  his  mother, 
his  domicile  and  place  of  citizenship,  for  the  purposes  of 
the  jurisdiction  of  a  Federal  court,  are  determined  by  hers 
so  long  as  he  remains  with  her  and  in  her  care;  and  the 
fact  of  the  divorce  decree  does  not  prevent  her  from  ac- 
quiring citizenship  in  another  state  for  herself  and  him.  See 
Barber  v.  Barber,  21  How.  582. 


JUDGMENTS. 

The  United  States  Supreme  Court  holds  in  Edward 
J  aster  v.  F.  M.  Carrie,  25  S.  C  R.  614,  that  the  refusal  of 
PaiiPaitk  the  Nebraska  courts  to  pennit  an  action  to  be 
m4  Credit  maintained  on  an  Ohio  judgment  denies  the 
full  faith  and  credit  guaranteed  l^  the  Federal  Constitution 
when  based  on  the  alleged  fraud  in  acquiring  jurisdicticm  of 
the  defendant  in  the  Ohio  suit,  in  that  the  service  of  process 
therein  was  only  made  possible  by  giving  defendant  notice 
in  Nebraska  that  plaintiffs  deposition  would  be  taken  in 
Ohio  for  use  in  an  action  for  the  same  cause  then  pending 
in  Nebraska,  in  the  hope  that  defendant  would  attend,  and 
would  delay  his  return  to  Nebraska  after  the  deposition  was 
taken  long  enough  to  permit  service.  See  and  compare 
Jacobs  v.  Marks,  182  U.  S.  583. 

It  is  decided  by  the  Supreme  Court  of  the  United  States  in 
Adelaide  M.  Harding  v.  George  F.  Harding,  25  S.  C  R. 
Paupaiui  679,  that  an  Illinois  decree  for  the  separate 
•■4  Credit  maintenance  of  the  wife  cannot  be  denied  eon- 
dusiveness  in  the  courts  of  another  state  on  the  question  of 
her  desertion,  on  the  theory  that  it  was  rendered  by  consent, 
where  to  assume  that  it  was  a  consent  decree  disregards  the 
rule  of  public  policy  of  Illinois  and  the  express  terms  of  the 
decree,  and  gives  to  the  ex  parte  stipulation  of  the  husband 
that  the  wife  was  living  separate  and  apart  from  him  without 
her  fault  the  effect  of  a  consent  to  the  decree,  while  the  Illi- 
nois courts  regarded  it  as  an  admission  concerning  the  state 
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of  the  proof  on  the  record,  which,  though  rendering  it  un- 
necessary for  the  court  to  analyze  the  proof,  did  not  deprive 
it  of  the  power  to  make  a  judicial  finding  of  the  fact 


JURISDICTION. 

The  Federal  courts  have  concurrent  jurisdiction  witfi 
the  courts  of  the  states  to  hear  and  allow  claims  against  the 
ni»c«ffi  estates  of  deceased  persons  which  involve  ooo* 
— <  A^wtoi-  troversies  over  the  requisite  amounts  betwea 
*******  citizens  of  different  states,  notwithstanding  the 
fact  that  the  states  have  by  their  legislation  conferred  occlu- 
sive jurisdiction  to  hear  and  adjudge  such  claims  upon  thdr 
probate  or  other  state  courts:  United  States  Crcuit  Court 
of  Appeals,  Eighth  Circuit,  in  Schurtneier  v.  Canneciiad 
Mui.  Life  Ins.  Co.,  137  Fed.  42. 


U]iITATION& 

The  United  States  Circuit  Court  of  Appeals,  Eighth  Gr- 
cuit,  decides,  in  Schauble  v.  Schuls,  137  Fed  389,  thai  the 

exemptions  from  the  operation  of  statutes  of 

limitation  usually  accorded  to  infants  do  not  rest 
upon  any  fundamental  doctrine  of  the  law,  but  only  npoa 
express  provision  therefor  in  such  statutes.  It  is  competent 
for  the  Legislature  to  put  infants  and  adults  upon  the  same 
footing  in  this  respect,  and  this  is  the  effect  of  a  statute  oon- 
taining  no  saving  cause  exempting  infants.  See  yaHce  v. 
Vance,  108  U.  S.  514. 


If  ASTER   AND  SERVANT. 

The  New  York  Supreme  Court  (Appellate  Division,  First 
Department)  decides  in  Stewart  v.  Baruch,  93  N.  Y.  Supp. 
T«Hs  cf  161 ,  that  evidence  that  defendant  was  the  owner 
swvMt  of  the  automobile  which  ran  over  plaintiff,  and 
that  the  chaffeur  operating  the  automobile  was  employed  l^ 
defendant,  is  sufficient  to  establish  prima  fade  that  the  chaf- 
feur was  acting  within  the  scope  of  his  employment  at  the 
time  of  the  collision. 
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MUNICIPAL  CORPORATIONS. 

The  Supreme  Court  of  Appeals  of  West  Virginia  decides 

in  Shau*  v.  City  of  Charleston,  50  S.  E.  527,  that  a  munic- 

LiaMiitiMt     ipal  coqx)rat]on  is  not  liable  for  injuries  to  a 

^"••^  person  occasioned  by  the  unsanitary  condition  of 
its  prison  while  he  is  confined  therein  for  violation  of  a  city 
ordinance,  the  maintenance  of  such  prison  being  the  exercise 
of  a  purely  governmental  power.  See  also  Gibson  v.  Huni^ 
ington,  38  W.  Va.  177. 


PLEADING. 

In  Kinney  v.  Mitchell,  136  Fed.  773,  the  United  States 
Circuit  Court  of  Appeals,  Tliird  Circuit,  decides  that  a  state- 
Affidavit  of    mcnt  of  claim,  in  form  assumpsit,  but  which 

D«iMM  seeks  to  recover  damages  for  acts  of  defendant 
done  in  his  judicial  capacity,  does  not  set  up  a  cause  of  action 
requiring  an  affidavit  of  defence  under  the  Act  of  Assembly 
of  the  state  of  Pennsylvania  of  May  25,  1887  (P-  L.  271). 
The  general  rule  is  laid  down  that  the  actions  of  assumpsit 
in  which  judgment  may  be  taken  for  want  of  an  affidavit 
of  defence  are  limited  to  such  as  are  founded  on  contract 
alone,  and  do  not  include  cases  in  which  the  cause  of  actioo 
is  ex  delicto  or  of  a  mixed  character  of  contract  and  tort 
Compare  Corry  v.  Pamsylvania  R.  R.  Co.,  194  Pa.  5161 


RECEIVERS. 

The  United  States  Circuit  Court,  E.  D.  Pennsylvania,  de- 
cides in  Columbia  Nat.  Sand  Dredging  Co,  v.  Washed  Bar 
AMoistMBt  "^^"^  Dredging  Co.,  136  Fed,  710,  that  where 
the  majority  stockholders  of  a  corporation,  who 
are  also  the  directors,  are  clearly  violating  the  charter  rights 
of  the  minority,  as  by  diverting  all  the  earnings  of  the  com- 
pany to  themselves,  either  directly  or  indirectly,  a  court  of 
equity  will  appoint  a  receiver  at  suit  of  a  minority  stodc- 
holder,  although  the  company  is  solvent,  there  being  no  com- 
plete, prompt,  and  efficient  remedy  at  law.  See  also  State  of 
Montana  v.  Second  Judicial  District,  39  Pac.  316. 
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BFI.EASR 

In  Great  Northern  Ry.  Co.  v.  Fowler,  136  Fed.  118^  it 
appeared  that  plaintiflf.  a  railroad  brakeman,  afker  bebif 
1 1  injured,  was  solicited  by  <lef endant's  daim  agent 
to  make  a  settlement,  and  went  with  him  to  die 
oflke  of  defendant's  physician,  who^  afker  an  ex- 
amination, either  through  mistake  or  to  deceive  complainant, 
minimized  his  injuries,  and  stated  that  he  wauM  be  able  to 
work  in  a  week  or  two,  whereupon  plaintiff,  without  odicr 
advice,  was  induced  to  sign  a  release  o£  all  damages  and  de- 
mands on  account  of  his  injuries  in  consideration  of  payment 
of  doctor's  and  nurse's  bill  and  his  wages  for  sodi  pcnod  of 
time.  It  developed,  howe\'er,  that  fSaintiff  was  seriously 
injured,  requiring  a  subsequent  hazardous  and  ddicate  sor* 
gical  operation  on  the  skull,  and  that  he  would  probably 
never  be  able  to  resume  his  vocatkm.  Under  these  drcum- 
stances,  the  United  States  Circuit  Court  of  Appeals^  Ninth 
Circuit,  decides  that  the  release  was  executed  fay  mutual 
mistake  of  the  parties  and  was  subject  to  vacation.  See 
Chicago  N.  W.  Ry.  Co.  v.  Wilcox,  1 16  Fed  913. 


SALES 

The  Supreme  Court  of  Wisconsin  decides  in  Fan  Dwrem 

V.  Fatton,  103  N.  W.  228,  that  standing  timber  is  real  estate 

itoMiaf      within  the  rule  that  there  can  be  no  warranty  of 

Tia»«r  title  to  real  estate  by  parol.  It  is  further  hdd 
that  there  is  no  implied  warranty  of  title  in  a  sale  of  standing 
timber,  it  being  real  estate. 


TAXATION. 

In  Delaware,  Lackawanna  and  Western  R.  R.  Co.,  2^  S 
C  R.  669,  it  is  decided  by  the  Supreme  Court  of  the  United 
giMfe  of  States  that,  including  in  the  appraisement  of  the 
piiirtte  capital  stodk  of  a  domestic  corporation,  for  pur- 
^•''•'■•'^  poses  of  taxation,  under  the  Pennsylvania  taxiiig 
laws,  the  value  of  coal  mined  by  it  within  the  state,  but  situ- 
ated in  other  states,  there  awaiting  sale  when  the  appraise- 
ment was  made,  deprives  the' corporation  of  its  property 
without  process  of  law.  With  this  decision  see  and  compare 
Bank  Tax  Case,  2  Wall.  20a 
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TAXATION  (CoQliniicd). 

In  Old  Dominion  Steamship  Co.  v.  Commonwealth  of 
Virginia,  25  S.  C  R.  686,  the  Supreme  Court  of  the  United 
iat«rstate  States  decides  that  vessels  which^  though  en- 
c^MMTM  gaged  in  interstate  commerce,  are  employed  in 
such  commerce  wholly- within  the  limits  of  a  state,  are  sub- 
ject to  taxation  in  that  state,  although  they  may  have  been 
registered  or  enrolled  under  the  United  States  sUtutes  at  a 
port  outside  the  limits  of  the  state.  Compare  Pullman  Pal- 
ace  Car  Co.  v.  Pemisylvania,  141  U.  S.  i& 


UNFAIR  COMPETITION. 

A  very  interesting  decision  on  the  question  of  the  use  of 
one's  family  name  in  business  occurs  in  Howe  Scale  Cam- 

um  •!  pany  v.  IVyckoff,  Scamatis  &  Benedict,  25  S.  C 
Puiujr  nmm  jj  60^^  ^vherc  the  Supreme  Court  of  the  United 
States  holds  that  a  manufacturer  of  typewriters  under  die 
names  ''  Remington"  and  "  Remington  Standard*'  is  not 
entitled  to  protection  against  the  adoption  by  persons  baring 
respectively  the  surnames  ''  Remington'*  and  "  SholeS**  of 
the  name ''  Remington-Sholes"  for  their  typewriters,  and  the 
giving  of  that  name  to  the  corporation  formed  for  their 
manufacture  and  sale,  where  the  only  confusion  in  the  minds 
of  the  public  as  to  the  original  of  the  product  results  from 
the  similarity  in  names,  and  not  from  the  manner  of  their 
use.  The  general  rule  is  laid  down  that  unfair  competition 
does  not  arise  out  of  the  use  in  a  corporate  name  of  the  sur- 
names of  one  or  more  of  the  incorporators  where  such  use 
by  the  individuals  themselves  or  in  a  partnership  would  not 
be  open  to  that  charge.  See  and  compare  Elgin  National 
Watch  Co.  V.  Illinois  Watch  Case  Co.,  179  U.  S.  665. 
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A  Digest  of  Laws  and  Ordinances  Concerning  Philadbl- 
PHiA»  WITH  Notes  of  Decisions  and  City  Soucitors' 
Opinions  Relating  Thereto,  1701-1904.  Compiled  hf 
WiLUAM  Findlay  Brown,  assisted  by  Ira  Jewell  Vfw- 
LiAMS,  of  the  Philadelphia  Bar.  One  volume,  pp.  ;>08+* 
Philadelphia:  J.  L.  H.  Bayne,  Law  Publisher.    190s- 

In  this  volume  we  have  the  long-promised  and  long-expected 
"  Philadelphia  Digest."  Nothing  need  be  added  to  the  tide  to 
explain  the  scope  and  contents  of  the  work.  It  is,  as  the  title 
indicates,  a  collection  of  the  laws  of  the  General  Assenibly  off 
Pennsylvania  and  ordinances  of  the  city  of  Philadelphia  whidi 
have  particular  application  to  the  city  itself,  supplemented  by 
references  to  the  judicial  decisions  and  opinions  of  the  Gty 
Solicitor  in  which  these  laws  and  ordinances  have  been  ocm- 
strued  and  explained. 

The  book  is  divided  into  seventy  chapters,  dealing  with 
"Corporate  Government,"  "The  Mayor,     "Executive  De- 
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partments/'  the  various  city  bureaus  and  departments,  as  ''  De- 
partment of  Public  Safety,"  "  Bureau  of  Fire/'  etc.,  "  Board  of 
City  Trusts,"  "Coroner,"  "Tuvenile  Court,"  "Councils/' 
'•  Elections,"  "  Liquor  Licenses,  "  Mercantile  Licenses,"  "  Mu- 
nicipal Qaims."  "  Municipal  Contracts,"  "  Road  Laws,"  and  so 
on  through  all  the  subjects  connected  with  the  city  of  Philadel- 
phia and  with  the  muilicipal  government 

The  appendix  contains  a  "  Table  of  Acts,"  "  Table  of  Ordi- 
nances and  Resolutions  of  Councils,"  "  Table  of  Cases/*  **  List 
of  Abbreviations,"  and  "  Index,"  which  are  of  great  assistance 
in  looking  up  any  particular  subject 

The  need  of  a  book  of  this  character  has  been  apparent  for 
a  long  time,  and  the  present  volume  seems  admirable  to  sup- 
ply a  long'felt  want.  The  division  and  subdivision  of  topics 
are  clear  and  precise  and  there  is  no  diflficulty  in  finding  anv 
subject  in  which  one  is  interested.  To  have  a  volume  which 
contains  all  the  laws  and  ordinances  of  Philadelphia  must 
greatly  lessen  the  labor  of  the  lawyer  practising  in  this  dty,  and 
tend  to  give  a  clearer  view  of  the  government,  functions,  and 
commercial  customs  of  the  city  itself.  It  may  be  said  without 
hesitation  that  the  book  will  make  an  extremely  valuable  addi- 
tion to  the  library  of  every  lawyer  practising  at  the  Philadelphia 
Bar.  P.H.S. 

Pingrey's  Extraordinary   Industrial  and   Inter-Statb 

Contracts.    Trade  Unions,  Restraint  of  Trade,  Arbitratioii» 

Corporation  Merger,  Stock  Dealings,  Wager  and  Gambling, 

Limited  Liability  of  Railways,  Truck-Store,  Scrip-Tickets* 

Capacity,  Statute  of  Frauds.  .  By  Darius  H.  Pingrby, 

LL.D.,  Professor  in  Illinois  Wesleyan  University  CcUcge 

of  Law.    Albany,  N.  Y. :  Mathieu  Bender  ft  Con^any.   ' 

Professor  Pingrey  in  his  latest  work  has  treated  the  law  of 

contracts  from  an  economic  and  industrial  standpoint    The 

book  owes  its  origin,  in  the  main,  to  the  new  conditions  bniuA 

about  by  the  growth  of  the  trade  union  and  the  trust    Tne 

treatise  contains  all  the  extraordinary  industrial  contracts  not 

only  known  to  the  common  law,  but  also  under  the  Constitution 

and  various  statutes.    Besides  this,  the  author  has  treated  of 

the  interference  with  contractual  relations  by  outside  parties* 

In  a  word,  the  author  has  taken  up  every  known  peculiarity 

known  in  the  law  of  contracts,  both  between  the  parties  and 

the  outside  world. 

The  author  has  treated  this  immense  field  not  in  the  ordi- 
nary manner  of  text-book  writers.  That  is  to  say,  he  has  not 
taken  up  the  broad  principles  or  generalizations  and  reduced 
them  by  example  to  the  particulars,  but  has  first  taken  up  the 
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proposition  and  then  worked  it  back  to  the  source  wlieie  H 
was  derived  from  the  common  law.  Where  it  was  pordy 
statutory  in  its  origin  he  has  stated  the  proposttioa  and  the 
reasoning  and  then  the  cases  supporting  the  condusiai.  The 
subjects  are  considered  in  a  manner  similar  to  other  works  on 
contracts  and  are  discussed  in  logkal  order,  namdy*  **  Free- 
dom of  GMitract/*  ''  Contracts  in  Vtohtion  of  Law,"  **  Cod- 
tracts  Against  Public  Policy/'  ''Operation  of  Coatracts,** 
'*  Termination  of  Contracts.'' 

The  principal  feature  of  the  work  is  the  completeness  and 
brevity  with  which  the  author  has  treated  the  field  befate  him. 
The  work  is  a  concise  statement  of  the  law  and  a  handy  refer- 
ence4x)ok  for  the  student  and  practitioner.  It  represents  an 
immense  amount  of  time  and  labor,  both  in  the  matter  of  a 
digest  of  cases  and  the  treatment  of  the  subject.  The  author 
is  indeed  to  be  congratulated  on  the  accomplishment  of  the 
almost  herculean  task,  and  we  heartily  reconmiend  Ae  work 
to  the  practitioner  and  the  more  advasiced  student 

twm  sf%  MMm^  MT^ 


The  Commercial  Power  op  Concuss.    By  Paul  Joiiis» 

LL.B.,  of  the  New  York  Bar.     New  Yofk:    Privatdy 

printed.    1904. 

Mr.  Jones  has  given  to  the  profession  a  most  excellent  woik 
on  tfib  subject,  b^ed  on  the  dause  in  the  Constitntiaa:  ^  The 
Congress  shall  have  power  ...  to  regulate  commctce  widi 
ioteign  nations,  and  among  the  several  states,  and  widi  the 
Indian  tribes.''  In  fact,  it  was  this  very  need,  so  great  was 
the  uncertainty  and  confusion  under  the  Articles  of  Confedera- 
tkm,  which  gave  rise  to  the  Constitution  itself.  After  more 
than  a  century  of  legishtion  and  adjudication  in  accordance 
with  this  provision,  the  authority  of  Congress  thereunder  is 
still  rather  vague.  So  closely  allied  with  the  daily  life  of  oar 
people  and  the  development  of  the  country,  in  view  of  oar  Ugh 
state  of  commercial  development  and  the  great  corobinatioos 
of  caq>ital  engaged  therein,  no  question  that  confronts  the 
American  people  is  of  more  vital  importance,  and  the  words 
of  Webster,  ^  Nothing  is  more  complex  than  commerce,  and 
in  an  age  like  this,  no  words  embrace  a  wider  field  dan 
mercial  reguhtion,"  are  increasingly  trae. 

The  author  has  treated  this  difficult  subject  in  a  most 
factory  manner,  and  so  as  to  be  readily  understood.  One 
mendad>le  feature  of  the  work  is  the  complete  line  of  references 
to  the  decisions  of  the  court.  The  book  is  also  valuable  from 
an  historical  standpoint,  tracing,  as  it  does,  the  devekspment 
of  the  question  from  earliest  colonial  days.    The  powers  to  be 
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considered  fall  naturally  into  four  general  classes — yiz.9  Those 
powers  which  belong  exclusively  to  the  several  states;  those 
which  belong  exclusively  to  the  General  Government;  those 
which  may  be  exercised  concurrently  by  both  the  states  and 
the  United  States,  and  those  which  may  be  temporarily  exer- 
cised by  the  states,  but  only  until  Congress,  by  some  direct 
action,  assumes  the  exercise  of  the  power  in  behalf  of  the 
Federal  Government 

One  feature  which  is  lacking,  and  that  would  have  added 
very  materially  to  the  value  and  usefulness  of  the  book,  is  a 
complete  index,  and,  possibly,  a  list  of  authorities  cited. 

WW    m    O*    MM* 

NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  PERI- 

ODICALS. 
CcMTRAL  Law  JouiNAU—July  7. 

In  Hew  Far  hfay  Acts  of  the  Legislature  be  tnade  Contingent  upon 
Being  Accepted  by  Popular  Vote  without  Violating  the  Principle  thai 
Legislative  Power  Cannot  be  Delegated  f  F.  E.  Williams.  The  theory 
of  the  scfMiratJon  of  the  sovereign  powers  of  the  government  b  one 
that  has  had  centuries  of  discussion;  has  seemed  to  be  settled;  has 
come  again  under  discussion  from  ultra  modem  points  of  view  in  these 
days  of  the  new  century.  To  review  a  paper  of  this  kind  would  be  to 
go  over  the  old  ground  asatn  and  add  a  discussion  of  the  newer 
theories,  which  do  not  supplant,  but  rather  supplement,  the  old.  The 
author  of  this  paper  does  not,  however,  call  for  quite  so  exhaustiye 
a  disciusion;  he  takes  for  granted  the  theory  that  legislative  power 
cannot  be  delected,  and  from  that  goes  on  to  attack  his  problem  as 
suted  in  his  title.  He  first  examines  the  form  of  the  act,  which  he 
states  to  be  of  great  importance ;  the  act  must  be  tii  fresenti  to  take 
effect  t»  /M/itro— that  is,  it  must  not  leave  to  the  people  the  responsihili^ 
of  making  the  law,  but  only  of  declaring  whether  they  will  accept  it 
or  not.  *'  The  importance  of  a  complete  form  of  an  enactment  of  this 
kind  is  illustrated  when  the  courts  say  that '  the  vote  should  spring  from 
the  law  and  not  the  law  from  the  vote,'  and  that  the  legislature  must 
exercise  its  own  judgment  definitely  and  finally  on  the  ex|>edienqr  of 
the  act,  and  in  effect  decUre  it  to  be  inexpedient  if  the  vote  is  nnftvor- 
able.*'  Having  satisfied  the  form,  the  act  mav  be  submitted  to  the 
people  without  violating  the  principle  that  legislative  power  cannot  be 
delegated  As  to  manner  of^  operation,  an  examination  is  made  into 
the  operation  of  general  statutes,  local  option  statutes,  and  special  local 
option  statutes,  finding  that  **  the  weight  of  authority  holds  that  in  the 
absence  of  express  constitutional  authorization  a  legislative  act  cannot 
be  made  contingent  upon  being  accepted  by  a  popular  vote  of  the  state 
at  large."  As  to  general  local  option  laws,  we  find  that  they  are  gen- 
erally upheld,  the  reasons  for  this  being  given  with  a  good  deal  of  par- 
ticularity. Special  local  option  laws  have  also  been  upheld.  As  to  the 
subject  matter  of  the  act,  we  find  that  a  great  variety  of  subjects  have 
been  acted  upon,  but  they  are  restricted  to  matters  of  local  interest 
and  concern,  and  cannot  include  matters  of  general  interest  and  concern 
to  all  the  people  of  the  state  or  country.  Lastly  we  find  that  there  arc 
constitutional  provisions  which  may  affect  a  particular  case,  and  here 
again  the  wording  of  the  act  may  be  of  great  importance.  Mr.  Williams 
summarizes  his  conclusions  as  follows: 
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Airjf.  IndcpcBdciit  of  stty  cxpfcis  cooftitotiossl 
the  cnactmcaC,  opcratioa,  or  takiof  effect  of  a  kgislathrc  act  niMiiil  kt 
made  contiagcnt  upon  popular  acceptance  by  the  ttalc  at  laiii;  lor  lltt 
rcaton  that  such  acceptance  ti  mconsittent  with  ow  qriten  of  rcpfo- 
•entative  amernment  and  ts  therefore  coostracd  ai  a  violatmi  of  titt 
principle  that  IctishttiTe  power  cannot  be  dflrgand 

**5rr#ntf.  In  the  absence  of  an  express  lomihlipnal  finitMioi^ 
local  option  laws  both  general  and  i^eaal,  if  conined  lo  local  9MakK 
may  be  passed,  ahhoufh  their  operation  is  contingent  upam  a  favorable 
YOtt  of  the  districU  to  be  affected;  and  sn^  laws  do  not  nolale  titt 
principle  that  legislative  power  cannot  he  delcgatrdL  lor  the  reason 
that  thqr  are  jnsdfied  by  virtue  of  the  power  and  discfetion  of  the 
kgisktnre  in  its  control  of  pnblic  corporations,  and  btcaoas  of  thck 
analo|]r  to  the  qrstem  of  local  self-government  which  toA  '  ' 
America  before  our  coostitirttons  were  adopted  and  in  the 
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Ck&Hes  J0sepk  Bmrn/mrit  ms  m  Lmmftr.  William  Bonolds.  Mr. 
Bonaparie's  very  interestinf  personalitar  has  taken  on  a  still  HMfe  imcr- 
esting  phase  since  his  coming  into  a  Cabinet  pootion  and  the  stirring 
manner  in  which  he  immedately  began  upon  his  dnties  there.  The 
Crttn  Bmg  offers  to  its  readers  anouier  oppottuni^,  among  the  amvy 
now  yi%*cn  bjr  newspapers  and  periodicals,  to  become  a  nttle  bttter 
ac^namted  with  Mr.  Bonaparte.  The  paper  is  written  from  the  view- 
Bomt  of.  one  who  has  had  a  very  intimate  personal  acqoaintance  with 
his  subject,  and  who  wishes  to  give  the  intimate  personal  view  radwr 
than  the  general  broad  view  of  one  who  writes  only  from  kaoi  * 
of  the  public  life  of  the  man  written  about  We  hear  about  Mr. 
parte*s  ibvt  case  and  how  be  went  to  it  in  his  own  carriage 
others  "climbed  the  court-house  hill  on  foot,"  but  we  are  also  loM 


that  he  has  never  nractised  law  to  make  moiicy;  that  is^  he 
aarded  the  faithful  practice  of  the  profession  itself  as  "a  fi 
important  consideration  than  the  amount  of  the  pectmianr  reward.* 
His.  first  political  case  was  in  1975,  tnd  few  people  will  need  to  be  toM 
that  it  was  vigorously  conducted.  From  that  time  he  haf  constantly 
been  "  in  politics"  as  a  reformer.  One  would  imagine  without  being 
told— and  yet  it  is  well  to  be  told— that  Mr.  Bonaparte  "doea  not 
pursue  the  methods  of  the  mere  '  case  hunter*  who  crams  himsdf  lor 
the  occasion  by  the  use  of  Digests  and  the  Encyclopedia  of  Law  and 
Equity,  but  adopts  one  somewhat  similar  to  that  of  Ouef-Juatice 
Marshall,  who  used  to  say  that  after  4  difficult  or  important  case  had 
been  argued  before  him,  hb  habit  was  to  take  a  long  walk  by  himsrif 
and  think  it  over,  until  he  had  arrived  at  a  decision.**  The  optmon 
fiven  of  Mr.  Bonaparte  by  Mr.  Scavem  Tcakle  Wallis,  and  fuotcd  bf 
Mr.  Williams,  would  seem  to  be  one  of  exceptional  insight  Mr.  WalKa 
said  'he  presented  a  more  remarkable  combination  of  perfect  self- 
confidence  and  nuve  diffidence  than  he  had  ever  met  with  in  die  sanm 
person,"*  and  Mr.  Willams  confirms  this  opinkm,  spying:  "  The  rcsuk 
of  thirty-vears'  close  observation  of  Mr.  Bonaparte  has  convinced  am 
that  Mr.  Wallis's  diagnosis  was  correct  The  self<onfidenee  is  alwayt 
exhibited  when  he  is  advocating  a  cause  or  a  principle  tlat  he  bdicves 
to  be  just  and  of  vital  consequence,  and  when  he  is  defending  the 
rights  of  others  which  he  considers  unjustly  assailed.  In  doing  this 
he  is  absolutely  fearless  and  never  has  been  in  anywise  a  respecter  of 
persons.  The  naive  diffidence  is  shown  in  his  absolute  laxJc  of  sdf- 
assertion  in  all  matters  relating  to  his  personal  advancement  or  profit" 
Tk€  Rmgm  of  Uw.    Hon.  Joseph  wTPolk.    Mr.  Folk's  paper  is  so 
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full  of  sentences  that  need  quoting  that  it  is  a  pit^  to  waste  s|»acc  hf 
inserting  ordinary  phrases.    A  few  of  these  quotations  are  giTcn: 

"Business  is  a  good  thing,  honors  are  better  still,  hut  patriotisa 
excels  them  all,  and  without  patriotism  one  is  unworthy  to  m  a  nem* 
ber  of  the  legal  profession.  He  is  a  minister  of  the  law  that  emanatet 
from  citpr,  sUte,  and  naticm,  and  can  no  more  practise  law  in  the  true 
spirit  without  patriotism,  than  can  a  divine  teach  the  doctrines  of  a 
Christ  for  whom  he  has  no  dcYotion.**  **  One  cannot  be  a  good  lawyer 
without  being  honest  Law  and  honesty  go  together,  jests  to  the  con* 
trary  notwithstanding."  "The  reign  of  law  means  the  rule  of  the 
people,  for  a  majority  of  the  people  make  the  laws.  Thor  register 
their  will  crystallized  in  the  form  of  statutes.  We  need  a  rcviTal  <d 
the  rule  of  the  people."  "It  is  not  for  an  executiTC  oflicial  to  say 
whether  a  law  is  good  or  bad,  but  to  enforce  it  as  it  is.  He  should  not 
ask,  is  It  popular?  or,  is  it  g«>od  politics?  but,  is  it  right?  In  the  cnd^ 
if  he  remains  steadfast,  the  right  will  win.  The  trouble  has  been  that 
a  privileged  class  have  violated  the  law  with  impunity  and  escaped 
its  consequences.  It  is  not  hard  to  pursue  with  all  the  terrors  of  the 
law  the  wretch  who  picks  a  pocket  or  steals  a  loaf  of  bread,  but  it  it 
quite  another  matter  when  the  law  is  sought  to  be  put  against  tboat 
who  have  millions  behind  them,  with  political  influence  enough  to 
affect  an  entire  community."  "  If  good  citizens  would  join  hands  hi 
patriotic  endeavor,  the  lawless  could  not  control  anjjrthing,  for  thqr 
constitute  but  a  small  proportion  of  the  entire  popnlatKNk'* 

These  are  good  words  for  us  to  bear;  we  have  too  often  bard 
those  of  the  reformer  who  calls  himself  "  practical,— the  Rooacvchs 
and  the  Jeromes, — who  claim  that  it  is  not  practical  to  do  the  thiaci 
that  Folk  has  done.  Mr.  Folk  in  words  pofnU  out  the  fault  in  their 
reasoning;  Mr.  Folk  in  deeds  has  proven  the  truth  and  the  virtue  ci 
his  own. 

Limiiation  of  the  Hours  of  Labor  mnd  tk$  Federoi  Sm^rftme  Comrt 
Professor  Ernst  Freund.  The  argument  against  the  validity  of  the 
acts  limiting  the  hours  of  labor  is  made  upon  the  ground  that  thqr 
infringe  upon  the  constitutional  right  of  liberty  to  contract ;  the  power 
to  limit  these  hours  is  based  upon  the  right  to  interfere  whoi  the 
health  of  the  people  is  being  injured.  The  courts  of  the  varioot  states 
have  decided  the  question,  some  in  one  way,  some  in  another,  and  the 
arguments  from  tlie  bench  have  shown  every  shade  of  opinion,  no  m- 
ponderance  showing  clearly  in  the  decisions  upon  either  side.    The ' 


decision  in  the  New  York  case  of  People  v.  Lochner  (73  App.  Div.  lao^ 
177  N.  Y.  175)  is  the  one  which  forms  the  basis  for  Mr. 
paper.  "  Bv  the  narrow  margin  of  one  vote,  to  whidi  we  hav« 
aocuslomed  in  important  constitutional  cases,  the  Federal  Supreme 
Court  has  reversed  the  decisions  of  the  lower  New  York'coort^ 
and  declared  the  limitation  of  hours  of  labor,  sought  to  be  imposed  by 
the  act  in  question,  to  be  oontranr  to  the  Fourteenth  AmendnMnL"  Iii 
regard  to  the  questions  as  to  the  authority  and  the  principles  upon 
which  this  decision  were  based  Mr.  Freund  conies  to  the  coodusioa 
that  the  decisions  did  not  bind  them,  and  that  the  principles  weru 
agahist  the  decision,  saying,  "  A  decision  which  reads  into  the  Four- 
teenth Amendment  a  vague  and  controverted  concqit  of  the  liberty  ol 
contract  is  a  novel,  and  hardly  a  fortunate,  step  tn  the  development 
of  our  constitutional  law."  The  ensuing  discussion  of  the  matter  is  in 
excellent  temper  and  shows  a  wide  knowledge  of  the  subject  The 
states  have  been  earnest  in  passing  legislation  regulating  the  hours 
of  labor,  the  people  of  the  states  apparently  believing  that  such  regula- 
tion, in  the  face  of  the  great  power  of  the  corporations  and  the  help- 
lessness of  the  individual  worker,  is  necessary  to  the  well-being  of  the 
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persons  employed  in  great  masses.  The  Supreme  Coart  1 
apparently  decided  that  this  is  an  impairment  of  the  liberty  of  < 
Mr.  Freund  says  of  this  situation :  **  Even  of  those  who  beliere  todi 
legislation  to  be  unwise  or  premature  there  will  be  many  who  will 
refuse  to  believe  that  it  is  o|^K>sed  to  immutable  principles  of  jvstice 
or  to  any  fundamental  principle  of  law,  and  who  will  regard  it  as 
unfortmiate  that  the  highest  tribunal  should  have  sought  to  con 
American  jurisprudence  to  that  view.  Whatever  may  be  tme  of 
mate  developments — and  it  is  safe  to  say  that  a  change  in  public  opii 
sufficiently  strong  and  wide-spread  would  eventually  compel  judicial 
acquiescence,  even  without  a  change  of  the  Fourteenth  Amendment- 
it  cannot  be  denied  that  agitation  for  labor  or  social  legislation  of  an 
advanced  type  has  suffer^  a  serious  check  through  the  decision  in 
Lochner  v.  New  Yark." 

The  CwU  and  the  Comnum  Law,  Hon.  Emltn  McOain.  The  two 
systems  are  treated  as  rivals,  and  we  have  a  verjr  pleasant  discnssioa 
of  the  claims  of  these  rivals,  going  over,  necessanly,  the  usual  ground 
as  to  the  influence  of  the  civil  law  upon  the  common  law  as  held  fay 
the  English-speaking  countries.  Mr.  McOain  says:  ''And  so  I  say 
it  is  that,  as  the  result  of  what  I  have  called  an  historical  accident,  a 
rival  system  of  the  civil  law  has  been  developed  among  the  An^o- 
Saxon  peoples  and  carried  wherever  Anglo-Saxon  power  has  extended. 
And  I  venture  to  sapr,  further,  that  the  principles  of  the  common  law 
are  better  suited  to  mstitutions  which  recognize  the  rifht  of  self-gOT- 
emment  and  the  direct  responsibility  of  the  ruler  to  his  subjects*  and 
the  legal  equality  of  all  men  to  participate  in  the  benefits  of  government 
and  social  order,  than  are  the  fundamental  principles  on  which  the 
civil  law  is  based."  The  conflict  of  the  civil  and  the  coamon  law 
upon  this  continent  and  in  these  states  is  treated  most  aUy,  showinjf 
the  allegiance  of  the  peoples  of  the  states  to  the  common  law  and  their 
belief  that  it  is  best  adapted  to  the  needs  of  a  free  government.  Mr. 
McCain  holds  that  "the  most  fundamentally  important  characteristic 
of  the  common  law  is  that  it  recognizes,  not  merely  theoretically,  but 
practically,  the  doctrine  that  before  the  law  all  men  are  equaL**  ^  Now 
It  is  interesting  to  notice  that  this  fundamental  principle  is  not  only  not 
emphasized  in  the  civil  law,  but  that  the  Roman  system  of  government 
did  not  assume  it,  nor  embody  it  in  existing  institutions.'  Arguing 
along  these  lines,  we  are  given  not  only  a  very  able  and  interesting 
paper,  but  one  which  is  original  in  thought,  and  which  offers  us  a  very 
dtttcrcnt  treatment  from  that  usually  given  to  the  old  discussion  upon 
the  common  and  civil  law  and  the  old  arguments  as  to  their  merits  and 
demerits. 
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Disfranchisement  of  West  Virginia.  /.  Giarles  R  Ambler.  The 
first  attempt  to  restrict  the  franchise  in  West  Virginia  was  the  bill 
known  as  ^  The  voters'  test-oath,"  whose  author  is  quoted  as  saying: 
**  I  do  not  want  the  rebels  to  have  any  share  in  the  government  If 
they  do,  I  shall  be  defeated  by  five  hundred  votes."  It  is  to  be  noted 
that  the  spirit  of  this  renuirk  is  not  notably  patriotic  or  self-denying; 
and  it  is  also  to  be  noted  that  the  same  spirit  seems  to  be  shown 
throughout  the  «^ntire  period  which  is  dealt  with  in  this  paper— the 
reconstruction  period  The  bitter  partisanship,  the  disregard  of  prin- 
ciple  in  order  to  secure  any  advantage,  the  unscrupulousness  of  the 
methods  employed  to  attain  ends,  all  are  set  forth  here  apparently 
without  malice,  it  would  almost  seem,— but  it  is  necessary  to  remember 
that  this  is  only  a  first  instalment, — without  consciousness  that  the 
methods  are  vicious  or  unusual.  The  paper  is  certainly  an  illuminating 
one  as  regards  political  conditions  in  such  states  as  West  Virginia  in 
the  reconstruction  period. 
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THE  EXCLUSIVENESS  OF  THE  POWER  OF 
CONGRESS  OVER  INTERSTATE  AND  FOREIGN 
COMMERCE.* 

(Continued  from- page  Sfu) 

After  the  evolution  of  the  third  theoiy  die  second  theoiy 
was  absolutely  abandoned  for  a  long  time.    It  will  therefore 

^  This  article  b  a  consideration  of  three  theories  at  to  the  exclusive- 
ness  of  the  power  of  Congreu  over  interstate  and  foreign  commerce 
which  have  been  advanced  in  the  opinions  of  the  Supreme  Court  of 
the  United  States 

In  the  preceding  part  of  the  article  the  three  theories  were  considered 
both  from  the  standpoint  of  general  principles  and  from  that  of  tbt 
actual  decisions  of  the  court  The  conclusion  was  reached  tlutfl  on 
grft^ral  principles  only  one  theory,  called  for  convenience  the  exdo- 
sive-reserved  i^owers  theory,  is  sound,  and  that,  apart  from  a  few  ex* 
ceptions  noted,  the  decisions  of  the  court  wherever  either  of  the  other 
theories  conflict  with  it  are  consistent  with  that  theory  only. 

Following  that  a  chronological  review  of  the  cases  with  <(ttotatioiis 
from  the  opinions  was  carried  far  enough  to  show  the  origin  of  the 
three  thcones^ 

This  review  of  the  cases  is  here  continued  for  the  purpose  of  tracing 
the  theories,  their  discussion,  and  disposition  through  the  succeeding 
caites. 

The  three  theories  considered  and  whose  origin  was  showa»  with  the 
designations  for  convenience  attached  to  them,  are:  First,  the  exclusive 
reserved  powers  theorv,  to  the  effect  that  Congress  has  exclusive  power 
of  direct  regulation  oi  interstate  and  foreign  commerce;  but  the  states 
nay.  in  the  absence  of  conflicting  legislation  by  Congress  exercise  their 
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be  ignored,  except  when  specially  mentioned.  It  was  bter 
re-introduced  as  a  basis  for  three  decisions.  These  wcre» 
however,  subsequently  overruled,  and  the  second  theoiy  dis- 
appeared again  from  the  reasoning  of  the  opinions.  It  vras 
re\ived  again  in  one  recent  decision  against  the  most  em* 
phatic  dissents  from  four  justices.  The  first  and  tfaird 
theories  are  traceable  all  through  the  decisions,  first  one  dictt 
the  other  prevailing,  in  some  tases  language  appropriate  to 
one  being  used  to  express  the  other. 

The  consequent  number  of  separate  opmions  and  dissents 
is  remarkable.  • 

It  will  be  sufikient  to  give  the  decisions  in  the  more  im- 
portant cases,  with  a  brief  statement  of  the  theories  on  whidi 
they  are  based 

In  doing  so  numerous  decisions  on  taxation  will  be 
omitted,  because  they  all  agree  that  if  it  be  once  decided  thai 
a  state  tax  falls  directly  on  interstate  commerce,  and  is  not 
merely  a  charge  for  service  rendered,  it  is  unconstitutional, 
and  this  without  respect  to  whether  the  tax  is  a  local  one  for 
local  purposes  or  not 

It  will  be  noticed  that  the  decisions  are  in  the  main  con- 
sistent, though  if  the  reasoning  were  gone  into  fully,  much 
conflict  and  confusion  would  be  seen.  The  reason  for  this 
is  that  the  local  concurrent  sovereignty  theory  was  intro- 
duced originally  in  bridge  and  pilot  cases,  where  the  local 
idea  is  especially  prominent,  and  has  largely  been  confined 
in  its  applicatbn  to  those  and  similar  cases — ferries,  wharves, 
etc  But  the  states  reserved  power  over  these  subjects,  so 
that  the  reser\'ed  power  theory  leads  to  the  same  results  in 

reserved  powers  In  local  affairs,  trtn  though  they  therebgr  incidentallr 
and  indirectly  regulate  interstate  or  foreign  commerce 

Second,  the  general  concurrent  powers  theory,  to  the  effect  that 
Congress  and  the  states  have  general  concurrent  jnrisdictioa  over  inter- 
state and  foreign  commerce,  and  the  states  may  make  any  regulationt 
of  commerce  Uiey  see  fit  within  their  own  terntories»  which  will  be 
valid  unless  they  conflict  with  actual  Irgislation  by  Congresi. 

Third,  the  local  concurrent  powers  theory,  growing  otit  of  aa  tl> 
tempted  combination  of  the  two  former  theories,  to  the  effect  that  ia 
matters  permitting  of  local  regulation  the  states  have  concurrent  powers 
with  Congress,  which  they  can  exercise  in  the  absence  of  conflicting 
legislation  by  Congress,  but  that  in  maUers  permitting  of  but  one 
imiforih  or  national  system  of  regulation  Congress  has  exclusive  power* 


rown  OP  CONCUSS  over  commsecb.  59s 

such  cases.    But  when  (he  two  theories  are  applied  to  rail- 
roads, river,  lake,  and  coastwise  vessels,  etc,  they  lead  to 
different  results  and  produce  confusion. 
The  next  case  is: 


Gilman  v.  Philadelphia,  3  Wallace,  713  (1865). 

A  statute  of  Pennsylvania  authorizing  the  erection  of  1 
bridge  over  the  Schuylkill  at  Giestnut  Street,  Philadelphia, 
was  upheld  against  the  objection  of  the  owner  of  a  wharf 
just  above 

The  opinion  by  Swayne,  J.,  after  quoting  Gibbons  v. 
Ogden  to  the  effect  that  inspection  laws,  quarantine  laws^ 
turnpike  roads,  ferries,  etc,  form  a  part  of  that  immense 
mass  of  legislation  not  granted  to  the  General  Government, 
continues: 

**  Bridges  are  of  the  same  nature  with  ferries,  and  are  un* 
doubtedly  within  the  category  thus  laid  down. 

**  The  power  to  rq;ulate  commerce  covers  1  wide  field, 
and  embraces  a  great  variety  of  subjects.  Some  of  these 
subjects  call  for  uniform  rules  and  national  legislation; 
others  can  be  best  regulated  by  rules  and  provisions  sug- 
gested  by  the  varying  circumstances  of  different  localities, 
and  limited  in  their  operation  to  such  localities  respectively. 

**  To  this  extent  the  power  to  regulate  commerce  may  be 
exercised  by  the  states." 

**  Whether  the  power  in  any  given  case  is  vested  exdu- 
sively  in  the  General  Government  depends  upon  the  nature 
of  the  subject  to  be  regulated.'' 

Here  the  two  theories  are  attempted  to  be  combined.  This 
inconsistency  results.  The  court  first  says  bridges  are  within 
that  class  of  subjects  power  over  which  was  not  granted  to 
Congress  but  is  reserved  by  the  states,  and  then  proceeds  to 
say  that  the  states  regulate  bridges  by  virtue  of  a  power  to 
regulate  interstate  commerce  in  local  affairs.  But  if  bridge 
are  a  subject  over  which  power  was  not  granted  to  Congress* 
then  the  states  regulate  them  by  virtue  of  their  reserved 
power,  and  not  under  the  power  to  regulate  commerce,  which 
was^  granted  to  Congress.    As  said  in  Gibbons  v«  Ogdsm, 
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.  **  the  sources  of  powers  are  distinct/'     In  this  case  both 
theories  are  conf  t:^ed. 

Crandall  v.  Nevada,  6  WaL  35  (1867). 

The  state  imposed  a  tax  upon  railroad  and  stage  cooi- 
panics  of  one  dollar  for  every  passenger  carried  out  of  the 
state. 

The  court  refers  to  the  fact  that  the  exclusive  nature  of 
the  grant  to  Congress  was  left  much  in  doubt  by  the  earlier 
cases,  this  being  the  case  even  as  late  as  1849,  ^  shown  by 
the  Passenger  Cases;  and  that  in  Coojey  v.  Board  of  tVar* 
dens  ''  the  rule  was  formulated  that  "  whenever  subjects  of 
this  power  are  in  their  nature  national,  or  admit  of  one  uni- 
form system  or  plan  of  regulation,  they  m:^y  justly  be  said 
to  be  of  such  a  nature  as  to.  require  exclusive  legislation  by 
Congress.*' 

The  court  then  continues: 

*'  Inasmuch,  therefore,  as  the  tax  does  not  itself  institute 
any  regulation  of  commerce  of  a  national  character,  or  which 
has  a  uniform  operation  over  the  whole  country,  it  is  not 
easy  to  maintain,  in  view  of  the  principles  on  which  those 
cases  were  decided,  that  it  violates  the  clause  of  the  Federal 
Constitution  which  we  have  had  under  review." 

(Case  decided  on  other  grounds,  and  held  unconstitu- 
tional.) 

The  application  of  the  local  concurrent  sovereignty  theory 
to  the  facts  of  the  case  should  be  noted.  It  is  entirely  logi- 
cal. This  is  of  particular  interest  in  connection  with  the 
next  case 

Case  of  the  State  Freight  Tax.  15  Wal.  232  (1872). 

The  court  declared  unconstitutional,  so  far  as  it  applied  to 
interstate  commerce,  a  statute  of  Pennsylvania  imposing  a 
tax  of  two  cents  on  every  ton  of  freight  carried  by  railroads. 
The  court,  in  an  opinion  by  Mr.  Justice  Strong,  says: 
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"'  It  is  not  necessary  to  the  present  case  to  go  at  brge 
into  the  much-debated  question  whether  the  power  given 
to  Congress  by  the  Constitution  to  regulate  commerce 
among  the  states  is  exclusive.  In  the  earlier  decisions  of 
this  court  it  was  said  to  have  been  so  entirely  vested  in 
Congress  that  no  part  of  it  can  be  exercised  by  a  state 
It  has,  indeed,  often  been  argued,  and  sometimes  inti- 
mated, by  the  court,  that  so  far  as  Congress  has  not  Itgii^ 
lated  on  the  subject,  the  states  may  legislate  respecting 
interstate  commerce.  Yet,  if  they  can,  why  may  they  not 
add  regulations  to  commerce  widi  foreign  nations  b^ond 
those  made  by  Congress,  if  not  inconsistent  with  them, 
for  the  power  over  both  foreign  and  interstate  commerce 
is  conferred  upon  the  Federal  legislature  by  the  same 
words.  And  c^tainly  it  has  never  yet  been  decided  by  this 
court  that  the  power  to  regulate  interstate,  as  well  as  fordgn 
commerce,  is  not  exclusively  in  Congress.  Cases  that  have 
suistained  state  laws,  alleged  to  be  regulations  of  commerce 
among  the  states,  have  been  such  as  related  to  bridges  or 
dams  across  streams  wholly  within  a  state,  police  or  health 
laws,  or  subjects  of  a  kindred  nature,  not  strictly  commercial 
regulations.  The  subjects  were  such,  as  in  GUman  v.  Pkila- 
delphia,  it  was  said  '  can  be  best  regulated  by  rules  and  pro- 
visions suggested  by  the  varying  circumstances  of  different 
localities,  and  limited  in  their  operation  to  such  localities  re- 
spectively.* However  this  may  be,  the  rule  has  been  asserted 
with  great  clearness  that  whenever  the  subjects  over  which  a 
power  to  regulate  commerce  is  asserted  are  in  their  nature 
national,  or  admit  of  one  uniform  system  or  plan  of  regula- 
tion, they  may  justly  be  said  to  be  of  such  a  nature  as  to  re- 
quire exclusive  legislation  by  Congress.  Surely  transporta- 
tion of  passengers  or  merchandise  through  a  state  or  from 
one  state  to  another  is  of  this  nature.  It  is  of  national  im- 
portance that  over  that  subject  there  should  be  but  one  regu- 
lating power,  for,  etc" 

Five  things  will  be  especially  noted  here.  First,  the  state- 
ment that  the  earlier  decisions  held  the  exclusive  theory; 
second,  that  the  court  has  never  dedded  that  the  power  is 
not  exclusively  in  Congress,  because  the  cases  apparently 
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SO  holding  related  to  subjects  within'  the  control  of  the 
states;  third,  that  the  general  concurrent  theoiy,  that  the 
states  may  legislate  on  interstate  commerce  in  general^  so 
far  as  Congress  has  not,  is  touched  upon  and  discarded; 
fourth,  that  if  the  last  theoiy  were  true,  then  the  states  ooold 
regulate  foreign  commerce  also,  for  the  power  over  both  is 
conferred  by  the  same  words;  and,  fifth,  that  it  is  said  to 
be  of  national  '*  importance*'  that  over  transportation  there 
should  be  but  one  regulating  power. 

The  use  of  the  word  ''importance*'  is  significant  It 
marks  the  introduction  of  the  idea  of  national  expediency 
into  the  decisions  of  the  court  There  are  no  fixed  princi- 
ples by  which  to  determine  what  subjects  fall  within  the 
national  and  what  within  the  local  class,  hence  ideas  of  expe- 
diency are  inseparable  from  the  local  concurrent  powers 
theory.  But  these  are  legislative  questions,  whereas  the 
only  proper  question  for  the  court  is  the  judicial  one;  Where 
did  the  Constitution  vest  the  power  over  commerce? 

The  present  case  is  one  where  the  two  theories  leaid  to 
opposite  results.  The  subject,  taxation,  is  not  ^  in  its  nature 
nationaK*  and  it  does  by  its  nature  admit  of  more  than  **  one 
uniform  system  or  plan  of  regulation."  On  the  local  con- 
current powers  theory  the  statute  should  be  heM  consti- 
tutional. But  the  importance  of  freedom  from  local  taxa- 
tion is  so  great  that  the  court  brushes  aside  the  k^  of  the 
theory,  as  followed  in  CrandaU  v.  Nevada  (supra),  and 
renders  a  decision  consistent  with  the  exclusive-reserved 
powers  theory  only.  On  the  latter  theory  the  tax  is  a  direct 
burden  upon  interstate  commerce  and  therefore  vend. 

Through  all  the  succeeding  cases  on  taxation,  license 
requirements,  and  regulation  of  rates  and  charges,  with  but 
few  exceptions,  together  with  all  other  cases  where  the 
theories  conflict,  this  underlying  idea  of  national  **  impor- 
tance" has  resulted  in  decisions  inconsistent  with  a  l<^cal 
application  of  the  local  concurrent  powers  theory  and  con- 
sistent only  with  the  exclusive-reserved  powers  theory. 
.  Only  a  few  typical  cases  can  be  included  in  this  review, 
but  the  important  fact  should  be  kept  in  mind  that  through- 
out the  cases  where  the  theories  conflict  Xtit  deciskxis  can  be 
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logically  deduced  from  the  exdurive-reserved  powers  theory 
only. 

'*  National  importance/'  under  cover  of  strained  applica- 
tions of  the  local  concurrent  powers  theory,  has  induced  the 
court  to  practically  re-confer  upon  Congress  the  exclusive 
power  which,  it  is  submitted,  that  '*  importance"  caused  the 
framers  of  the  Constitution  to  vest  in  Congress,  and  which 
the  exclusive-reserved  powers,  theory  logically  secures  to  it 
In  this  case  while  both  theories  are  confused,  the  decision 
is  consistent  only  with  the  exclustve-reserved  powers  theory. 

Welton  V.  Missouri,  91  U#  S.  275. 

Holds  tliat  a  license  tax  on  pedlers  for  selling  foreign 
goods  is  in  violation  of  the  commerce  clause;  that  the  sale 
of  goods  is  a  subject  requiring  national  or  uniform  regu- 
lation. 

The  importance  of  the  principle  here  involved  is  very 
great,  but  that  sales  by  pedlers  can  be  regulated  locally,  and 
that  they  do  admit  of  "  more  than  one  uniform  system,  or 
plan  of  regulation,''  can  hardly  be  denied.  The  decision  is 
undoubtedly  correct,  but  is  inconsistent  with  the  theory  on 
which  it  is  based,  namely,  the  local  concurrent  powers 
theory. 

Henderson  v.  Mayor  of  New  York,  92  U.  S.  259 

(187s). 

A  statute  of  New  York  required  the  master  of  every  ves- 
sel from  a  foreign  port  to  make  a  report  of  names,  occupa- 
tions, last  residence,  etc.,  of  every  passenger,  and  the 
owner  or  consignee  to  give  bond  in  three  hundred  dollars 
against  eadi  passenger  becoming  a  charge  for  four  years ; 
or  in  lieu  of  said  bond  to  pay  one  dollar  and  fifty  cents  for 
each  passenger. 

In  deciding  against  the  constitutionality  of  the  statute 
the  court  first  states  emi)hatically  that  a  state  cannot,  under 
an  expanded  definition  of  the  police  power,  or  any  other 
power,  attempt  to  control  a  subject  over  v  hich  exclusive 
control  has  been  confined  to  Congress.  From  this  it  pro- 
ceeds to  say  that  however  difficult  it  may  very  often  be  to 
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distinguish  between  the  one  dass  of  legislatioa  and  the 
Other,  "  it  is  dear,  from  the  nature  of  our  complex  form  of 
government,  that,  whenever  the  statute  of  a  state  invades 
the  domain  of  legislation  whidi  belongs  exdusivdy  to  the 
Congress  of  the  United  States,  it  is  void,  no  matter  under 
what  class  of  powers  it  may  fall,  or  how  dosely  allied  to 
powers  conceded  to  bdong  to  the  stateib" 


"  It  is  said,  however,  that,  under  the  decisions  of  this 
court,  there  is  a  kind  of  neutral  ground,  espedally  in  thai 
covered  by  the  regulation  of  commerce,  whidi  may  be  occu- 
pied by  the  states,  and  its  legislation  be  valid  so  long  as  it 
interferes  with  no  act  of  Congress  or  treaty  of  the  United 
Sutes. 

''  But  this  doctrine  has  always  been  controverted  by  this 
court,  and  has  seldom,  if  ever,  been  stated  without  dissent 
These  dedsions,  however,  all  agree,  that  under  the  com- 
merce clause  of  the  Constitution,  or.  within  its  compasSi 
there  are  powers  which  from  thdr  nature  are  exclusive  in 
Congress,  etc" 

**  It  is  apparent,  therefore,  that,  if  there  be  a  dass  of  laws 
which  may  be  valid  when  passed  by  the  states  until  the  same 
ground  is  occupied  by  a  treaty  or  an  act  of  Congress,  this 
statute  is  not  of  that  class.'* 

The  court  here  distinctly  condemns  the  local  concurrent 
powers  theory,  and  questions  the  existence  of  the  field  of 
concurrent  or  "neutral"  sovereignty.  The  logic  of  the 
opinion  is  clearly  that  of  the  exduswe-^eserved  powers 
theory. 

Sherlock  et  al.  v.  AlUng,  AunCr,  93  U.  S.  99  ( 1876). 

"  Two  boats  engaged  in  interstate  commerce  on  the  Ohio 
collided  within  the  jurisdiction  of  Indiana,  resulting  in  the 
death  of  a  passenger,  whose  administrator  brought  this 
action  under  a  statute  of  Indiana  giving  right  of  action  to 
personal  representatives  in  case  of  death  by  tort" 
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The  Opinion  by  Field,  J.,  contains  the  following  lan- 
guage: 

'*  General  legislation  of  this  kind,  prescribing  the  liabili- 
ties or  duties  of  citizens  of  a  state,  without  distinction  as  to 
pursuit  or  calling,  is  not  open  to  any  valid  objection  because 
it  may  affect  persons  engaged  in  foreign  or  interstate  com* 
merce.  Objection  might  with  equal  propriety  be  urged 
against  legislation  prescribing  the  form  in  which  contracts 
shall  be  authenticated,  or  property  descend  or  be  distributed 
on  the  death  of  its  owner,  because  applicable  to  the  contracts 
or  estates  of  persons  engaged  in  such  commerce." 

**  And  it  may  be  said,  generally,  that  the  legislation  of  a 
state  not  directed  against  commerce  or  any  of  its  regula- 
tions, but  relating  to  the  rights,  duties,  and  liabilities  of 
citizens,  and  only  indirectly  and  remotely  affecting  the  oper- 
ations of  commerce,  is  of  obligatory  force  upon  citizens 
within  its  territorial  jurisdiction,  whether  on  land  or  water, 
or  engaged  in  commerce,  foreign  or  interstate,  or  in  any 
other  pursuit.  In  our  judgment  the  statute  of  Indiana  falls 
under  this  class.*' 

This  opinion  bases  the  validity  of  the  statute  entirely  upon 
the  reserved  powers  of  the  «5tate,  within  which  the  power  to 
pass  such  a  statute  clearly  lay,  and  confirms  the  exclfiswe- 
reserved  powers  theory. 

Munn  V.  Illinois^  94  U.  S.  113. 

A  statute  of  Illinois  divided  grain  elevators  and  ware- 
houses into  three  classes,  and  fixed  maximum  charges  for 
the  storage  of  grain. 

Chicago,  etc.,  R.  R.  Co.  v.  /otca,  94  U.  S.  155. 

A  statute  of  Iowa  classified  the  railroads  of  the  state  and 
established  maximum  rates  of  charges  for  freight  and  pas- 
sengers thereon. 

Peik  V.  Chicago  and  N.  W.  Ry  Co.,  94  U.  S.  164- 

A  statute  of  Wisconsin  classified  the  railroads  of  the 
state,  and  established  maximum  rates  for  fare  and  freight 
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on  persons  and  property  carried  within  the  state,  or  taken 
up  outside  and  brought  within,  or  taken  up  widiin  and 
carried  without,  but  excepted  all  carried  completely  through 
the  state  from  point  without  to  point  without 

The  statutes  in  all  three  of  tfiese  cases  were  resisted  in 
so  far  as  they  regulated  charges  on  interstate  business,  hut 
all  three  were  held  constitutional  The  reasoning  of  die 
court  in  all  three  of  the  cases  is  that  though  these  instru- 
ments of  commerce  are  engaged  in  interstate  as  well  as  state 
commerce,  the  state  may  regulate  them  until  Congress  actt 
with  respect  to  their  interstate  relations,  because  they  are 
all  situated  within  the  state;  and  that  the  state  ts  not  de- 
prived of  this  power  merely  because  to  exercise  it  *'may 
indirectly  operate  upon  commerce  outside  its  immediate 
jurisdiction." 

The  language  of  the  court  on  this  pomt  in  the  first  case 
is:  "The  warehouses  of  these  plaintiffs  in  error  are  sit- 
uated and  their  business  carried  on  within  the  limits  of  the 
state  of  Illinois.  They  are  used  by  those  engaged  in  state 
as  well  as  those  engaged  in  interstate  commerce,  but  they 
are  no  more  necessarily  a  part  of  commerce  itself  than  the 
dray  or  the  cart  by  which,  but  for  them,  grain  would  be 
transferred  from  one  railroad  station  to  another.  Inci- 
dentally they  may  be  connected  with  interstate  commerce, 
but  not  necessarily  so.  Their  regulation  is  a  thing  of  domes- 
tic concern,  and,  certainly,  until  Congress  acts  in  reference 
to  their  interstate  relations,  the  state  may  exercise  all  the 
powers  of  government  over  them,  even  though  in  so  doing 
it  may  indirectly  operate  upon  commerce  outside  its  imme- 
diate jurisdiction.'- 

And  in  the  third  case:  "The  law  is  confined  to  state 
commerce,  or  such  interstate  commerce  as  directly  afifects  the 
people  of  Wisconsin.  Until  Congress  acts  in  reference  to 
the  relations  of  this  company  to  interstate  commerce,  it  is 
certainly  within  the  power  of  Wisconsin  to  regulate  its 
fares,  etc.,  so  far  as  they  are  of  domestic  concern.  With  the 
people  of  Wisconsin  this  company  has  domestic  relations. 
Incidentally,  these  may  reach  beyond  the  state.  But,  cer- 
tainly, until  Congress  undertakes  to  legislate  for  those  who 
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are  without  the  state,  Wisconsin  may  provide  for  those 
within,  even  though  it  may  indirectly  affect  those  without^' 

This  is  simply  sajring  that  a  state  has  full  sovereignty 
over  interstate  commerce  to  the  extent  that  it,  or  its  instru- 
ments, its  subjects,  and  the  people  engaged  in  it,  are  within 
the  state,  subject  only  to  the  power  of  Congress  >vhen  exer- 
cised It  is  the  discarded  general  concurrent  powers  theory 
of  Mr.  Justice  Taney. 

We  shall  see  that  it  was  very  quickly  again  discarded,  for 
these  cases  were  all  soon  overruled  in  this  respect.  But  it 
should  be  carefully  noted  because  it  again  cropped  up  in  a 
recent  important  decision.  The  case,  then,  supports  the 
general  concurrent  powers  theory. 

Foster  V.  Master  and  Wardens  of  New  Orleans,  94 
U.S.  246(1876). 

An  act  of  Louisiana  made  it  the  duty  of  the  Master  and 
Wardens  of  the  port  of  New  Orleans,  and  forbade  others 
under  a  penalty,  to  make  surveys  of  hatches  of  sea-going 
vessels  arriving,  and  to  make  a  survey  of  damaged  goods, 
give  certificates  for  sale  at  auction  of  damaged  goods,  etc 

Opinion  by  Swayne,  J. : 


''  That  the  provisions  of  this  act  are  regulations  of  both 
foreign  and  interstate  commerce  is  a  proposition  which  re- 
quires no  argument  to  support  it.  They  are  a  clog  and  a 
blow  to  all  such  commerce  in  the  port  to  which  they  relate. 
Tlieir  enactment  involved  a  power  which  belongs  exclusively 
to  Congress,  and  which  a  state  could  not,  therefore,  properly 
exercise." 


"  The  act  is  not,  in  the  sense  of  the  Constitution,  an  in- 
spection law.  The  object  of  such  laws  is  to  certify  the 
quantity  and  value  of  articles  imported,  whether  imports  or 
exports,  for  the  protection  of  buyers  and  consumers." 
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"  The  purpose  of  this  act  is  to  furnish  official  evidence 
for  the  parties  immediately  concerned,  and  where  the  goods 
are  damaged,  to  provide  for  and  regulate  their  sale.** 

Here  is  an  example  of  a  state  statute  as  local  in  its  opera- 
tions as  anything  could  well  be,  for  it  was  confined  to  the 
port  of  New  Orleans,  and  did  not  regulate  a  vessel's  conduct 
outside  that  port.  And  yet  it  was  held  unconstitutional, 
even  in  the  absence  oi  legislation  by  Congress.  If  the  state 
of  Louisiana  had  concurrent  sovereignty  over  matters  of 
local  concern,  this  statute  would  be  valid  The  decision  that 
it  is  invalid  is  inconsistent  with  such  theory.  The  case  is 
another  illustration  of  circumstances  where  the  two  theories 
lead  to  exactly  opposite  results,  and  the  decision  is  another 
instance  of  the  important  fact,  worthy  of  the  greatest  con- 
sideration, that  with  but  few  exceptions  wherever  the 
theories  lead  to  opposite  results  the  decisions  of  the  court 
are  consistent  with  the  excluswe-resirved  potvers  theory 
only. 

McCready  v.  Virginia,  94  U.  S.  391  (1876). 

The  question  was  the  constitutionality  of  a  law  of  Vir- 
ginia forbidding  others  than  her  citizens  from  planting 
oysters  in  a  certain  stream  within  the  state. 

Held :  The  state  owns  the  bed  of  the  stream,  subject  only 
to  the  rights  of  navigation ;  jt  owns  the  tide-waters  them- 
selves, and  the  fish  in  them  so  far  as  they  are  capable  of 
ownership  while  running.  It  is  a  property  right  Regula- 
tion of  navigation  with  respect  to  interstate  and  foreign 
commerce  has  been  granted  to  Congress,  but  there  has  been 
no  such  grant  of  power  over  the  fisheries.  The  state  may 
grant  the  use  of  its  property  to  whomsoever  it  pleases.  This 
is  nothing  more  than  a  regulation  of  the  use  by  the  people 
of  the  state  of  their  common  property. 

This  case  is  a  good  example  of  the  fact  that  the  so-called 
right  of  the  states  to  regulate  interstate  commerce  in  local 
afPairs  is  really  not  a  right  to  regulate  interstate  commerce 
at  all,  but  is  based  on  property  rights  and  powers  of  sov- 
ereignty not  granted  to  Congress.    Thus  the  right  to  rcgu- 
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late  wharves  is  based  upon  the  state's  ownership  of  the  land 
below  tide-water  and  under  the  beds  of  navigable  streams. 
Similarly  the  powers  of  the  states  over  roads,  ferries, 
bridges,  quarantine,  etc,  are  based  immediately,  as  said  by 
Chief-Justice  Marshall,  on  the  reserved  powers  of  the 
states.  This  case  supports  the  exclusive-reserved  powers 
theory. 

Railroad  Company  v.  Husen,  95  U.  S.  465  (1877). 

A  statute  of  Missouri  prohibited  the  driving  or  conveying 
of  any  Texan,  Mexican,  or  Indian  cattle  into  the  state 
between  March  I  and  November  i  in  each  year,  and  making 
carriers  liable  for  infection  from  such  cattle  carried  through 
the  state 

The  court  said: 

'*  It  seems  hardly  necessary  to  argue  at  length  that,  unless 
the  statute  can  be  justified  as  a  legitimate  exercise  of  the 
police  power  of  the  state,  it  is  a  usurpation  of  the  power 
vested  exclusively  in  Congress.  It  is  a  plain  regulation  of 
interstate  commerce,  a  regulation  extending  to  prohibition. 
Whatever  may  be  the  power  of  a  state  over  commerce  that 
is  completely  internal,  it  can  no  more  prohibit  or  regulate 
that  which  is  interstate  than  it  can  that  which  is  with  foreign 
nations.  Power  over  one  is  given  by  the  Constitution  of  the 
United  States  to  Congress  in  the  same  words  in  which  it  is 
given  over  the  other,  and  in  both  cases  ii  is  necessarily 
exclusive.** 


"  We  are  thus  brought  to  the  question  whether  the  Mis- 
souri statute  is  a  lawful  exercise  of  the  police  power  of  the 
$tate.  .  .  .  What  that  power  is  it  is  difficult  to  define  with 
sharp  precision.  It  is  generally  said  to  extend  to  making 
rep;ulations  promotive  of  domestic  order,  morals,  health,  and 
safety." 


**  All  these  exertions  of  power  are  in  immediate  connec* 
tion  with  the  protection  of  persons  and  property  against 
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noxious  acts  of  other  persons  or  such  use  of  property  as  is 
injurious  to  the  property  of  others.  They  are  self -defensive 
''  But  whatever  may  be  the  nature  and  reach  of  the  police 
power  of  a  state,  it  cannot  be  exercised  over  a  subject  coth 
fided  exclusively  to  CcHigress  by  the  Federal  Constitutson. 
It  cannot  invade  the  domain  of  the  National  Government* 


"  It  (f.^.,  a  state)  may  not,  under  the  cover  of  exerting 
its  police  powers,  substantially  prohibit  or  burden  either 
foreign  or  interstate  commerce." 

The  court  here  points  out  that  the  statute  is  neither  an 
inspection  nor  a  quarantine  law,  but  an  absolute  prohtbitioa, 
applying  to  all  cattle  whether  diseased  or  not,  and  then  coth 
tinues:  "  Such  a  statute,  we  do  not  doubt,  it  is  beyond  the 
power  of  a  state  to  enact  To  hold  otherwise  would  be  to 
ignore  one  of  the  leading  objects  which  the  Constitution  of 
the  United  States  was  designed  to  secure.'' 


''The  police  power  of  a  state  cannot  obstruct  foreign 
commerce  or  interstate  commerce  beyond  the  necessity  for 
its  exercise,  and  under  color  of  it  objects  not  within  its 
scope  cannot  be  secured  at  the  expense  of  the  protection 
afforded  by  the  Federal  Constitution.  And  as  its  range 
sometimes  comes  very  near  to  the  field  committed  by  the 
Constitution  to  Congress,  it  is  the  duty  of  the  Courts  to 
guard  vigilantly  against  any  needless  intrusion.'' 

Here  is  a  carefully  considered  express  holding  by  the 
court  that  the  power  of  Congress  over  interstate  commerce 
is  the  same  as  its  power  over  foreign  commerce,  and  in  both 
cases  is  exclusive.  It  also  shows  very  clearly  that  the  defi- 
nition of  the  police  power  catmot  be  so  loosely  expanded  as 
to  permit  the  states  to  regulate  commerce  under  cover  of  it 
This  is  important  in  view  of  some  cases  which  seem  to 
expand  the  police  power  so  as  to  almost  make  it  synonymous 
with  sovereignty.  Here,  again,  we  have  the  court  affirming 
the  exclustve-resetvcd  powers  theory. 
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Pound  V.  Turck,  95  U.  S.  459  (1877). 

Under  authority  of  a  statute  of  Wisconsin  defendants 
built  a  lumber  dam  across  a  small  navigable  stream  within 
thesute. 

This  was  held  constitutional,  the  court  saying: 

.  .  .  *'  The  principle  established  by  the  decisions  to  which 
we  have  referred  is  that,  in  regard  to  the  powers  conferred 
by  the  commerce  clause  of  the  Constitution,  there  are  some 
which  by  their  essential  nature  are  exclusive  in  Congrest» 
and  which  the  states  can  exercise  under  no  circumstances; 
while  there  are  others  which  from  their  nature  may  be  exer- 
cised by  the  stat^  until  G>ngress  shall  see  prq>er  to  cover 
the  groimd  by  such  legislation  as  that  body  may  deem 
appropriate  to  the  subject  Of  this  class  are  pilotage  and 
other  port  regulations.  Cooky  v.  Board  of  Wardens,  etc., 
tier 


(Black  Bird  Creek  Case  and  Gilmon  v.  Philadelphia  are 
declared  in  point,  and  their  principles  gone  into.) 

This  opinion  is  obviously  based  on  the  local  concurrent 
sovereignty  theory,  and  yet  the  application  of  tliis  theory  to 
the  case  is  not  free  from  difHculty.  Dams,  such  as  the  one  in 
this  case,  as  likewise  tlie  dam  in  the  Black  Bird  Credc  Case^ 
might  not  be  merely  matters  of  local  regulation,  but  might 
be  of  national  or  even  international  importance  in  case  ves- 
sels of  other  states  or  other  nations  wanted  access  to  the 
waters  and  places  cut  off.  A  similar  difficulty  esdsts  in 
applying  the  exclusive-reserved  powers  theory.  In  the  ap- 
plication, however,  of  either  theory  it  is  evident  that  there 
was  no  desire  or  intention  to  regulate  or  interfere  with  com- 
merce, and  that  the  actual  interference  therewith  was 
trifling.  The  dam  in  neither  cnse  was  erected  for  the  pur- 
pose of  controlling  the  movement  of  vessels  or  navigation  in 
any  way.  Nor  did  the  fact  that  the  movement  of  vessels  was 
controlled  help  to  provide  water  enough  to  float  the  logs  or 
to  drain  the  marsh.    It  was  their  power  over  the  water,  and 
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not  the  commerce  upon  it,  which  the  states  exercised  in  bodi 
cases. 

Power  over  their  waters  is  nothing  more  than  Uie  sov- 
ereignty of  the  states  over  their  territoiyt  for  bodies  of 
water  are  in  law  land  covered  by  water.  The  states  retain 
all  powers  of  sovereignty  over  their  waters  not  granted  to 
Congress.  Under  their  reserved  powers  they  dredge  and 
improve  their  harbors,  and  the  channels  in  their  rivers  and 
lakes,  erect  breakwaters,  regulate  the  erection  of  wharves, 
construct  dams  in  rivers  for  slack-water  navigation,  and 
undertake  other  improvements.  These  affectcommerce,  but 
they  are  merely  the  development  by  the  states  of  their  own 
territory  in  such  a  way  as  to  increase  the  facilities  for  com- 
merce; they  are  not  control  of  commerce  itseli 

In  the  cases  at  present  under  ccmsideration  the  burden 
upon  commerce  was  so  trifling  as  to  be  practically  ignored. 
It  was  neither  a  nkans  nor  an  end,  but  merely  an  indirect 
and  incidental  effect  It  v/culd  seem  that  neither  of  the  two 
cases  should,  therefore,  be  considered  an  invasion  of  the 
power  of  Congress  on  either  of  the  two  theories.  This  case 
comes  under  the  local  concurrent  powers  theory. 

Hall  V.  De  Cuir,  95  U.  S.  485  (1877). 

The  question  involved  was  At  constitutionality  as  applied 
to  a  steamer  engaged  in  interstate  carriage  of  passengers  00 
the  Mississippi  River  of  an  act  of  Louisiana  requiring  com- 
mon carriers  to  give  all  persons  equal  privileges  in  all  parts 
of  the  conveyances,  without  discrimination  on  account  of 
race  or  color.    . 

Opinion  by  Waite,  C  J. : 

**  There  can  be  no  doubt  but  that  exclusive  power  has 
been  conferred  upon  Congress  in  respect  to  the  regulation 
of  commerce  among  the  several  states.  The  difficulty  has 
never  been  as  to  the  existence  of  this  power,  but  as  to  what' 
is  to  be  deemed  an  encroachment  upon  it;  for,  as  has  been 
often  said,  'legislation  may  in  a  great  variety  of  ways 
affect  commerce  and  persons  engaged  in  it  without  coosti- 
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tuting  a  r^fulatkm  of  it  within  the  meaning  of  the  Qm- 
stitdtion.' ** 


"Thus  in  Munn  v.  Illinois^  it  was  decided  that  a  state 
might  regulate  the  charges  of  public  warehouses." 

""By  such  statutes  the  states  r^[ulate>  as  a  matter  of 
domestic  concern,  the  instruments  of  commerce  situated 
wholly  within  their  own  jurisdictions,  and  over  which  thqr 
have  exclusive  governmental  control,  except  when  em- 
ployed in  foreign  or  interstate  commerce.  As  they  can  only 
be  used  in  the  state,  their  regulations  for  all  purposes  may 
properly  be  assumed  by  the  state  until  Congress  acts  in  ref- 
erence to  their  foreign  or  interstate  relations.  When  Qm- 
gress  does  act,  the  state  laws  are  superseded  only  to  the 
extent  that  they  affect  commerce  outside  the  state  as  it 
comes  within  the  state." 

''  But  we  think  that  it  may  safely  be  said  that  state  legis- 
lation which  seeks  to  impose  a  direct  burden  upon  interstate 
commerce,  or  to  interfere  directly  with  its  freedom,  does 
encroach  upon  the  exclusive  power  of  Congress.  The 
statute  now  under  consideration,  in  our  opinion,  occupies 
that  position." 

"  While  it  purports  only  to  control  the  carrier  when  en- 
gaged within  the  state,  it  must  necessarily  influence  his 
conduct  to  some  extent  in  the  management  of  his  business 
throughout  his  entire  voyage.  His  disposition  of  passen- 
gers taken  up  and  put  down  within  the  state,  or  taken  up 
within  to  be  carried  without,  cannot  but  affect  in  a  greater 
or  less  degree  those  taken  up  without  and  brought  within, 
and  sometimes  those  taken  up  and  put  down  without" 
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This  opinion  is  quoted  to  illustrate  the  confusion  of 
theories.  An  express  declaration  tfiat  the  power  of  Con* 
gress  is  exclusive  is  followed  by  approval  of  Munn  v.  lUh 
nois,  stipra,  and  the  idea  of  general  concurrent  sovereignty 
underlying  it 

It  is  said  that  the  states  may  regulate  for  all  purposes  the 
instruments  of  commerce  within  their  limits  until  Congress 
acts  with  reference  to  their  interstate  relations.  If  this  is 
so,  then  the  states  can  regulate  all  interstate  commerce  until 
Congress  acts,  because  all  persons  and  all  instrunients 
actually  engaged  in  interstate  commerce  are  at  all  times  in 
one  or  another  of  the  states. 

This  is  the  general  eoncurrent  pourrs  theory,  and  is 
flatly  at  variance  with  the  exclusive' reserved  powers  theory 
with  which  the  opinion  starts  out.  The  result  is  that  in  this 
case  the  two  theories  are  confused. 

County  of  Mobile  v.  Kimball  102  U.  S.  691  ( 1880). 

Bill  in  equity  to  compel  an  issue  of  bonds  to  pay  for  im- 
provements to  the  harlx>r  of  Mobile,  ordered  under  an  ad 
of  Alabama.  It  was  objected  that  the  act  conflicted  with  the 
commercial  power  of  Congress.  The  court  in  an  opinion  by 
Mr.  Justice  Field  revives  the  local  concurrent  theory  into 
full  vigor,  saying,  among  other  things: 

**The  unifonnity  of  commercial  regulations,  which  the 
grant  to  Congress  was  designed  to  secure  against  conflicting 
state  provisions,  was  necessarily  intended  only  for  cases 
where  such  uniformity  is  practicable.  Where  from  the 
nature  of  the  subject  or  the  sphere  of  its  operation  the  case 
is  local  and  limited,  special  regulations  adapted  to  the  imme- 
diate knrality  could  only  have  been  contemplated,  state 
action  upon  such  subjects  can  constitute  no  interference 
with  the  commercial  power  of  Congicss,  for  when  that  acts 
the  state  authority  is  superseded." 

If  this  doctrine  were  applied  to  transportation,  local  regu- 
lations would  soon  cripple  it. 

Note  also  the  substitution  and  confusion  of  the  idea  of 
uniform  regulation  for  the  idea  of  freedom  from  local  regu- 
lation.   There  are  many  subjects  which  it  would  be  unwise 
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or  impracticable  to  regulate  uniformlyp  but  which  require 
freedom  from  local  control,  and  are  best  left  to  the  operation 
of  natural  laws.  There  are  others  which  require  national  but 
very  ununiform  regulation,  as,  for  instance,  transportation, 
as  witness  the  building  of  the  Cumberland  National  Pike  to 
the  West,  the  land  grants  to  the  first  transcontinental  rail- 
roads, the  necessary  differences  in  r^lroad  rates  in  different 
parts  of  the  country,  etc 

The  introduction  of  the  idea  of  uniformity  obscures  the 
greater  and  more  important  object  of  ireedom  from  local 
regulation. 

He  also  says  what  is  rather  remarkable  in  view  of  s<Mne 
of  the  preceding  cases — to  wit : 

"  There  have  been,  it  is  true,  expressions  by  individual 
judges  of  this  court,  going  to  the  length  that  the  mere  grant 
of  the  commercial  power,  anterior  to  any  action  of  Congress 
under  it,  is  exclusive  of  all  state  authority;  but  there  has 
been  no  adjudication  of  the  court  to  that  effect'' 

The  same  decision  in  this  case  would  be  reached  on  the 
reserved  powers  theory.  The  states  did  not  surrender  all 
jurisdiction  over  or  power  to  improve  their  bays  and  harbors 
any  more  than  they  did  in  the  case  of  roads,  highways,  and 
their  other  territory.  The  decision  is  based  on  the  heal 
coucurrcnt  pmvcrs  theory. 

Gloucester  Ferry  Co.  v.  Penna.^  114  U.  S,   196 

(1884). 

Tlie  question  was  the  right  of  Pennsylvania  to  impose  a 
tax  on  the  capital  stock  of  the  Ferry  Company,  which  was  a 
New  Jersey  corporation. 

Tlie  opinion  here  is  also  by  Mr.  Justice  Field,  and  follow- 
ing the  same  reasoning  holds  the  tax  unconstitutional  as 
being  a  state  regulation  of  a  subject,  to  wit,  interstate  car- 
ria.q^e  of  persons  and  property,  which  requires  uniformity  of 
regulation,  and  the  exclusive  control  over  which  is  therefore 
in  Congress. 

flere  again  unijformity  of  regulation  is  confused  with 
freedom  from  local  regulation. 
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The  decision  does  not  follow  logicaHy  from  the  theory, 
for  the  subject  is  essentially  local. 

The  exclusive-reserved  powers  theory  leads  to  the  same 
decision  in  this  case,  but  logically,  and  on  sound  principles. 
This  tax  was  a  direct  burden  on  the  privilege  of  doing  inter- 
state business,  and  therefore  an  invasion  of  the  exdu^ve 
power  of  Congress  and  void. 

Braum  v.  Houston,  114  U.  S.  622  (1884). 

In  this  case  Mr.  Justice  Bradley,  after  beginning  with  an 
implied  question  of  the  local  concurrent  theory  by  saying 
in  effect  that  '*  if  the  power  of  G)ngress  is  not  exclusive, 
and  the  states  may  make  local  regulations,''  concludes  that 
the  power  is  "  so  exclusive  that  no  stale  has  power  to  make 
any  law  or  regulation  which  will  affect  the  free  and  unre- 
strained intercourse  and  trade  between  the  states/'  But 
this  is  the  exclusive-reserved  powers  theory,  and  it  would 
have  been  more  consistent  to  have  started  out  with  it 

He  then  quotes  Railroad  Co.  v.  Husen,  supra,  to  the 
effect  that  the  power  is  exclusive,  and  says: 

"  In  short,  it  may  be  laid  down  as  the  settled  doctrine  of 
this  court,  at  this  day,  that  a  state  can  no  more  regulate  or 
impede  commerce  among  the  several  states  than  it  can  regu* 
late  or  impede  commerce  with  foreign  nations." 

In  view  of  this  language  it  is  surprising  to  find,  as  is  the 
case,  that  tolls  and  freights  are  included  in  the  opinion  as 
subjects  which  the  states  can  regulate.  And  in  view  of  sudi 
inclusion  it  is  somewhat  surprising  to  find  Mr.  Justice  Brad* 
ley  concurring  in  the  decision  in  the  next  case  to  the  effect 
that  the  states  cannot  regulate  freights. 

Wabash,  etc.,  Ry.  v.  Illinois,  118  U.  S.  557  (1886). 

A  statute  of  Illinois  forbade  railroads  to  charge  less  for 
a  long  haul  than  a  shorter  haul.  On  the  constitutionality  of 
this  statute  as  applied  to  interstate  commerce  the  court  says, 
in  an  opinion  by  Mr.  Justice  Miller: 

*'  It  cannot  be  too  strongly  insisted  upon  that  the  right  of 
continuous  transportation  from  one  end  of  the  country  to 
the  other  is  essential  in  modem  times  to  that  freedom  of 
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commerce  from  the  restraints  which  the  state  might  choose 
to  impose  upon  it,  that  the  commerce  clause  was  btended  to 
secure," 


"  And  it  would  be  a  very  feeble  and  almost  useless  pro- 
vision, but  poorly  adapted  to  secure  the  entire  freedom  of 
commerce  among  the  states  which  was  deemed  essential  to 
a  more  perfect  union  by  the  framers  of  the  Constitution,  if, 
at  every  stage  of  the  transportaticm  of  goods  and  chattels 
through  the  country,  the  state  within  whose  limits  a  part 
of  this  transportation  must  be  done  could  impose  regulations 
concerning  the  price,  compensation,  or  taxation,  or  any 
other  restrictive  regulation  interfering  with  and  seriously 
embarrassing  this  commerce." 

It  will  be  noted  that  this  language  is  in  direct  conflict 
with  the  decisions  of  the  court  in  the  three  cases  of  Munn  v. 
Illinois;  Chicago,  etc.,  Ry.  v.  Iowa,  and  Peik  v.  Chicago^ 
etc.,  /?y.,**  quoted  supra.  It  is  not  surprising,  therefore,  to 
find  that  the  court  first  mentions  those  three  cases,  and  ex- 
plains that  on  account  of  other  more  prominent  questions 
in  them  this  point  was  passed  upon  with  but  little  consid- 
eration. 

Speaking  of  these  three  cases  the  opinion  continues: 

"  Of  the  members  of  the  court  who  concurred  in  those 
opinions,  there  being  two  dissentients,  but  three  remain,  and 
the  writer  of  this  opinion  is  one  of  the  three.  He  is  prepared 
to  take  his  share  of  the  responsibility  for  the  language 
used  in  those  opinions,  including  the  extracts  above  pre- 
sented. He  does  not  feel  called  upon  to  say  whether  those 
extracts  justify  the  decision  of  the  Illinois  court  in  the  pres- 
ent case.  It  will  be  seen,  from  the  opinions  themselves,  and 
from  the  arguments  of  counsel  presented  in  the  reports,  that 
the  question  did  not  receive  any  very  elaborate  considera- 
tion, either  in  the  opinions  of  the  court  or  in  the  arguments 
of  counsel." 

So  far,  then,  as  the  decisbn  and  reasoning  of  these  three 
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cases  on  this  point  is  concerned,  both  are  overrnlcd;  that 
is  to  say»  the  general  concurrent  sovereignty  theory  is  again 
discarded.  This  opinion  is  a  vigorous  one,  and  though  not 
expressly,  it  inferentially  is  based  upon  tht  excluswe- 
reserved  powers  theory. 

Rohbins  v.  Shelby  Taxing  District,  120  U.  S.  4S9 
(1886). 

The  State  of  Tennessee  imposed  a  tax  upon  drummers 
selling  goods  by  sample.  Tlie  payment  of  this  tax  was  it- 
sisted  by  Robbins,  who  was  selling  for  an  Ohio  business 
house.    Tax  held  unconstitutional 

•  •  •  •  •     .       •  • 

The  opinion  starts  out  with  a  statement  of  a  part  of  the 
local  concurrent  powers  theory,  and  yet  it  proceeds  immedi- 
ately to  state  a  form  of  the  doctrine  of  the  silence  of  Con- 
gress which  can  flow  from  the  exclusive  theoiy  alone;  and 
then  shows  in  the  strongest  way  that  the  local  regulations 
the  states  can  make  are  only  such  as  flow  indirectly  from 
reserved  powers,  the  most  important  of  which  are  specified 
in  the  opinion ;  and  then  proceeds  even  further  to  declare 
that  "  no  regulation  can  be  made  directly  affecting  inter- 
state commerce,"  and  that  "  in  the  matter  of  interstate  com- 
merce the  United  States  are  but  one  country,  and  are  and 
must  be  subject  to  one  system  of  regulations,"  and  "  the 
doctrine  of  the  freedom  of  that  commerce  except  as  regulated 
by  Congress  is  so  flrmly  established  that  it  is  unnecessary 
to  enlarge  further  upon  the  subject."  From  the  language 
of  one  theory  it  proceeds  to  the  reasoning  of  the  other. 

It  is  an  example  of  the  confusion  of  the  language  of  the 
two  theories  in  one  opinion,  though  the  fundamental  reason- 
ing is  clear  and  strongly  supports  the  exclusive-reserved 
powers  theory. 

Bowman  v.   Chicago,   etc.,   Ry.,    125   U.   S.   465 
(1887). 

The  court  declares  unconstitutional  a  prohibition  law  of 
Iowa  forbidding  carriers  to  transport  liquors  into  tlic  state. 
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"  It*'  (t.^.,  the  state)  *"  may  adopt  any  measures  tending, 
even  indirectly  and  remotely,  to  make  the  policy  effective 
until  it  passes  the  line  of  power  delegated  to  Congress  under 
the  Constitution.  It  cannot,  without  the  consent  of  Con- 
gress»  express  or  implied,  regulate  commerce  between  its 
people  and  those  of  the  other  states  of  the  Union  in  order 
to  effect  its  end,  however  desirable  such  a  regulation  might 
be." 

In  other  words,  the  court  holds  that  a  state  cannot  make 
a  direct  regulation  of  commerce  as  a  means  to  an  end  even 
though  the  end  be  within  the  power  of  the  state.  This  case 
also  supports  the  exclusive-reserved  powers  theory. 

Leisy  v.  Hardin,  135  U.  S.  lOO  (1889). 

The  question  involved  was  the  constitutionality  of  a  pro- 
hibition law  of  Iowa  forbidding  the  sale  of  liquors.  The 
court  declared  the  statute  unconstitutional  in  an  opinion  by 
Mr.  Chief- Justice  Fuller  which  is  worthy  of  especial  note, 
m  which  he  says: 

"  The  power  to  regulate  commerce  among  the  states  is  a 
unit,  but  if  particular  subjects  within  its  operation  do  not 
require  the  application  of  a  general  or  unifonn  system,  the 
states  may  legislate  in  regard  to  them  with  a  view  t6  local 
needs  and  circumstances  until  Congress  otherwise  directs; 
but  the  power  thus  exercised  by  the  states  is  not  identical 
in  its  extent  with  the  power  to  regulate  commerce  among 
the  states.  The  power  to  pass  laws  in  respect  to  internal 
commerce,  inspection  laws,  quarantine  laws,  and  laws  in 
relation  to  bridges,  ferrie!(,  and  highways,  bekmgs  to  the 
class  of  powers  pertaining  to  locality,  essential  to  local  inter- 
communication, to  the  progress  and  development  of  local 
prosperity,  and  to  the  protection,  the  safety,  and  the  welfare 
of  society,  originally  necessarily  belonging  to^  and  upon  the 
adoption  of  the  Constitution  reserved  by,  the  states,  except 
so  far  as  falling  within  the  scope  of  a  power  confided  to  the 
General  Government  Where  the  subject  requires  a  uniform 
system  as  between  the  states,  the  power  controlling  tt  is 
vested  exclusively  in  Congress,  and  cannot  be  encroached 
upon  by  the  states;  and  where,  in  relation  to  the  subject- 
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matter,  different  rules  may  be  suitable  for  differeot  localitiei^ 
the  states  may  exercise  powers  which^  though  they  may  be 
said  to  partake  of  the  nature  of  the  power  granted  to  the 
General  Government,  are  strictly  not  such,  but  are  simply 
local  powers,  which  have  full  operation  until  and  unless  cir- 
cumscribed by  the  action  of  Congress  in  effectuation  of  die 
general  power.  Cooley  v.  Port  Wardens  of  PhUadeU 
phiar  » 

•  •  '         •  •  •  •  • 

''  It  is  explained  that  where  state  laws  alleged  to  be  regu- 
lations of  commerce  among  the  states  have  been  sustained, 
they  were  laws  which  related  to  bridges  or  dams  across 
streams,  wholly  within  the  state,  or  police  or  health  laws,  or 
to  subjects  of  a  kindred  nature  not  strictly  of  commercial 
regulation.'' 

•  •••••• 

**  After  all,  it  amounts  to  no  more  than  drawing  the  line 
between  the  exercise  of  power  over  commerce  with  foreign 
nations  and  among  the  states  and  the  exercise  of  power  over 
purely  local  commerce  and  local  concerns." 

•  •••••• 

"'  The  conclusion  follows  that,  as  the  grant  of  the  power 
to  regulate  commerce  among  the  states,  so  far  as  one  system 
is  required,  is  exclusive,  the  states  cannot  exercise  that 
power  without  the  assent  of  Congress,  and  in  thje  absence 
of  legislation  it  is  left  for  the  courts  to  determine  when 
state  action  does  or  does  not  amount  to  sudi  exercise^  or,  in 
other  words,  what  is  or  is  not  a  r^fulation  of  such  com- 
merce.   When  that  is  determined,  controversy  is  at  an  end 

''  These  decisions  rest  upon  the  undoubted  right  of  the 
states  of  the  Union  to  control  their  purely  internal  affairs, 
in  doing  which  they  exercise  powers  not  surrendered  to  the 
National  Government;  but  whenever  the  law  of  the  state 
amounts  essentially  to  a  regulation  of  commerce  with  for- 
eign nations  or  among  the  states,  as  it  does  when  it  inhibit^ 
directly  or  indirectly,  the  receipt  of  an  imported  commodity 

*  f  a  How.  agpL 
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or  its  disposition  before  it  has  ceased  to  become  an  article 
of  trade  between  one  state  and  another,  or  another  country 
and  this,  it  comes  in  conflict  with  a  power  which,  in  this 
particular,  has  been  exclusively  vested  in  the  General  Gov* 
emment,  and  is  therefore  void.'' 

It  will  be  noted  here  that,  in  the  first  place,  the  power  to 
regulate  commerce  among  die  states  is  declared  a  unit  It 
is  not  divided  up  between  two  or  three  or  four  or  forty-five 
state  sovereignties,  but  it  is  a  unit,  or,  in  other  words,  is  in 
Congress  exclusively  as  an  undivided  unit  power.  Secondly, 
it  is  held  that  the  powers  which  the  states  wield  over  lo^ 
affairs,  though  resembling  this  power,  are  not  such,  but  are 
merely  the  reserved  powers  of  the  state.  Thirdly,  the  line 
between  the  two  is  drawn  sharply,  and  the  minute  it  is  deter- 
mined that  an  attempted  exercise  of  power  by  a  state  is  not 
an  exercise  of  one  of  these  reserved  powers,  but  that  it 
crosses  the  line  and  attempts  to  use  the  power  of  Congress, 
all  controversy  is  at  an  end,  for  the  attempt  is  necessarily 
void. 

This  is  a  well-considered  holding  by  this  court  clearly 
supporting  and  expounding  the  principles  which  we  set  out 
to  show  have  been  and  should  be  the  true  guiding  principles 
under  the  commerce  clause,  to  wit,  those  based  on  the  ex* 
elusive-reserved  powers  theory.  And  yet  even  in  this  other- 
wise very  clear-cut  language  may  be  seen  traces  of  the 
influence  of  the  local  concurrent  sovereignty  theory. 

Uniform  regulation  is  again  confused  with  freedom  from 
local  regulation,  and  the  reference  to  things  requiring  uni- 
formity of  regulation  as  distinguished  from  things  admit- 
ting of  local  regulation  is  in  the  language  of  the  latter 
theory,  and  is  inconsistent  with  the  opinion  as  a  whole. 
After  it  has  once  been  decided  that  the  power  to  regulate 
interstate  commerce  is  a  unit  powtr  in  Congress,  and  the 
minute  a  state  crosses  the  line  and  attempts  to  use  that 
power  the  attempt  is  void,  why  is  there  any  necessity — ^nay, 
further,  why  is  it  not  unnecessary,  inconsistent,  and  not  per- 
missible— ^to  inquire  further  as  to  whether  the  line  has  been 
crossed,  and  the  exclusive,  unit  power  of  Congress  at- 
tempted to  be  exercised  in  a  local  or  a  general  matter? 
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It  should  he  sufficient  to  decide  that  the  state  has  at- 
tempted to  exercise  a  power  which  it  has  not;  for  if  the 
power  is  a  unit,  and  therefore  exclusive,  in  the  hands  of 
Congress,  it  follows  necessarily  that  every  statute  of  a  state 
which  is  an  immediate  and  direct  regulation  of  interstate 
commerce  is  void,  whether  it  regulates  it  locally  or  other- 
wise.   This  is  the  exclusive-reserved  powers  theory. 

Crutcher  v.  Kettiucky,  141  U.  S.  47  (1890). 

The  question  was  the  constitutionality  of  an  act  of  Ken- 
tucky requiring  agents  of  foreign  express  companies  to  take 
out  a  license  and  file  a  statement  before  doing  business  that 
the  company  has  at  least  one  hundred  and  fifty  thousand 
dollars  capitsL 

Opinion  by  Bradley,  J. : 

•  •  •  •  •  •  .         • 

'*  It  has  frequently  been  laid  down  by  this  court  that  the 
power  of  Congress  over  interstate  commerce  is  as  absoltite 
as  it  is  over  foreign  commerce.''  ...  '^  No  difference  is 
perceivable  between  the  two/' 

•  •     .      •  •  •  •  • 

'"  But  the  main  argument  in  support  of  the  decbion  of  the 
Court  of  Appeals  is  that  the  act  in  question  is  essentially  a 
regulation  made  in  the  fair  exercise  of  the  police  power  of 
the  state.  But  it  does  not  follow  that  everything  which  the 
legislature  of  a  state  may  deem  essential  for  the  good  order 
of  society  and  the  well-being  of  its  citizens  can  be  set  up 
against  the  exclusive  power  of  Congress  to  regulate  the 
operations  of  foreign  and  interstate  commerce?  This  is 
also  the  excluswe-reserved  powers  theory. 

Brennan  v.  TitusviUe,  153  U-  S.  289  (1893). 

The  question  here  was  the  constitutionality  of  an  ordi- 
nance of  the  City  of  Titusville,  Pennsylvania,  requiring  the 
obtaining  of  a  license  and  payment  of  a  fee  therefor  for 
soliciting  orders  and  selling  goods,  when  sold  to  other  than 
manufacturers  and  merchants. 

In  the  opinion  by  Mr.  Justice  Brewer,  there  are  two  things 
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especially  worthy  of  note :  first,  the  statement,  with  approval 
thereof,  that  Robbins  v.  Shelby  Taxing  District  "  affirms  in 
the  strongest  language  the  exclusive  power  of  Gmgress  over 
interstate  commerce;**  and,  second,  the  express  ruling  that 
the  police  power  cannot  impose  any  direct  burden  upon  in- 
terstate commerce.  This  case  may  likewise  be  classified  as 
supporting  the  exclusive-reserved  powers  theory. 

Covington,  etc..  Bridge  Co.  v.  Kentucky,  154  U.  S. 

204  (1893)- 

Opinion  by  Brown,  J.: 

Involved  the  power  of  a  state  to  regulate  tolls  upon  a 
bridge  connecting  it  with  another  state  without  the  assent 
of  Congress  and  without  the  concurrence  of  the  other  state. 
Held  unconstitutional  on  the  local  concurrent  powers  theory. 

The  subject,  however,  is  one  which  is  essentially  local, 
obviously  permits  of  local  regulation,  and  does  not  require 
uniform  regulation  throughout  the  country.  On  the  theory 
on  which  the  opinion  is  based  the  statute  should  therefore 
logically  be  held  constitutional.  But,  on  the  other  hand,  the 
subject  well  illustrates  the  necessity  of  freedom  from  local 
control  to  prevent  conflicts  between  states.  And  on  the 
exclusive-reserved  powers  theory  the  statute  may  be  declared 
unconstitutional  logically.  It  is  a  direct  regulation  of  inter- 
state business  and  therefore  void. 

Held  also  that  Munn  v.  Illinois,  C.  B.  and  Q.  R.  R.  v. 
/<niu,  and  Peik  v.  C.  and  N.  IV.  Ry.,  supra,^  were  overruled 
by  JVabash,  etc.,  Ry.  v.  Illinois,  supra.^  Another  nail  is 
thus  driven  in  the  coffin  of  the  general  concurrent  powers 
theory,  on  which  those  cases  were  based.  We  shall  see  that 
it  was  not  sufficient,  however,  to  prevent  the  resurrection  of 
the  theory  in  one  later  case.  Local  concurrent  powers 
theory. 

Western  Union  Telegraph  Co.  v.  James,  162  U.  S. 
650(1895). 

The  question  was  the  constitutionality  of  an  act  of  Geor- 
gia •*  To  prescribe  the  duty  of  electric  telegraph  companies 

•A1liii94U.  & 
*ii8  U.  S.  S57- 
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as  to  receiving  and  transmitting  despatches,  to  prescribe 
penalties  for  violation  thereof,  and  for  other  purposes.*^ 
The  act  prescribed  a  penalty  of  one  hundred  dollars  for 
breach  of  duty  or  failure  to  deliver  message  within  one  mik 
of  the  station. 

Tlie  court  upheld  the  statute  in  an  opinion  by  Peddiam, 
J.,  in  which  he  says: 

*'  In  one  sense  it  affects  the  transmission  of  interstate 
messages,  because  such  transmission  is  not  completed  until 
the  message  is  delivered  to  the  person  to  whom  it  is  ad- 
dressed, or  reasonable  diligence  employed  to  deliver  it" 

•  •••••• 

"  It  is  the  duQr  of  a  telegraph  company  which  receives  a 
message  for  transmission,  directed  to  an  individual  at  one 
of  its  stations,  to  deliver  that  message  to  the  person  to  whom 
it  is  addressed  with  reasonable  diligence  and  in  good  faith. 
Tliat  is  a  part  of  its  contract  implied  by  talcing  the  message' 
and  receiving  payment  therefor. 

**  The  statute  in  question  is  of  a  nature  that  is  in  aid  of 
the  performance  of  a  duty  of  the  company  that  would  exist 
in  the  absence  of  any  such  statute,  and  it  is  in  nowise  ob- 
structive of  its  duty  as  a  telegraph  company.  It  imposes  a 
penalty  for  the  purpose  of  enforcing  this  general  duty  of 
the  company.  Tlie  direction  that  the  delivery  of  the  mes- 
sage shall  be  made  with  impartiality  and  in  good  faith  and 
with  due  diligence  is  not  in  addition  to  the  duty  which  it 
would  owe  in  the  absence  of  such  a  statute.  Can  it  be  said 
that  the  imposition  of  such  a  penalty  for  a  violation  of  a 
duty  which  the  company  owed  by  the  general  law  of  the 
land  is  a  regulation  of  or  an  obstruction  to  interstate  com- 
merce within  the  meaning  of  that  clause  of  the  Federal 
Constitution  under  discussion?    We  think  not" 

•  .  •  .  •  •'• 

"  W^ile  the  penalty  of  the  present  statute  is  quite  ample 
for  a  mere  neglect  to  deliver  in  some  cases,  we  cannot  say 
that  it  is  so  unreasonable  as  to  be  outside  of  and  beyond  the 
jurisdiction  of  the  state  to  enact" 

The  facts  and  o^nioa  in  this  case  have  been  pvcn  thtis 
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at  length  because  Uiis  case  is  frequently  insuflktently  stated 
and  quoted,  and  a  false  impression  of  the  true  grounds  of 
the  decision  thereby  given.  It  is  often  misquoted  as  though 
it  were  merely  a  direct  regulation  of  the  delivery  of  met* 
sages  and  imposing  burdens  thereupon.  But  sudi  is  not  the 
case.  It  is  a  statute  establishing  the  rights  and  dutieis  in 
several  respects  of  commcm  carriers  of  messages.  This  is 
strictly  witfiin  the  reserved  powers  of  the  states.  Comnxm 
carriers  derive  their  character  as  such  from,  and  their  rights 
and  duties  as  such  are  based  upon,  the  laws  of  the  states. 
For  instance,  their  liability  for  negligence  and  their  right  to 
limit  this  liability  depend  upon  state  laws. 

Also  their  right  of  eminent  domain  and  their  consequent 
duty  to  serve  the  public  impartially  flow  from  state  laws. 

Hence  the  provisions  in  this  act  requiring  the  receiving  of 
messages,  and  transmission  of  the  same  with  impartiality, 
and  the  liability  for  cipher  messages,  are  all  so  clearly  within 
the  power  of  the  state  that  no  question  is  raised  as  to  their 
validity,  even  though  they  may  indirectly  affect  interstate 
business.  The  duty  to  deliver  also  flows  from  state  laws, 
and  hence  the  court  inquires  only  whether  it  may  reason* 
ably  be  considered  that  it  is  this  power  which  has  been  exer- 
cised, and  not  a  power  to  burden  and  regulate  interstate 
commerce. 

The  opinion  seems  to  be  based  upon,  and  the  decision  is 
consistent  with,  the  exclusive-reserved  power  theory,  though 
the  one  provision  as  to  the  penalty  must  be  admitted  to  be 
very  near  the  border-line  of  unconstitutionality. 

A  dissenting  opinion  is  based  on  the  case  of  Western 
Union  Telegraph  Co.  v.  Pendleton,^  but  that  case  is  dis- 
tinguishable in  that  it  attempted  to  regttlate  the  delivery  of 
messages  in  other  states,  which  was  clearly  beyond  tfie 
power  of  one  state,  and  also  in  that  it  prescribed  rules  for 
the  order  and  preference  to  be  given  in  the  transmission  of 
messages,  and  thus  directly  regulated  the  conduct  of  the 
business  itself.  For  these  reasons  the  statute  in  that 
was  very  properly  held  unconstitutional 

^  122  U.  &  347- 
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Illinois  Central  R.  R.  v.  Illinois,  163  U.  S.   142 
(1895). 

A  statute  of  Illinois  required  railroads  to  stop  passenger 
trains  at  county-seats.  Held  unconstitutional  as  applied  to 
an  interstate  train.  The  train  in  question  to  make  the  stop 
had  to  turn  aside  from  the  direct  interstate  route  and  run 
three  and  a  half  miles  to  the  station  and  back  again,  thus^ 
as  said  by  the  court,  travelling  seven  miles  which  form  no 
part  of  its  course 

The  court  says: 

''  This  court  is  unanimously  of  opinion  that  this  require- 
ment is  an  unconstitutional  hindrance  and  obstruction  of 
hiterstate  commerce  and  of  the  passage  of  the  mails  of  the 
United  States.'' 

•  •••••• 

**  The  state  may  doubtless  compel  the  railroad  to  perform 
the  duty  imposed  by  its  charter  of  carrying  passengers  and 
goods  between  its  termini  within  the  state.  But  so  tong,  at 
least,  as  that  duty  is  adequately  performed  by  the  company^ 
the  state  cannot,  under  the  guise  of  compelling  its  perform- 
ance, interfere  with  the  performance  of  paramotmt  duties  to 
which  the  company  has  been  subjected  by  the  G>nstitutioo 
and  laws  of  the  United  States. 

The  state  may  make  reasonable  regulations  to  secure  the 
safety  of  passengers,  even  on  interstate  trains,  while  within 
its  borders.  But  the  state  can  do  nothing  which  will  directly 
burden  or  impede  the  interstate  traffic  of  the  company  or 
impair  the  usefulness  of  its  facilities  for  such  traffic" 

Particular  attention  is  called  to  the  last  sentence,  that 
the  state  cannot  directly  burden  the  interstate  business  of 
the  company. 

Particular  attention  is  also  called  to  the  case  as  a  whole, 
in  view  of  a  later  case  which  will  follow. 

Ilcnmngton  v.  Georgia,  163  U.  S.  299. 

The  question  was  the  validity,  as  applied  to  an  interstate 
train,  of  a  statute  of  Georgia  making  it  a  misdemeanor  to 
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run  a  train  on  Sunday.    The  court  upheld  the  statute  tn  an 
Opinion  by  Mr.  Justice  Harlan,  in  which  he  says: 

*'  The  well-settled  rule  is  that  if  a  statute  purporting  to 
have  been  enacted  to  protect  the  public  healthy  the  public 
morals,  or  the  public  safety  has  no  real  or  subrtantial  rda- 
tion  to  those  subjects,  or  is  a  palpable  invauon  of  rights 
secured  by  the  fundamental  law,  it  is  the  duty  of  the  courts 
to  so  adjudge  and  thereby  give  effect  to  the  Gmstitutioii. 
In  our  opinion  there  is  nothing  in  the  legislation  in  question 
which  suggests  that  it  was  enacted  with  tfie  purpose  to 
regulate  interstate  commerce,  or  with  any  other  purpose 
than  t6  prescribe  a  rule  of  civil  duty  for  all  who,  on  the 
Sabbath  day,  are  within  the  territorial  jurisdiction  of  the 
state" 


"'  Local  laws  of  the  character  mentioned  have  their  source 
in  the  powers  which  the  states  reserved  and  never  surren- 
dered to  Congress  of  providing  for  the  public  health,  the 
public  morals,  and  the  public  safety,  and  are  not  within. the 
meaning  of  the  Constitution,  and  considered  in  their  own 
nature*  regulations  of  interstate  commerce  simply  because, 
for  a  limited  time  or  to  a  limited  extent,  they  cover  the  field 
occupied  by  those  engaged  in  such  commerce.*' 

Two  points  are  worthy  of  notice  here.  One  is  that  a 
statute  pufporting  to  be  an  exercise  of  an  admitted  power, 
but  having  no  real  relation  to  that  power,  and  being  really 
an  invasion  of  the  power  of  Congress,  is  invalid.  This  is 
the  principle  involved  to  some  extent  in  the  preceding  case, 
where  the  court  inquires  as  to  whether  the  statute  is  reason- 
ably within  or  "'beyond  the  jurisdiction  of  the  state  to 
enact" 

This  we  will  see  titer  was  distorted  into  a  new  theory  of 
the  reasonable  exercise  of  the  power  of  the  states.  Whether 
a  statute  has  any  reasonable  relation  to  an  admitted  power, 
or  under  color  thereof  really  exercises  another  power,  is, 
however,  as  we  shall  endeavor  to  point  out,  quite  a  different 
question  from  whether  an  admitted  power  is  exercised  to  a 
reasonable  or  unreasonable  degree;    for  where  the  power 
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exists  the  degree  of  reasonableness  of  its  exercise  is  for  the 
legislature  alone,  and  not  for  the  courts. 

The  second  point  is  that  the  decision  is  distinctly  based 
upon  the  reserved  powers  theory,  and  it  is  expressly  said 
that  "  local  laws  of  the  character  mentioned  have  their 
source  in  the  powers  which  the  states  reserved  aiid  never 
surrendered  to  Congress,'*  etc  The  case  may  therefore  be 
said  to  rest  on  the  exclusrve-resefved  powers  theory. 

Chicago^  Milwaukee  and  St.  Paul  Ry.  v.  SoUm,  169 

U.S.  133(1897). 

The  question  here  involved  was  the  constitutionality  of  a 
statute  of  Iowa  prohibiting  common  carriers  from  limiting 
their  liability  for  negligence. 

The  statute  is  sustained  in  an  opinion  by  Mr.  Justice 
Gray,  from  which  we  quote  at  some  length,  inasmudi  as  it 
will  be  seen  that  the  statute  is  **  strictly  within  the  scope  of 
the  local  law,"  and  not  a  regulation  of  commerce,  and  that 
it  explains  more  fully  the  principles  by  which  we  saw  in 
Western  Union  Tel.  Co.  v.  James,  supra,  that  the  general 
duties  and  liabilities  of  carriers,  including  the  duty  to  de- 
liver, rest  upon  state  law.    He  says: 

"Railroad  corporations,  like  all  other  corporations  and 
persons  doing  business  within  the  territorial  jurisdiction  of 
a  state,  are  subject  to  its  law.  It  is  in  the  law  of  the  state 
that  provisions  are  to  be  found  concerning  the  rights  and 
duties  of  common  carriers  of  persons  or  of  goods,  and  the 
measure  by  which  injuries  resulting  from  their  failure  to 
perform  their  obligations  may  be  prevented  or  redressed. 
Persons  travelling  on  interstate  trains  are  as  much  entitled, 
while  within  a  state,  to  the  protection  of  that  state,  as  those 
who  travel  on  domestic  trains.  A  carrier  exercising  his 
calling  within  a  particular  state,  although  engaged  in  the 
business  of  interstate  commerce,  is  answerable,  according 
to  the  law  of  the  state,  for  acts  of  non-feasance  committed 
within  its  limits.  If  he  fail  to  deliver  goods  to  the  proper 
consignee  at  the  right  time  and  place,  or  if  by  negligence 
in  transportation  he  inflicts  injury  upon  the  person  of  a 
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passenger  brought  from  another  sUite»  the  right  of  action 
for  the  consequent  damage  is  given  by  the  local  law. 

'"  It  is  equally  within  the  power  of  the  state  to  prescribe 
the  safeguards  and  precautions  foreseen  to  be  necessary  and 
proper  to  prevent  by  anticipation  diose  wrongs  and  injuries 
which,  after  they  have  been  inflicted,  the  state  has  the  power 
to  redress  and  to  punish.  The  rules  prescribed  for  the  con- 
struction of  railroads  and  for  their  management  and  opera- 
tion,  designed  to  protect  persons  and  property  otherwise 
endangered  by  their  use,  are  strictly  within  the  scope  of  the 
local  law.  They  are  not  in  themselves  regulations  of  inter- 
state commerce,  although  they  control  in  some  degree  the 
conduct  and  the  liability  of  those  engaged  in  such  commerce. 
So  long  as  Congress  has  not  legislated  upon  the  particular 
subject  they  are  rather  to  be  regarded  as  legislation  in  aid 
of  such  commerce  and  as  a  rightful  exercise  of  the  police 
power  of  the  state  to  regulate  the  relative  rights  and  duties 
of  all  persons  and  corporations  within  its  limits.'* 

**  The  statute  now  in  question,  so.  far  as  it  concerns  lia- 
bility for  injuries  happening  within  the  state  of  Iowa—* 
which  is  the  only  matter  presented  for  decision  iii  this  case 
*-<learly  comes  within  the  same  principles.'*  This  is  also 
the  exclustve-reserved  powers  theory. 

Missouri,  Kansas  and  Texas  Ry.  v.  Hober,  169  U. 
S.  613  (1897). 

Kansas,  to  protect  her  cattle  from  contagious  diseases, 
made  it  a  misdemeanor  for  any  person,  between  February 
1st  and  December  ist,  to  drive  into  or  through,  or  keep  in 
any  county,  any  cattle  capable  of  communicating  Texas 
fever,  and  making  any  person  who  should  do  so  liable  to 
any  person  for  damages  by  reason  of  communication  of  the 
disease. 

The  statute  was  sustained  in  an  opinion  by  Mr.  Justice 
Harlan  on  the  ground  that  it  was  a  proper  exercise  by  the 
state  of  its  reserved  police  power  to  protect  the  public  health, 
the  public  morals,  and  the  public  safety,  and  to  provide  for 
the  redress  of  wrongs  within  its  limitSw 
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The  statute  in  this  case  is  to  be  distinguished  from  the 
statute  in  Railroad  Company  v.  Husen^  sufra*^  There  the 
statute  applied  to  all  cattle,  whether  diseased  or  not  It  was 
held  to  occeed  a  proper  exercise  of  the  police  power,  and  to 
amount  to  a  regulation  of  commerce.  Here  the  statute 
applied  only  to  cattle  capable  of  causing  infection,  and  gave 
a  remedy  only  for  infection  actually  caused.  This  is  also  the 
exclusive-reserved  powers  theory. 

Lake  Shore  and  Mick.  So.  R.  R.  y.  Ohio,  173  U.  S. 
285(1898). 

This  case  should  be  especially  noted.  It  is  the  dimax  of 
the  confusion  of  reasoning  whidi  we  have  seen  accumulating 
in  the  foregoing  review  of  the  cases.  The  decision  of  the 
court  and  the  general  principles  underlying  the  opinion  of 
the  majority  are  fraught  with  the  possibility  of  so  mudi 
interference  with  interstate  and  foreign  commerce  fay  the 
states  as  to  make  it  a  matter  of  grave  concern  whether  the 
court  ha:  not  erred. 

The  decision  is  flatly  inconsistent  with  previous  decisions. 
It  was  rendered  fay  a  bare  majority  of  one  It  is  based  on 
the  twice  discarded  general  concurrent  powers  theory,  which 
is  revived  in  the  majority  opinion. 

Both  the  decision  and  the  reasoning  on  which  it  is  based 
are  hotly  controverted  by  the  minority.  The  very  cases 
quoted  by  the  majority  in  support  of  their  position  are 
shown  by  the  minority  to  be  against  them  and  are  quoted 
back  at  them.  It  is  a  crowning  illustration  of  the  disagree- 
ment to  which  the  confusion  of  the  theories  leads,  and 
proof,  if  any  were  needed,  that  confusion  of  reasoning 
means  inconsistency  and  uncertainty  of  decision. .  It  fully 
justifies  distinguishing  the  theories  clearly,  and  the  belief 
expressed  at  the  outset  of  this  article,  tliat  to  do  so  would 
greatly  clarify  the  subject 

The  case  was  an  action  brought  in  Ohio  against  the  rail- 
road company  to  recover  a  penalty  under  a  statute  relating 
to  railroads,  providing: 

•«  U.  S.  4«S. 
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''  Each  company  shall  cause  three,  each  way,  of  its  regu- 
lar trains  carrying  passengers,  if  so  many  are  run  daily, 
Sundays  excepted,  to  stop  at  a  station,  city,  or  village,  con- 
taining over  three  thousand  inhabitants,  for  a  time  sufficient 
to  receive  and  let  off  passengers,*'  and  providing  a  penalty 
for  failure  to  comply. 

The  railroad  company  ran  three  or  more  trains,  but 
stopped  only  one,  the  others  being  interstate  trains,  whidi 
it  refused  to  stop. 

A  judgment  against  the  company  for  the  penalty  of  one 
hundred  dollars  was  sustained,  but  the  court  was  divided 
five  to  four,  and  two  most  able  and  convincing  dissenting 
opinions  were  filed. 

Notwithstanding  the  recent  more  conservative  opinions 
of  the  court  which  we  have  just  seen,  the  majority  opinion, 
which  is  by  Mr.  Justice  Harlan,  takes  exceedingly  radical 
ground,  and  reverts  to  the  discarded  general  concurrent 
powers  theory  of  Mr.  Justice  Taney. 

Indeed,  the  positions  taken  are  so  radical  that  it  is  neces- 
sary to  quote  from  the  opinion  at  some  length  and  comment 
upon  it  as  we  proceed.  In  the  majority  opinion  the  court 
says: 

"  The  average  time  required  to  stop  a  train  of  cars  and 
receive  and  let  off  passengers  is  three  minutes. 

"  The  number  of  villages  in  Ohio  containmg  three  thou- 
sand inhabitants  through  which  the  above  trains  passed  on 
the  day  named  was  thirteen.*' 


''  It  is  insisted  by  counsel  that  these  (t.r.,  Henington  v. 
Georgia,  supra,  and  other  cases  cited)  and  observations  to 
the  same  effect  in  different  cases  show  that  the  police  powers 
of  the  states,  when  exerted  with  reference  to  matters  more 
or  less  connected  with  interstate  commerce,  are  restricted 
in  their  exercise,  so  far  as  the  National  G>nstitution  is  con- 
cerned, to  regulations  pertaining  to  health,  morals,  or 
safety  of  the  public,  and  do  not  embrace  regulations  de- 
signed merely  to  promote  the  public  convenience. 

"  Tliis  is  an  erroneous  view  of  the  adjudications  of  this 
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court  While  cases  to  which  counsel  refer  involve  the 
validity  of  state  laws  having  reference  directly  to  the  puUic 
health,  the  public  morals,  or  the  public  safety,  in  no  one  of 
them  was  there  any  occasion  to  determine  whether  the 
police  powers  of  the  states  extended  to  regulations  inci- 
dentally affecting  interstate  commerce  but  which  were  de- 
signed only  to  promote  the  public  convenience  or  the  general 
welfare.  There  are,  however,  numerous  decisions  by  this 
court  to  the  effect  that  the  states  may  legislate  with  refer- 
ence simply  to  the  public  convenience,  subject,  of  course^ 
to  the  condition  that  such  legislation  be  not  inconsistent 
with  the  National  G>nstitution,  nor  with  any  act  of  Con- 
gress passed  in  pursuance  of  that  instrument,  nor  in  deroga- 
tion of  any  right  granted  or  secured  by  it  As  the  question 
now  presented  is  one  of  great  importance,  it  will  be  well  to 
refer  to  some  cases  of  the  latter  class."  This  contains  the 
keynote  of  the  whole  opinion — to  wit,  the  principle  that  the 
legislative  power  of  the  states  extends  to  any  matters  de- 
signed ''  to  promote  the  public  convenience  or  the  general 
welfare." 

It  is  difficult  to  see  where  there'  are  any  limits  to  such  a 
power  short  of  sovereignty.  Whatever  a  state  legislature 
thinks  for  the  public  convenience  or  general  welfare  it  can 
do.  This  is  nothing  more  nor  less  than  ihe  view  set  out  by 
Chief-Justice  Taney  in  the  License  Cases,  supra^  when  he 
says: 

**  But  what  are  the  police  powers  of  a  state?  They  arc 
nothing  more  nor  less  than  the  powers  of  government  in- 
herent in  every  sovereignty  to  the  extent  of  its  dominions. 
And  whether  a  state  passes  a  quarantine  law,  or  a  law  to 
punish  offences  or  to  establish  courts  of  justice,  or  requiring 
certain  instruments  to  be  recorded,  or  to  regulate  commerce 
within  its  own  limits,  in  every  case  it  exercises  the  same 
power;  that  is  to  say,  the  power  of  sovereignty,  the  power 
to  govern  men  and  things  within  the  limits  of  its  dominions." 


"  And  when  the  validity  of  a  state  law  making  regula- 
tions of  commerce  is  drawn  into  question  in  a  judicial  tri- 
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bunal,  the  authority  to  pass  it  cannot  be  made  to  depend 
upon  the  motives  that  may  be  supposed  to  have  influenced 
the  legislature,  nor  can  the  court  inquire  whether  it  was 
intended  to  guard  the  citizens  of  the  state  from  pestilence 
and  disease,  or  to  make  regulations  of  commerce  for  the 
.interest  and  convenience  of  trade." 

We  are  thus  cast  back  upon  the  general  concurrent  powers 
theory  of  Chief-Justice  Taney,  a  theory  which  those  of  his 
associates  who  did  not  adhere  to  the  exclusive-reserved 
powers  theory  of  Chief-Justice  Marshall  soon  materially 
modified  into  the  I()cal  concurrent  powers  theory.  In  fact, 
it  was  so  completely  discarded  that  after  the  time  of  Chief- 
Justice  Taney  we  are  not  able  to  trace  it  until  we  come  to 
the  three  cases  in  94  U.  S.,  which  were  pronounced  but  ill 
considered,  and  are  overruled  in  IVabash  v.  Ulinois^  and 
in  Covington  Bridge  Co.  v.  Kentucky}^ 

But  let  us  examine  the  cases  which  are  cited  to  support 
this  public  convenience,  general  welfare  theory.  The  first 
case  cited  in  the  opinion  is  that  of  Gilman  v.  Philadelphia}* 
supra. 

But  this  was  the  case  of  a  bridge  entirely  within  the  limits 
of  the  state  of  Pennsylvania,  which  therefore  had  jurisdic- 
tion over  it  by  virtue  of  its  reserved  powers.  Of  course,  it 
could  exercise  this  power  for  the  convenience  or  welfare 
of  the  people.  Having  the  power,  how  else  should  it  ex- 
ercise it?  But  there  is  nothing  in  the  opinion  from  which 
even  the  inference  could  be  drawn  that  the  state  can  do 
anything  which  would  promote  the  general  convenience  or 
welfare. 

And  the  same  is  true  of  Pound  v.  Turck}^  which  is  the 
next  case  cited  in  the  opinion.  Tliis  was  a  case  of  control 
of  piers  and  booms  for  lumbering,  over  which,  together  with 
wharves,  etc.,  the  states  have  reserved  powers. 

The  next  case  cited  is  Escauaba  Company  v.  Chicago,*^ 

"118  U.  S.  557. 
•  154  U.  S.  204. 

■95  U.  S.  459,  464. 
"107  U.  S.  678,  68^ 
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which  is  also  a  bridge  case,  involving  the  regulation  of  tHe 
bridges  over  the  Giicago  River. 

Some  of  the  language  of  that  case  standing  alone  is  as 
broad  as  the  language  of  the  present  opinion.  But  it  it 
immediately  coupled  with  reference  to  roads,  canals,  bridges, 
and  ferries.  It  is  used  in  a  case  where  the  subject-*to  wit, 
a  bridge — is  admittedly  a  subject  over  which  the  state  has 
jurisdiction^  and  where  the  necessity  of  providing  for  the 
convenience  of  the  people  using  the  bridge  was  the  imme* 
diate  cause  of  this  exercise  of  local  jurisdiction  over  the 
bridge. 

The  opinion  read  as  a  whole  cannot  be  construed  to  mean 
that  a  state  can  make  direct  regulations  of  interstate  com- 
merce, or  use  any  other  power  granted  to  Congress,  to 
promote""  the  convenience  and  prosperity  of  its  people.** 

To  Congress  is  given  power  "  to  provide  for  the  common 
defence  and  general  welfare  of  the  United  States.**  But 
this  means  nothing  more  than  that  the  powers  granted  to 
Congress  may  be  used  for  that  purpose.  The  '^  welfare 
clause'*  alone  is  not  a  source  of  power,  and  no  statute  of 
Congress  has  ever  been  based  thereon. 

Similarly  the  necessity  of  providing  for  the  general  wel- 
fare of  its  people  by  a  state  is  not  itself  a  source  of  power, 
and  state  statutes  cannot  be  based  on  that  alone;  they  must 
be  kiscd  on  some  reserve<l  power  of  the  states. 

Therefore  to  say  that  the  state  could  enforce  the  regula- 
tion of  trains  in  this  case  because  it  promoted  the  general 
welfare  begs  the  real  question,  and  assumes  that  the  state 
was  exercising  to  promote  the  general  welfare  a  power 
which  it  possessed.  If  on  examination  it  was  found  that  the 
state  was  attempting  to  exercise  a  power  which  it  did  not 
lia\-e,  a  power  whicli  had  been  granted  to  Congress  exclu- 
sively, the  whole  argument  crumbles. 

The  real  question  in  the  case,  whether  the  state  was 
attempting  to  regulate  interstate  commerce,  and,  if  so, 
whether  that  power  belongs  exclusively  to  Congress  or  not, 
is  thus  obscured. 

The  argument  also  overlooks  the  essentially  protective 
character  of  the  police  power.    This  is  perhaps  the  reason  it 
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expands  it  into  sovereignty,  and  reverts  to  the  twice  dis- 
carded general  concurrent  sovereignty  idea. 

That  being  the  case,  it  necessarily  overlooks  the  great 
necessity  of  freedom  from  local  regulations  and  the  frequent 
decisions  of  the  court,  already  noted,  which  hold  that  the 
transportation  of  passengers  cannot  be  locally  regulated,  and 
that  the  police  power  cannot  be  used  to  directly  regulate 
commerce. 

Gmtinuing,  the  court  says:  **  In  what  has  been  said  we 
assumed  that  the  statute  is  not  in  itself  unreasonable;  that 
is,  has  appropriate  relation  to  the  public  convenience,  does 
not  go  beyond  the  necessities  of  the  case,  and  is  not  directed 
against  interstate  commerce.'* 


''  As  the  cases  above  cited  show,  and  as  appears  from 
other  cases,  the  reasonableness  or  unreasonableness  of  a 
state  enactment  is  always  an  element  in  the  general  inquiry 
by  the  court  whether  such  legislation  encroaches  upon 
national  authority,  or  is  to  be  deemed  a  legitimate  exertion 
of  the  power  of  the  state  to  protect  public  interests  or  to 
promote  public  convenience 

**  In  our  judgment  the  assumption  that  the  statute  of 
Ohio  was  not  directed  against  interstate  commerce  but  is  a 
reasonable  provision  for  the  public  convenience  is  not 
unwarranted.'* 

This  is  adequately  answered  in  a  dissenting  opinion 
quoted  below.  The  reasonableness  of  the  extent  to  which 
a  power  which  exists  is  exercised  is  never  for  the  court,  but 
for  the  legislature.  It  is  an  entirely  different  matter  for  the 
court  to  inquire  whether  in  a  given  case  the  legislature  may 
reasonably  be  said  to  have  exercised  a  power  which  it  had, 
or  under  cover  thereof  to  have  really  attempted  to  exercise 
a  power  which  it  did  not  have. 

Again  the  court  says: 

''  In  the  absence  of  legislation  by  Gmgress,  it  would  be 
going  very  far  to  hold  that  such  an  enactment  as  the  one 
before  us  was  in  itself  a  regulation  of  interstate  commerce. 
It  was  for  the  state  to  take  into  consideration  all  the  cir- 
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cumstances  affecting  passenger  travel  within  its  Hmits,  and 
as  far  as  practicable  make  such  regulations  as  were  just  to 
all  who  might  pass  over  the  road  in  question.  It  was  enti- 
tled, of  course,  to  provide  for  the  convenience  of  persons 
desiring  to  travel  from  one  point  to  another  in  the  state  00 
domestic  trains.  But  it  was  not  botmd  to  ignore  the  con- 
venience of  those  who  desired  to  travel  from  places  within 
the  state  to  places  beyond  its  limits,  or  the  convenience  of 
those  outside  of  the  state  who  wished  to  come  into  it  Its 
statute  is  in  aid  of  interstate  commerce  of  that  character. 
It  was  not  compelled  to  look  only  to  the  convenience  of  those 
who  desired  to  pass  through  the  state  without  stopping." 

In  the  above,  after  saying  in  one  Ime  that  the  regulation 
in  this  case  was  not  in  itself  a  regulation  of  interstate  com- 
merce, the  court,  in  the  next  line,  say  that  it  was  competent 
for  the  state  to  take  into  consideration  all  the  circumstances 
affecting  travel  within  its  limits  and  to  make  such  regula- 
tions as  were  just  to  all  who  might  pass  over  the  road.  This 
is  flatly  contradictory.  If  the  state  regulated  interstate 
travel  for  the  convenience  of  its  own  people  wanting  to  take 
interstate  journeys,  as  admittedly  by  this  statute  it  did,  it 
regulated  interstate  commerce,  for  interstate  travel  is  inter- 
state commerce.  In  so  doing  it  interfered  with  the  right  of 
the  people  of  other  states  to  be  transported  entirely  through 
the  state  with  entire  freedom  from  control  by  that  state  of 
the  conduct  of  the  business  of  their  transportation.  On 
this  decision  every  state  could  stop  every  train  in  every  ham- 
let in  the*  state,  and  there  could  be  no  through  express  trains 
for  the  convenience  of  parties  desiring  to  reach  distant 
points  in  the  course  of  interstate  travel.  If  it  be  answered 
that  this  would  never  happen,  reply  may  be  made  in  the 
language  of  Chief-Justice  Marshall,  in  Brown  v.  Maryland^ 
stipra**  as  follows : 

"  It  will  not  meet  the  argument  to  say  that  this  state  of 
things  will  never  be  pro<luced;  that  the  good  sense  of  the 
states  is  a  safeguard  against  it  The  Constitution  has  not 
confided  this  subject  to  that  good  sense.    It  is  placed  else- 

*  12  Whcaton,  419^ 


POWER  OF  CONGRESS  OVER  COMMERCE.  633 

where.  The  question  is,  where  docs  the  power  reside,  not 
how,  or,  probably,  would  it  be  abused  ?  The  power  claimed 
by  the  state  is,  in  its  nature,  in  conflict  with  that  ^ven  to 
Congress ;  and  the  greater  or  less  extent  to  which  it  may  be 
exercised  does  not  enter  into  the  inquiry  concerning  its 
existence." 

A  number  of  other  cases  are  quoted  or  cited  in  the 
opinion  in  support  of  the  decision. 

It  is  unnecessary  to  go  into  these  or  the  opinion  at  fur- 
ther length,  but  it  is  worthy  of  especial  note  that  Mr. 
Justice  Shiras,  with  whom  concur  Brewer,  J.,  and  Peckham, 
J.,  in  an  elaborate  dissenting  opinion,  takes  up  the  various 
cases  which  the  majority  rely  upon  and  shows  that  they  do 
not  support  the  principle  claimed  by  the  majority  and  do  not 
support  the  decision  rendered,  but  quite  the  contrary.  He 
quotes  quite  freely  as  applicable  to  the  present  case  Hall  v. 
I>e  Cuir,  supra^  to  the  effect  that  "  State  legislation  which 
seeks  to  impose  a-  direct  burden  upon  interstate  commerce, 
or  to  interfere  directly  with  its  freedom,  does  encroach  upon 
the  exclusivie  power  of  Congress/'  He  quotes  back  at  the 
majority  many  cases  holding  d^rly  either  that  the  power  in 
Congress  is  exclusive,  or  at  least  that  state  regulations  of 
interstate  transportation  are  void. 

Lack  of  space  prevents  going  into  these,  but  the  following 
reply  to  the  reasoning  of  the  majority  may  be  quoted: 

**  Some  observations  may  be  ventured  on  the  reasoning 
employed  in  the  opinion  of  the  court    It  is  said: 

'"In  what  has  been  said  we  have  assumed  that  that 
statute  is  not  in  itself  unreasonable.  In  our  judgment  this 
assumption  is  not  unwarranted.  The  requirement  that  a 
railroad  company  whose  road  is  operated  within  the  state 
shall  cause  three,  each  way,  of  its  regular  trains  carrying 
passengers,  if  so  many  are  run  daily,  Sundays  excepted,  to 
stop  at  any  station,  city,  or  village,  of  three  thousand  in- 
habitants, for  a  time  sufficient  to  receive  and  let  off  passen- 
gers, so  far  from  being  unreasonable^  will  subserve  the 
public  interest' 

-9$  U.  S.  48s 
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*'  But  the  question  of  the  reasonableness  of  a  puUk 
statute  is  never  open  to  the  courts.  It  was  not  opeii  even 
to  the  Supreme  Court  of  the  state  of  Ohio  to  say  whether 
the  act  in  question  was  reasonable  or  otherwise.  Much  less 
does  the  power  of  the  state  legislature  of  Ohio  to  pass  an 
act  regulating  a  railroad  corporation  depend  upon  the 
judgment  or  opinion  of  this  court  as  to  the  reasonableness 
of  such  an  act; 

**  And  again :  '  It  was  for  the  state  of  Ohio  to  take  into 
consideration  all  of  the  circumstances  affecting  passenger 
travel  within  its  limits,  and,  as  far  as  practicable,  make  such 
regulations  as  were  just  to  all  who  might  pass  over  the  road 
in  question,  etc.,  etc' 

"  It  was,  I  respectfully  submit,  just  such  action  on  the 
p^rt  of  the  state  of  Ohio,  and  just  such  reasoning  made  to 
support  that  action,  that  are  forbidden  by  the  Constitution 
of  the  United  States  and  by  the  decisions  of  this  court, 
hereinbefore  cited.  If  each  and  every  state,  through  which 
tlurse  interstate  highways  run,  could  take  into  consideration 
all  of  the  circumstances  affecting  passenger  travel  within 
its  limits,  and  make  such  regulations  as.  in  the  opinion  of 
the  legislature,  are  *  just  and  for  the  commicnce  of  its  oum 
people,*  then  we  should  have  restored  tlie  confusion  that 
existed  in  commercial  transactions  before  the  adopting  of 
the  Constitution,  and  thus  would  be  overruled  those  numer- 
ous decisions  of  this  court  nullifying  stare  legislation  pro- 
ceeding on  such  propositions.'* 

''  It  is  fallacious,  as  I  think,  to  contend  that  the  Ohio 
legislation  in  question  was  enacted  to  promote  the  pubKe 
interest.  That  can  only  mean  the  public  interest  of  the 
state  of  Ohio,  and  the  reason  why  such  legislation  is  per- 
nicious and  unsafe  is  because  it  is  based  upon  a  discrimina- 
tion in  favor  of  local  interests  and  is  hostile  to  the  larger 
public  interest  and  convenience  involved  in  interstate 
commerce." 

The  impossibility  of  distinguishing  this  case  from  the 
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case  of  Illinois  Ccntrol  R,  R.  v.  Illinois,  supray  and  the 
faihire  of  the  majority  even  to  atttrnpt  to  do  so  is  pointed . 
out.  That  is  the  case  in  which  a  train  was  compelled  to  go 
three  miles  from  its  course  and  back  again  to  stop  at  a 
county-seat  The  statute  compelling  it  was  held  uncon- 
stitutional. Of  the  majority  opinion  in  respect  to  this  case 
Mr.  Justice  Shiras  says : 

"  Beyond  the  bare  allegation  that  the  case  of  Illinois  Cen- 
tral R.  R.  V.  Illinois  "  is  not  consistent  with  the  views  ex- 
pressed in  the  present  case,  no  attempt  is  made  to  compare 
or  reconcile  the  principles  involved  in  the  two  cases.*' 


"  On  what,  then,  docs  the  court's  opinion  rely  to  distin- 
guish the  Illinois  case  from  the  present  case?  Merely  that 
the  through  train  in  the  one  case  was  obliged  to  go  out  of 
its  direct  route  some  three  or  four  miles,  while  in  the  other 
the  obligation  is  to  stop  at  towns  through  which  the  trains 
pass.  But  what  was  the  reason  why  this  court  held  that 
the  Illinois  statute  was  void  as  an  interference  with  inter- 
state commerce?  Was  not  the  delay  thus  caused  the  sole 
reason?  And  is  there  any  cliflfcrcnce  l)ctwccn  a  delay  caused 
by  having  to  go  a  few  miles  out  of  a  direct  course  in  a 
single  instance,  and  one  caused  by  having  to  stop  at  a 
number  of  unimportant  towns?" 

To  this  may  be  added  the  fact  that  the  train  in  the  present 
case  was  compelled  to  stop  at  thirteen  small  towns  at  a  total 
loss  of  thirty-nine  minutes,  whereas  in  the  former  case  the 
train  lost  only  about  fifteen  minutes.  There  is  no  difference 
in  the  power  used  to  compel  the  one  and  the  power  used  to 
compel  the  other.  Tlie  inconsistency  of  the  two  decisions  is 
<o  obvious  that  nothing  can  be  said  to  make  it  more  so. 

And  if  to  this  is  adtled  the  inconsistency  of  the  present 
decision  with  the  series  of  cases  holding  that  interstate 
transportation  rates  and  charges  cannot  be  controlled  or 


"  163  U.  S.  141. 
•Ibid. 
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interfered  with  by  a  state,  nor  a  long  and  short  haul  regula- 
tion  made,  nor  interstate  commerce  taxed  or  burdened,  and 
that  interstate  commerce  cannot  be  discriminated  against  in 
any  way  whatever  in  favor  of.  local  commerce,  it  will  be  seen 
that  the  necessity  for  removing  inconsistency  and  unccr* 
tainty  of  decision  from  this  field  of  l^w  is  great 

But  even  far  beyond  this  in  importance,  and  fraught  with 
far  more  danger  to  the  larger  interests  of  the  nation,  is  the 
possibility,  inherent  in  the  general  concurrent  powers  theory, 
which  the  majority  of  the  court  adopted  in  this  case,  of 
restoring  by  future  decisions  confirming  the  right  of  the 
states  to  make  various  regulations  of  interstate  commerce, 
and  of  interstate  transportation  in  particular,  that  conflict 
of  local  interest  and  confusion  of  regulations  from  which 
the  Constitution  designed  to  free  commerce. 

In  addition  to  the  dissenting  opinion  of  Mr.  Justice  Shiras 
there  is  a  dissenting  opinion  by  Mr.  Justice  White  wherein, 
in  a  few  words,  he  goes  straight  to  the  point.  He  shows 
that  the  statute,  under  the  guise  of  a  police  regulation  for 
iocai  convenience,  in  fact  imposes  a  direct  burden  on  inter- 
state commerce.  Also  that  it  discriminates  against  such 
commerce  in  favor  of  local  commerce.  For  these  reasons 
he  holds  it  unconstitutional. 

This  with  the  major  premise,  implied  rather  than  ex- 
pressed, is  the  syllogistic  logic  of  the  exclusive  theory,  and 
illustrates  the  way  in  which  that  theory  permits  of  the  appli- 
cation of  the  syllogism.  In  general,  the  exclusive-reserved 
powers  syllogism  is: 

All  direct  regulations  of  interstate  or  foreign  commerce 
by  a  state  are  unconstitutional. 

The  statute  (in  any  case)  in  question  is  a  direct  regula- 
tion of  interstate  or  foreign  commerce, 

Tlie  statute  in  question,  therefore,  is  unconstitutional. 

Granted  the  major  premise,  the  one  question  centres  in 
the  minor  premise. 

In  the  present  case  the  object  and  effect  is  to  control  the 
running  of  interstate  trains  and  the  handling  of  interstate 
business  in  favor  of  local  convenience  of  passengers  who 
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may  desire  to  take  an  interstate  journey  from  a  point  with- 
out the  state  of  Ohio  to  a  point  within,  or  from  a  point 
within  the  state  to  a  point  without  The  nature  and  the 
object  of  the  statute  was»  therefore,  control  of  interstate 
commerce.  It  does  not  make  this  any  the  less  true  to  say 
that  the  object  was  the  local  convenience  of  the  people  of 
Ohio  and  sudjacent  states,  becsuse  the  kxal  convenience  of 
theirs  to  be  promoted  was  convenience  in  interstate  jaumeyt 
to  or  from  Ohio. 

Further,  if  the  nature  of.  the  power  be  examined,  it  is 
seen  at  once  that  the  state  atten^ted  to  regulate  directly 
the  conduct  of  the  business  of  interstate  transportation  of 
passengers.  The  power  attempted  lo  be  exercUed  being, 
therefore,  the  power  to  directly  control  interstate  commerce, 
it  can  make  no  difference  whether  the  state  attempted  to 
exercise  the  power  as  ah  end  or  only  as  a  means  to  an  end. 
In  either  case,  it  attempted  to  exercise  a  power  which  it  does 
not  possess.  The  an>Iication  of  the  syllogism  to  this  case 
is,  therefore: 

All  direct  regulations  of  interstate  or  foreign  commerce 
by  a  state  are  imconstitutionaL 

The  statute  of  Ohio  in  this  case  is  a  direct  regulation  of 
interstate  .commerce. 

The  statute  of  Ohio  in  this  case  is  unconstitutsonal. 

In  contrast  with  the  simplicity  of  this  reasoning,  and  the 
freedom  from  local  regulations  secured  forever  by  this 
theory,  must  be  placed  the  confusion  and  inconsistency  re- 
sulting from  the  two  other  theories,  and  particularly  from 
the  theory  of  the  present  case,  which  is  the  general  concur- 
rent pouters  theory. 

Connolly  v.  Union  Sewer  Pipe  Co,,  184  U.  S.  540 
(1902). 

(Question  at  issue  not  in  point) 
Opinion  by  Harlan,  J. : 


''The  question  of  constitutional  law  to  which  we  have 
referred  cannot  be  disposed  of  by  saying  that  the  statute 
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in  question  maty  be  referred  to*  what  are  called  the  police 
powers  of  the  state."  .  .  .  **  But  as  the  Constitution  of  the 
United  States  is  the  supreme  law  of  the  land/'  .  .  .  ''a 
statute  of  a  state,  even  when  avowedly  enacted  in  the  exer- 
cise of  its  police  powers,  must  yield  to  that  law.  No  right 
granted  or  secured  by  the  Constitution  of  the  United  States 
can  be  impaired  or  destroyed  by  a  state  enactment,  whatever 
may  be  the  source  from  which  the  power  to  pass  such  enact- 
ment may  have  been  derived." 

This  is  a  decided  modification  of  the  position  in  regard 
to  the  police  power  taken  by  Mr.  Justice  Harlan  in  the 
preceding  case. 

Campagnie  Francaise  v.  Board  of  Healthy  186  U.  S. 
380  (1902). 

A  law  of  Louisiana  empowered  the  Board  of  Health  to 
exclude  healthy  persons  from  an  infected  district.  The 
board  excluded  four  hundred  and  eight  healthy  immigrants 
brought  over  on  a  steamship  company's  vessel  bound  for 
New  Orleans.  The  constitutionality  of  this  law  was  at- 
tacked as  a  regulation  of  commerce.    Upheld. 

Opinion  by  White,  J.  : 

"  In  other  words,  the  power  exists  until  Congress  has 
acted  to  incidentally  regulate  by  health  and  quarantine  laws, 
even  although  interstate  and  foreign  commerce  is  affected." 


'*  True  it  is,  as  said  in  Morgan  v.  Louisiana:  *  In  all 
cases  of  this  kind  it  has  been  repeatedly  held  that,  when  the 
question  is  raised  whether  the  state  statute  is  a  just  exercise 
of  state  power  or  is  intended  by  roundabout  means  to  invade 
the  domain  of  Federal  authority,  this  court  will  look  into 
the  operation  and  effect  of  the  statute  to  discern  its  purpose. 
See  Henderson  v.  Mayy)r  of  Nnv  York,^^  Chy  Lung  v. 
Freeman.*^  Cannon  v.  Nnc  Orleans.* "  *• 


•ga  U.  S.  2591 
*  Ibid.  275. 
*20  Wall.  S87. 
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Reid  v:  Colorado.  187  U.  S.  137  (1902). 

The  decision  is  not  of  sptciatl  interest.  Opinion  by  Har- 
lan, J. : 

'*  Again,  the  acknowledged  police  powers  of  a  state  cannot 
legitimately  be  exerted  so  as  to  defeat  or  impair  a  right 
secured  by  the  National  Constitution,  any  more  than  to 
defeat  or  impair  a  statute  passed  by  Congress  in  pursuance 
of  the  powers  granted  to  it.  Gibbons  \\  Ogdcn,^^  Missotm, 
Kansas  and  Texas  Raikvay  Co.  v.  Habcr''  ** 


If  Mr.  Justice  Harlan  in  his  opinion  in  the  Lake  Shore, 
etc.,  V,  Ohio  case  had  applied  this  doctrine  the  state  of  Ohio 
would  not  have  been  pennitted  to  impair  tlie  right  of  un- 
trammelled transportation  through  the  state  secured  to  inter- 
state passengers  by  the  National  Constitution. 


In  the  above  review  of  cases  it  has  been  necessary  to  omit 
numerous  decisions  on  taxation  and  a  number  on  license 
requirements  and  regulation  of  rates  and  charges.  These 
are,  for  the  most  part,  decided  on  the  local  concurrent 
powers  theory ,  to  the  effect  that  exclusive  power  over  those 
subjects  is  vested  in  Congress,  as  in  the  typical  cases  of  these 
kinds  which  are  included  in  the  above. 

But  as  pointed  out  in  the  cases  given  as  types,  the  de- 
cisions are  in  reality  inconsistent  with  that  theory,  and  have 
been  brought  about  by  underlying  considerations  of  national 
expediency.  These  cases  are  all  cases  where  that  theory  and 
the  exclusive-reserved  powers  theory  lead  to  opposite  results. 
They  comprise  the  greater  number  of  such  cases.  Tlieir 
omission  from  this  review  of  the  cases  in  order  to  avoid 
repetition  should  not  lessen  the  weight  and  consideration 
to  be  given  the  important  fact  that,  with  few  exceptions,  in 
all  cases  where  these  two  theories  conflict  the  decisions  are 
consistent  only  with  the  exclusive-reserved  powers  theory. 

*9  Wheat  1,  aia 

^  169  U.  S.  613,  625.  6a6,  and  authoritiei  cited. 
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Other  cases  also  of  interest  have  been  necessarily  omitted 
Those  cases  have  been  given  which  show  the  origin  of 
the  three  theories  and  which  most  conspicuously  trace  their 
course  down  through  the  opinions  of  the  court  The 
omitted  cases  add  to  the  confusion  of  reasoning,  whidi  is 
still  further  increased  when  Uie  dissenting  opinions,  of  which 
there  are  a  very  large  number,  are  gone  inta 

In  conclusion,  it  is  submitted  that  the  cases  reviewed  show 
the  origination  and  existence  in  the  opinions  of  three  distinct 
theories,  and  prove  thar  these  have  been  the  cause  of  con- 
siderable confusion.  They  furnish  abundant  illustration 
that  the  recognition  of  the  three  as  distinct  theories  and  the 
elimination  of  two  of  them  would  clarify  the  subject  They 
show  that  the  actual  decisions  of  the  court  have  practically 
followed  one  theory  to  the  almost  complete  exclusion  of  Hit 
other  two,  notwithstanding  their  persistent  jon  the  face  pf 
the  opinions,  and  that  simplicity  of  reasoning  and  consist* 
ency  of  decision  will  be  greatly  promoted  should  the  court 
specifically  declare  the  elimination  of  these  two  theories  and 
its  adoption  of  the  exclusive-reserved  powers  theory  alone. 

James  5.  Rogers. 
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As  Marked  by  Dbosions  Selbcteo  from  the  Advakcb 

Rspotn. 


ATTORNEYl 

The  Kansas  City  Court  of  Appeals  decides  in  KeUy  ^9. 
Chicago  and  A.  Ry.  Co.,  87  S.  W.  583,  that  where  a  client 

laipiM  authorized  his  attorney  to  settle  his  claim,  whidi 
ABtk«rH]r  authority  was  known  to  the  other  party,  the  at- 
torney's act  in  compromising  the  claim  was  binding  on  the 
client,  though  in  so  doing  he  violated  restrictions  as  to  the 
amount,  of  which  restrictions  the  other  party  had  no  notice. 
Compare  Steel  Works  v.  Manufacturing  Co.,  tog  Mass.  464. 

The  Supreme  Court  of  Vermont  decides  in  Russelts 
Ex'x  V.  Ferguson,  60  Atl.  802,  that  an  attorney  is  not,  by 
LteMHyNr  virtuc  of  that  relation  alone,  liable  for  court 
^^^  fees  accruing  in  suits  brought  by  him,  but  may 
become  responsible  for  such  fees  by  custbm.  See  IVires  y. 
Briggs,  5  Vt  loi, 

BILLS  AND  NOTES. 

Against  the  dissent  of  three  judges  the  Court  of  Appeals 
of  New  York  decides  in  Cranicr  v.  Cratner,  74  N.  E.  474, 
c«uitfOTatiM  ^^^^  *  "^^  given  by  a  stranger  to  a  husband 

^  that  he  might  deliver  it  to  his  wife,  to  whom  it 

was  made  payable,  to  secure  peace  between  a  newly  mar- 
ried couple,  is  without  consideration,  and  the  wife  cannot 
recover  thereon.  With  this  decision  compare  Newman  y. 
Nellis,  97  N.  Y.  285, 

CARRIERS. 

In  Barnes  v.  Long  Island  R.  Co.,  93  N.  Y.  Supp.  616, 

the    New '  Yoik    Supreme   Court    (Trial   Term,   Owens 

Uaitiaff      County)  decides  that  the  clause  in  a  contract  of 

LteMity      through  shipment  limiting  the  carrier's  com- 

mon-law  liability,  being  void  in  the  state  where  the  contract 

was  made  and  from  which  the  shipment  was  made,  is  void 
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CARRIERS  (Cbntioocd). 

in  the  state  to  which  the  shipment  was  made*  though  the 
loss  occurred  there  and  though  under  the  law  of  that  state 
the  liability  of  a  carrier  for  negligence  might  be  limited. 
Compare  with  this  decision  the  Pennsylvania  dedsioo, 
Penmylvania  R.  R.  v.  Hughes,  202  Pa.  222,  where  a  differ* 
ent  result  is  reached. 


The  Supreme  Court  of  Texas  decides  in  Texas  and  P. 
Ry.  Co.  V.  Payne,  87  S.  W.  330,  that  where  a  railroad  agent 
espuuiom«f  wrongfully  refused  to  endorse  a  return  trip 
pMMBgcr'  ticket,  and  the  passenger  in  consequence  was 
ejected  from  a  train,  he  was  entitled  to  recover  damages  as 
for  a  wrongful  expulsion  and  not  simply  the  price  of  trans- 
portation which  was  demanded  of  him,  it  not  having  been 
incumbent  on  him  to  purchase  a  ticket  or  to  pay  his  fare. 
Compare  this  decision  with  Mo.  Pac.  Ry.  Co.  v.  Martina^ 
18  S.  W,  1066,  and  Southern  Ry.  Co.  v.  Wood,  29  S.  E. 
894,  55  L.  R.  A.  536. 

Tlie  Court  of  Gvil  Appeals  of  Texas  decides  in  Texas 
and  P.  Ry.  Co.  v.  Bell,  87  S.  W.  730,  that  a  railroad  com- 
Datyt«st»p  pany  is  not  bound,  in  the  absence  of  contract  or 
at  sutioM  statute,  to  stop  all  its  trains  at  every  station,  and 
a  passenger  with  means  at  his  command  of  ascertaining 
before  he  enters  a  train  whether  it  will  deliver  him  at  his 
destination  must  avail  himself  of  the  opportunity,  and  enter 
the  proper  conveyance.  Compare  G.  C.,  etc.,  Ry,  Co.  v. 
Moore,  83  S.  W.  362. 

In  Eckcrt  v.  Pcftnsylvmia  R.  Co.,  60  Atl.  781.  the 
Supreme  Court  of  Pennsylvania  lays  down  the  general  rule 
uve-stock  that  where  a  railroad  company  transports  horses 
siiipatat  beyond  its  own  line  it  assumes  the  duty  of  de- 
livering them  at  the  terminus  of  its  road  to  the  connecting 
carrier  in  a  car  suitable  to  transport  theiti  to  their  final  des- 
tination. Tliis  decision  is  very  interesting,  since  it  seems 
to  extend  the  liability  of  the  first  carrier  beyond  what  is 
ordinarily  required  of  him  in  order  to  terminate  his  liability 
upon  delivery  to  a  connecting  carrier. 
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CARRIERS  (Omttiincd). 

In  a  wdl-considercd  decision  the  Supreme  Court  of  Ne- 
braska analyzes  the  liability  of  a  railroad  company  to  a  per- 
pkMtBffCTM  son  travelling  on  a  freight-train  on  a  stodc- 
Prcit^f  Traia  shipper's  pass  or  contract  for  the  purpose  of 
attending  to  and  caring  for  the  live  stock  being  shipped  on 
such  tratn»  and  hokis  that  such  person  sustains  the  relation 
of  passenger  to  the  carrier,  but  in  a  restricted  and  modified 
sense.    The  liability,  it  is  said,  is  as  follows: 

**  Such  a  person  while  so  travelling  assumes  such  rides 
and  inconveniences  as  necessarily  attend  upon  caring  for 
such  stock,  and  such  as  are  incident  to  the  means  and 
methods  employed  by  the  company  in  the  operation  of  its 
freight-train:  and,  as  thus  modified,  the  liability  of  the 
railway  company  to  such  shipper  for  personal  injuries  by 
him  sustained  by  reason  of  the  negligence  of  its  employees 
is  that  of  a  carrier  for  hire. 

''A  shipper  thus  travelling  on  a  freight-train  carrying 
live  stock  does  not  assume  the  risk  of  negligence  by  the 
carrier,  but  only  such  dangers  as  result  from  his  peculiar 
duties  while  the  railroad  is  being  carefully  operated 

''  In  such  a  case  the  duty  devolves  upon  the  carrier  to 
exercise  the  highest  degree  of  care,,  skill,  and  diligence  for 
the  safety  of  the  passenger  practically  consistent  with  the 
efficient  use  and  operation  of  the  mode  of  transportation 
adopted."    C.  B.  and  Q.  R.  Co.  y.Troyec,  103  N.  W.  68. 


CHEQUES. 

An  interesting  decision  of  the  Suprcoie  Court  of  Penn- 
sylvania, from  which  two  judges  dissent,  occurs  in  Land 
iiciivcry  to  Title  and  Trust  Co.  v.  Northzcestcm  Nat.  Bank. 
laposur  60  Atl.  723.  It  is  there  held  that  where  the 
drawer  of  a  cheque  delivers  it  to  a  person  supposing  him  to 
be  the  one  whose  name  he  has  assumed,  the  drawer  must 
bear  the  loss,  where  such  person  negotiates  the  same,  as 
against  the  drawee  or  a  bona-fide  holder  thereof;  imd  the 
further  rule  is  laid  down  that  where  a  cheque  was  drawn  by 
the  trust  department  of  a  trust  company  on  its  own  banking 
department,  and  was  delivered  to  an  impostor,  supposing 
him  to  be  the  person  whose  name  he  had  assumed,  and  pay- 
ment was  refused  by  the  banking  department  immediately 
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CHEQUES  (Contsttocd). 

after  the  cheque  was  isstied,  because  the  person  prcsentinf 
it  was  not  identified,  it  did  not  affect  the  liability  of  the 
drawer  for  a  loss  as  against  the  drawee  or  a  bona-6de 
holder  of  the  cheque.  Compare  the  earlier  Pennsylvania 
decision  of  Land  Title  end  Trust  Co.  v.  Northwestern  Nai. 
Bank,  196  Pa.  230. 


CONSTITUTIONAL  LAW. 

The  Supreme  Judicial  Court  of  Maine  decides  in  State  r. 
Robb.  60  All.  874,  that  a  municipal  ordinance  which  by  iti 
p*ii€«p«wcr«  ^^""*  Sri^'^s  the  exclusive  privilege  of  collecting 
*''*'^  and  removing  all  refuse  matter  constituting 
house  oflfal  or  swill  within  the  city  to  a  person  or  persons 
specially  appointed,  and  which  prohibits  all  other  persons 
from  engaging  in  that  business,  is  not  void  as  creating  a 
monopoly  and  as  being  in  restraint  of  trade.  The  ordinance 
is  held  to  be  constitutional  and  not  a  deprivation  of  pro)>erty 
without  due  process  of  law,  though  the  court  reserves  the 
point  as  to  whether  the  municipality  could  forbid  the  re- 
moval of  offal  in  a  proper  manner  by  a  person  from  his  own 
premises.  See  further  upon  this  point  the  Slaughter-House 
Cases f  16  Wall.  36. 


CONNECTING  CARRIERS. 

The  Supreme  Court  of  Arkansas  holds  in  St.  Louis 
Southwestern  Ry.  Co.  v.  Mycr,  86  S.  W.  999,  that  a  con- 

iBjory  to  nccting  carrier  which  receives  a  car,  apparently 
<*«^«  in  go(xl  condition,  of  vegetables,  and  prompt^ 
transports  and  offers  it  to  the  consignee,  thereafter  retaining 
it  at  the  consignee's  request,  is  not  liable  for  the  freezing 
thereof  because  of  a  defect  in  the  car  furnished  by  the  initi^ 
carrier. 


CONTRACTS. 

In  Parkes  v.  Tolman,  87  S.  W.  576,  the  Kansas  City 

Court  of  Appeals  decides  that  an  employer  has  a  right  to 

siHgto        employ  single  women  only,  and  if  a  married 

woflMB       woman  contracts  to  serve  him  and  engages  in 

his  service,  concealing  the  fact  of  her  marriage,  thereby  de* 

ceiving  him,  he  may  avoid  the  contract  on  discovery  of 
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the  deception.  The  further  rule  is  laid  down,  however,  that 
unless  injured  by  the  deception  the  employer  is  liable  for 
services  performed  and  accepted  before  he  terminates  the 
contract.    Compare  McAlerr  v.  Horsey^  35  Md.  452. 


CORPORATIONS. 

In  Raynolds  v.  Diamond  Mills  Paper  Co.^  60  AtL  941, 
the  Court  of  Chancery  of  New  Jersey  decides  that  where 
satariM  ar     ^^e  ofRcers  of  a  close  manufacturing  corpora- 
ofMctrai      tion,  whose  stock  has  no  recognized  market 
Eqawy       yalue,  vote  themselves  increases  in  their  salaries 
while  pursuing  a  policy  of  expanding  the  business  by  the 
use  of  the  profits  for  that  purpose,  to  the  exclusion  of  divi- 
dends on  the  stock,  a  court  of  equity  has  power  to  compel 
the  restoration  of  excessive  amounts  so  withdrawn  and  to 
adjust  the  salaries  to  a  reasonable  basis.    Compare  Gardner 
V.  Biitler,  30  N.  J.  Eq.  702. 

The  New  York  Supreme  Court  (Appellate  Division,  First 
Department)  decides  in  Hobokai  Beef  Co.  v.  Hand,  93  N. 
LNbiiny«i  Y.  Supp.  834,  that  directors  of  a  corporation, 
Dircctort  doing  busiucss  without  the  United  States,  who 
resign  prior  to  the  first  day  on  which  a  report  is  required 
by  a  state  statute  cannot  be  subjected  to  liability  for  the  debts 
of  a  corporation  under  such  statute  where  a  report  is  not 
filed  on  the  date  when  it  is  required.  See  Jones  v.  Barlow. 
62  N.  Y.  202. 

In  Blanc  v  Germania  Nat.  Bank,  38  S.  537,  the  Supreme 

Court  of  Louisiana  decides  that  although  the  charter  of  a 

N«tMt  es-     corporation   requires   that   its  notes  sliall   be 

ccationt      signed  by  the  president  and  countersigned  by  the 

vaiMity       secretary,  a  note  of  the  corporation  signed  by 

the  secretary  alone  will  be  valid  if  issued  in  due  course  of 

business,  and  especially  if  the  corporation  was  in  the  habit 

of  disregarding  that  provision  of  its  charter.    And  it  would 

make  no  difference  that  the  note  had  not  been  given  for  a 

plain  loan,  but  liad  been  discounted,  nor  that  it  was  the 

creditors  of  the  corporation,  and  not  the  corporation  itself, 

that  contested  its  validity,  th^  corporation  being  defunct  and 
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insolvent  It  is  further  held  that  even  if  said  note  because 
of  non-conformity  with  the  charter  were  invalid,  a  pledge 
executed  along  with  it  to  secure  its  payment  would  not 
lapse  for  want  of  a  principal  obligation,  but  would  remain 
in  full  force  and  effect  as  security  for  tfie  return  of  the 
money  received  in  the  transaction.  See  also  Martin  v. 
lVebb.iioV.S.7. 

DEEDS. 

In  Wagner  v.  Fchr^  60  Atl.  1043,  it  appeared  that  plain- 
tiff sued  two  defendants  for  reconveyance  of  real  estate  and 
Action        repayment  of  the  price,  charging  that  he  was 
for  Roc«a«     induced  to  convey  his  real  estate  to  one  of  the 
vcyoBco       defendants  for  part  consideration  of  cash  and 
the  balance  in  the  stock  of  a  corporation  which  was  worth- 
less because  of  the  fraudulent  organization  of  the  corpora- 
tion by  the  defendants,  and  alleged  that  the  stcond  defend- 
aint  was  a  grantee  of  the  real  estate  from  the  first  defendant 
Under  these  facts  the  Supreme  Court  of  Pennsylvania,  with 
one  judge  dissenting,  decides  that  the  bill  stated  a  cause  of 
action.    See  in  connection  herewith  IVilliams  v.  Kcrr^  162 
Pa.  560. 


DIVORCE 

An  interesting  decision  in  connection  with  the  rights  of 
husband  and  wife  where  the  doctrine  of  community  prop- 
coMManity  crty  appHcs  occurs  in  Ligon  v.  Ligon,  87  S.  W. 
Property  838.  It  IS  there  held  by  the  Court  of  Civil 
Appeals  of  Texas  that  a  right  of  action  against  a  railroad 
for  personal  injuries  sustained  by  a  husband  after  he  and 
his  wife  have  separated  with  the  intention  of  never  again 
living  together  as  man  and  wife  is  community  property, 
one-half  of  which  may  be  set  apart  to  the  wife  on  her 
obtaining  a  divorce  from  the  husband. 

The  Supreme  Court  of  Louisiana  decides  in  Baker  v. 
/c'7(r//,  38  Southern,  532,  that  the  court  of  the  domicile  of 
Noii.Rt*id«fit    the  marriage  may,  at  the  suit  of  the  wife,  render 

Hiiftboiid  a  decree  of  divorce  against  the  non-resident  hus- 
band on  constructive  service  as  provided  by  statute,  hut 
such  court  is  without  jurisdiction  to  render  a  decree  for 
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alimony  or  for  costs  against  the  non-resident  husband,  not 
served  with  process,  and  not  appearing  in  the  cause.  Gxn* 
pare  Bunnell  v.  Bunnell,  21  Fed.  244. 


EMINENT  DOMAIN. 

In  Bennett  v.  Long  Island  R.  Co.,  74  N.  E.  418,  the 
Court  of  Appeals  of  New  York  decides  that  where  a  steam 
^^^  surface  railroad  company  had  acquired  a  right 

of  way  in  fee,  it  was  not  liable  to  the  abutting 
owner  of  a  lot  on  a  street,  who  had  acquired  title  through 
mesne  conveyances  from  the  grantor  of  the  railroad  com- 
pany after  conveyance  to  it,  bemuse  of  damages  to  his  ease- 
ments by  the  construction  of  a  viaduct  to  connect  its  trains 
with  an  elevated  road.  The  case  is  distinguished  in  the 
opinion  from  Lra;is  v.  N.  K.,  etc..  Railroad  Co.,  162  N.  Y. 
202,  and  Muhlker  v.  Same,  197  U.  S.  544,  with  which  it 
should  be  compared. 


EVIDENCE. 

In  Donovan  v.  Ttc;if/,  93  N.  Y.  Supp.  990,  the  New  Yoik 
Supreme  Court  (Appellate  Division,  Third  Dqnrtment) 
Pnsmm^^%m    dccides  that  evidence  that  a  person  had  left  his 

•I  DMtk  ^ife  and  children  to  go  to  another  city,  amd  had 
not  been  heard  from  for  sixteen  years,,  is  insufficient  to  raise 
a  presumption  of  death  when  considered  in  connection  with 
the  fact  that  after  leaving  home  he  was  known  to  be  living 
in  adultery.  Compare  Matter  of  Miller,  30  N.  Y.  St.  Rep. 
212. 

Difficult  questions  arise  with  regard  to  the  admissibility 

of  statements  made  by  third  parties  at  the  time  of  some 

rmOmub     transaction,  with  reference  to  their  admissibility 

^  in  evidence  under  the  rule  of  res  gestae.    A  de- 

cision upon  this  point  occurs  in  Kuperschmidt  v.  Metropolis 
tan  St.  Ry.  Co.,  94  N.  Y.  Supp.  17,  where  the  New  York 
Supreme  Court  (Appellate  Term)  decides  that  in  an  action 
against  a  street  railroad  for  injuries  received  by  plaintiff  in 
a  collision  between  a  wagon  he  was  driving  and  a  car,  testi- 
mony of  a  witness  who  was  a  mere  spectator  that  when  he 
saw  the  car  pushing  the  wagon  along  he  called  out  to  the 
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motonnan,  "*  Why  don't  you  stop  the  car?*'  was  no  part  of 
the  res  gestae  and  was  therefore  inadmissible.  The  court 
says:  '"The  witness  did  no  act  which  contributed  to  the 
accident,  and  was  in  nowise  associated  with  its  happening, 
but  was  a  mere  spectator.  His  declarations  or  exclamations 
constituted  no  part  of  the  res  gestae  and  were  therefore  in- 
admissible/' Ehrhard  v.  Met.  St.  Ry.  Co.^  69  App.  Div. 
124,  74N.  Y.  Suppssi. 

The  Supreme  Court  of  Louisiana  decides  in  State  v. 
Hopper,  38  S.  452,  that  to  ask  how  the  prisoner  looked 
o^iataB  while  in  the  presence  of  the  dead  body  of  his 
Bvidtact  supposed  victim  is  not  to  call  for  the  opinion  of 
the  witness,  but  to  interrogate  him  as  to  a  fact  If  in 
answer  to  such  a  question  the  witness,  instead  of  describing 
minutely  the  appearance  of  the  prisoner,  gives  an  opinion 
as  to  his  looks, — for  instance,  that  he  looked  scared, — such 
opinion  would  not  be  objectionable.  It  is  further  held  that 
opini6n  evidence  is  admissible  on  questions  of  identity. 

Tlie  Supreme  Judicial  Court  of  Maine  decides  in  FaU  v. 
Fall.  60  Atl.  718,  that  declarations  which  do  not  bear  upon 
DtcUratioM  the  quality  of  any  possession  of  the  declarant, 
•ft  u  Tiu«  and  have  no  reference  to  the  identity  or  location 
of  boundaries  or  monuments,  or  to  any  matter  concerning 
physical  conditions  or  use,  are  properly  excluded;  and 
where  their  sole  purpose  is  to  show  that  the  title  which  the 
record  shows  to  exist  did  not  in  fact  exist  they  are  not 
admissible,  whether  the  declarant  was  in  or  out  of  posses- 
sion, or  is  living  or  dead.  Compare  Phillips  v.  Laughlin^ 
99  Me.  26. 


LANDLORD   AND  TENANT. 

Tlie  Supreme  Judicial  Court  of  Massachusetts  decides  in 

Ctimmings  v,  Aycr.  74  N.  E.  3.16,  that  a  declaration  in  an 

tmjmryf      Actiou  afj^aiust  the  landlord  for  injuries  to  a 

T«fiftnt*ft      child  of  the  tenant  by  reason  of  a  defective  floor 

^^"'        in  the  leased  building,  which  fails  to  allege  a 

violation  of  any  agreement  between  the  landlord  and  tenant 

binding  the  former  to  repair,  fails  to  show  a  breach  of  duty 
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owed  by  the  landlord  to  the  child.  The  general  rule  is  laid 
down  that  to  hold  the  landlord  on  his  contract  to  repair  the 
leased  premises  it  must  appear  that  notice  was  given  of  the 
defective  condition  of  the  premises,  or  that  he  knew  of  it 
and  neglected  to  repair,  or  that  he  agreed  to  repair  without 
receiving  notice  of  the  defect.  See  also  Hutchinson  v.  Cum" 
fningSf  156  Mass.  329. 

MORTGAGES. 

Where  a  mortgage  securing  a  loan  used  to  pay  the  pur- 
chase price  of  the  premises,  and  to  satisfy  a  judginent  which 
sabM^Bcat    ^^as  a  Hen  thereon,  was  executed  before  the 
Ac^uuitioa     mortgagor  obtained  title,  but  while  he  was  in 
•f  Titw       possession  under  no  claim  of  right,  the  equitable 
lien  obtained  by  the  mortgagee  was  inferior  to  the  rights  of 
a  subsequent  purchaser  for  value  without  notice.    New  York 
Supreme  Court  (Appellate  Division,  Third  Department)  ip 
Donovan  v.  Twist,  93  N.  Y.  Supp.  990. 


MUNICIPAL  CORPORATIONS. 

The  Supreme  Court  of  Michigan  decides  in  Miller  y. 
City  of  kalamazoo,  103  N.  W.  845,  that  since  a  city  in 

chMfcoi      clianging  the  grade  of  a  street  exercises  a  Icgis- 
oradt        lative  i>owcr,  which  it  cannot  bargain  away,  it 

•I  strctu  jj.  j^Q^  jj^jji^  jQ  2  property  owner  for  the  freezing 
of  a  private  service-pipe  leading  from  his  residence  to  mains 
belonging  to  a  water  works  system  owned  by  the  city, 
caused  by  a  lowering  of  the  grade  of  the  street  and  conse- 
quential exposure  of  the  ser\'ice  pipe  to  frost.  Compare 
Pontiac  v.  Carter,  32  Mich.  164. 


NEGLIGENCE. 

It  is  decided  by  the  Supreme  Court  of  Arkansas  in  Little 

Rock  Traction  and  Electric  Co  v.  McCaskilh  86  S.  W.  997. 

prMiaau      that  wlicrc  the  motorman  of  a  street-car  negli- 

csHM        gently  ran  over  a  fire-hose  which  was  conveying 

water  to  a  burning  residence,  cutting  the  hose,  so  that  by 

reason  of  the  waste  of  water  from  the  opening  the  firemen 
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lost  control  of  the  fire  to  such  an  extent  as  to  cause  a'de- 
struction  of  the  furniture  in  the  residence,  the  owner  thereof 
was  entitled  to  recover  damages  from  the  street  railroad 
company  on  the  ground  that  the  cutting  of  the  hose  was  the 
proximate  cause  of  the  loss.  Gnnpare  Moit  v.  Hudson 
River  Ry.  Co.,  1  Rob.  585. 


PUBUC  NUISANCE. 

It  is  decided  by  the  Supreme  Court  of  Georgia  in  City 
Council  of  Augusta  v.  Reynolds,  50  S.  E.  998,  that  a  fair 
umw  ttffMtfl  ^c**Py'"?  seventy-five  or  eighty  feet  in  width 
and  four  blocks  in  length  of  an  important  busi- 
ness  street  in  a  city,  and  consisting  of  numerous  tents,  in- 
closing shows  and  exhibitions,  in  front  of  which  are  sta* 
tioned  men  blowing  horns  and  talking  through  megaphones 
to  attract  attention,  together  with  various  other  stands, 
booths,  structures,  ferris  wheels,  merry-go-rounds,  and  other 
devices  for  amusement  of  the  public  and  profit  to  the  owners, 
which  fair  a  company  of  the  state  militia  is  permitted  to 
station  on  the  street  for  a  week,  is  a  public  nuisance  of  a 
most  aggravated  nature.  Compare  Elwood  v.  Bullock,  15 
L.  J.  N.  S.  33a 


PUBLIC  SCHOOLS. 

Cases  involving  difficulty  as  to  religious  exercises  in  public 
schools  arise  not  infrequently  and  almost  invariably  present 
Rciici«ttt  interesting  discussions  by  the  court.  A  recent 
BxtrciMs  example  of  this  is  the  decision  in  Hackett  v. 
Brookstnlle  Graded  School  DisL,  87  S.  W.  792,  where  the 
Court  of  Appeals  of  Kentucky  decides  that  a  prayer  offered 
at  the  opening  of  a  public  school,  imploring  the  aid  and 
presence  of  the  Heavenly  Father  during  the  day's  work, 
asking  for  wisdom,  patience,  mutual  love  and  respect.  look- 
ing forward  to  a  heavenly  reunion  after  death,  and  con- 
cluding in  Qirist*s  name,  is  not  sectarian,  and  docs  not  make 
the  school  a  "  sectarian  school"  within  the  provision  of  the 
state  constitution  prohibiting  the  appropriation  of  educa- 
tional funds  in  aid  of  sectarian  schools.  It  is  further  held 
that  the  King  James  translation  of  the  Bible,  or  any  edition 
of  the  Bible,  is  not  a  sectarian  book,  and  the  reading  thereof 
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without  comment  in  the  public  school  does  not  constitute 
sectarian  instruction  within  the  meaning  of  a  state  statute 
providing  that  no  books  of  a  sectarian  character  shall  be 
used  in  any  common  school,  nor  shall  any  sectarian  doctrine 
be  taught  therein.  The  attack  in  this  case  was  made  by  a 
member  of  the  Roman  Catholic  Church,  and  the  decision 
presents  a  very  carefully  considered  and  thorough  discussion 
cif  the  matters  involved.  It  is  well  worth  study.  Compare 
Donohoe  v.  Richards,  38  Me.  379. 


REPLEVIN. 

The  Supreme  Court  of  Arkansas  decides  in  CannoH  v. 
Afathews,  87  S.  W.  428,  that  growing  strawberry-plants 
Pr«p«fty  attached  to  the  soil  are  personal  property  and 
5«k|tct  ihe  subject  of  replevin.  Strawberries,  it  is  held, 
are  '*  fruits  of  industry"  and  not  "  natural  products/*  and 
are  consequently  to  be  treated  as  personal  property.*  Com- 
pare with  this  decision  the  case  of  Culler  v.  Pope,  i^  Me. 
377. 


SALES 

In  Collins  v.  Pigncr,  60  Atl.  978,  the  Superior  Court  of 

Delaware  decides  that  no  particular  words  are  necessary  to 

^  create  a  warranty,  but  any  affirmation  made  at 

^'*"  the  time  of  sale  as  a  fact,  and  as  an  inducement 
to  the  sale,  if  relied  upon  by  the  buyer,  amounts  to  a  war- 
ranty ;  but  the  mere  expression  of  an  opinion,  not  amount- 
ing to  an  affirmation  and  not  showing  an  intent  to  warrant, 
will  not  constitute  a  warranty.  Compare  Burton  v.  Young, 
S  Har.  233. 
• 

In  IV.  L.  IVatkins  &  Co.  v.  Guthrie  &  Co..  38  S.  370,  it 
appealed  that  buyers  of  corn  shipped  to  them  paid  tlie  draft 
iatp«cti«a«t    and  received  the  bill  of  lading  therefor,  and  on 

^^—^  the  same  day,  without  inspection,  though  having 
ample  opp<irtunity  therefor,  and  without  breaking  the  seal 
of  the  car,  forwarded  the  goods  to  their  customers.  Under 
these  facts  the  Supreme  Court  of  Mississippi  decides  that 
an  acceptance  of  the  com  is  conclusively  established  and  the 
buyers  are  liable  within  the  rule  of  caveat  emptor. 
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In  Pennsylvania  a  statute  passed  in  1859  authorizes,  to 
a  suit  in  equity  concerning  the  property  within  the  state, 
N«a.RMi4rat  a  court  to  direct  subpoena  or  other  process  to  be 
D<fM4MU  served  on  any  defendant  therein,  residing  out 
of  the  jurisdiction  of  the  court  in  whidi  the  suit  is  brought, 
wherever  he  may  reside  or  be  found.  In  Wnllace  v.  Untied 
Electric  Co.,  60  Atl.  1046.  the  Supreme  Court  of  the  state 
holds  this  act  unconstitutional  in  so  far  as  it  attempts  to 
render  valid  such  extraterritorial  service  of  process  in  pro- 
ceedings in  personam,  so  as  to  render  service  on  a  bill  for 
discovery  against  a  domestic  and  a  foreign  corporation, 
served  on  the  foreign  corporation  in  the  state  of  its  domicile, 
of  no  effect.    Compare  Cokman^s  Appeal^  75  Pa.  441. 


STREET  RAILROADS. 

It  is  held  by  the  Superior  Court  of  Delaware  in  Foulk  v. 
Wilmington  City  Ry.  Co.,  60  Atl.  973^  that  a  street-car  is 
Funeral  uot  required  to  stop  at  street  intersections  for  a 
Proccttionfi  funeral  procession  to  pass  nor  to  give  a  funeral 
procession  the  right  of  way.  The  court  therefore  lays  down 
the  rule  that  the  f«ict  that  by  courtesy  street  railroads  have 
given  funeral  processions  the  right  of  way  does  not  relieve 
one  driving  a  vehicle  in  a  funeral  procession  from  using 
reasonable  care  and  precaution  to  avoid  collision  with  a 
street-car. 


TRUST  COMPANIES. 

An  important  decision  as  to  the  right  of  a  tnist  Company 
to  receive  on  deposit  funds  ot  an  escate  in  which  it  is  one  of 

. . ......^     ^he  executors  occurs  In  re  Moore" s  Estate,  60 

Atl.  991.  In  this  case  a  trust  company  was  one 
of  the  executors  of  an  estate,  the  funds  of  which  were  de- 
posited with  the  trust  company,  which  allowed  the  usual  two 
per  cent,  interest  thereon.  The  Supreme  Court  of  Penn- 
sylvania holds  that  it  could  not  be  surcharged  with  interest 
in  excess  Of  that  rate  on  the  theory  that  it  was  bound  to 
account  for  all  the  profits  made  out  of  the  estate. 


THE 

AMERICAN  LAW  REGISTER 


Founded  18S2. 


University  of  Pennsylvanu 

DEPARTMENT  OP  LAW. 


FKANCIS  H.  SHIELDS.  EdiMr.i»OiitL 
I.  AUBRBY  ANDERSON.  SmImm  MaM|W. 
PAXSON  DEETER.  WALTER  C.  MONTGOMBRV, 

ROBERT  EBY.  GARFIELD  SCOTT, 

ALSERT  SMITH  FAUGHT.  B.  FHIUF  STAIR. 

WM.  HORACE  HEFSURN.  ja.  FRANK  BOYCE  TUFFBR. 

JOSEPH  KNOX  FORNANCB.  CHARLES  W.  WEBB. 


SuBsaupTioM  Price,  $3.00  per  Annum.    Single  Copies,  3S  Cbmts. 

Edkcd  hf  mcmbm  off  tht  DcpArtoicnl  «f  Law  «f  tht  Cnlvfnhy  «f  PMHwyhrMilft 
under  tht  supvnritioa  off  tho  Ptcwity.  and  puMithtd  mcmMy  for  tht  Dtpaitintai  hf 
y  AuiKKv  ANOnasoN.  ButiacM  Manafcr.ai  S.  W.  Cor.  Thinr-loonh  aod  Chcalnm  Stttott 
PbiUdelphia.  Pa.  Addrett  all  lUcrary  comaiunicaiioot  to  tht  BoiToa-iN-CNiap;  aB 
b«»;n<u  rommankaiiooa  to  tht  BvtWBia  MANAGaa. 


CURRENT  LEGAL  PERIODICALS  AND  BOOK 
REVIEWS. 


A  Treatise  on  the  Conflict  of  Laws  or  Privatb  Inter- 
national Law.  By  Francis  Wharton,  LL.D.,  Member 
of  the  Institute  of  International  Law,  Author  of  Treatises  on 
Criminal  Law,  on  Evidence,  on  Negligence,  and  on  Agency. 
Third  edition.  By  George  H.  Parmele,  of  the  Publishers 
Editorial  Staff.  In  two  volumes,  pp.  ccxiv+1830.  Roch- 
ester, N.  v.:  The  Lawyers'  Co-<^rative  Publishing  Co. 
1905. 

The  first  edition  of  this  work  appeared  in  187a.  Ai  that 
time  the  number  of  American  decisions  on  the  subject  con- 
sidered by  the  treatise  was  comparatively  small  and  Dr.  \/har- 
ton  v;as  induced  to  refer  to  European  literature  for  material 
to  aid  him  in  the  deduction  of  the  genera]  principles  of  the 
Conflict  of  Laws.  Although  the  numt^r  of  cases  relating  to  the 
subject  was  doubled  in  this  country  during  the  nine  years 
which  elapsed  before  he  rewrote  his  work  and  produced  the 
second  edition,  still  his  method  of  treatment  was  the  same 
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which  he  had  adopted  in  the  first  edttion.  Many  jurists  had 
written  monographs  on  the  vaiious  phases  of  private  interna- 
tional law.  Dr.  Wharton  carefully  analyzed  these  and  presented 
to  the  American  Bar  the  fundamental  principles  whidi  he  had 
gathered  from  these  and  from  the  decisions  of  the  courts. 

The  third  and  present  edition  has  been  prepared  by  Mr. 
George  H.  Parmele.  The  editor  has  preserved  intact  the  text 
and  notes  of  the  second  edition,  together  with  its  system  of 
sectional  numbering.  The  matter  which  has  been  added  is 
distinguished  by  a  wider  spacing,  so  that  the  continuity  of  the 
former  edition  ma}'  be  restored  by  omitting  the  spaced  portions. 
To  Dr.  Wharton*s  invaluable  discussion  of  general  principles 
has  been  added  the  results  of  the  editor's  research  through  the 
re}K>rts  of  the  modem  American  and  English  decisions. 
Many  specific  questions  have  grown  to  be  important  which 
were  not  considered  by  Dr.  Wharton. 

The  tenn  "  Conflict  of  Laws'*  lias  a  wider  meaning  than  die 
one  adopted  in  the  treatise.  Here  it  is  used  to  refer  to  the 
.conflict  which  arises  under  the  principles  of  private  interna* 
tional  law  because  of  the  diversity  in  location  or  situs  of  the 
diflfercnt  elements  entering  into  a  question.  It  does  not  refer 
to  the  conflict  which  arises  because  of  the  co-existence  of  two 
systems  of  jurisprudence  over  the  same  jurisdiction. 

The  two  volumes  are  divided  into  fourteen  chapters.  The 
first  of  these  is  devoted  to  the  establishment  of  "  Preliminary 
Principles."  This  chapter  is  practically  unaltered.  "  Domidr 
is  treated  of  in  the  second  chapter.  The  editor  has  added  a 
consideration  of  the  principles  of  *'  Taxation'*  as  affected  bv 
the  situs  of  property,  debts,  etc.  The  next  chapter  deals  with 
the  general  principles  of  "  Personal  Capacity."  The  effect  of 
the  Conflict  of  Laws  upon  *•  Marriage"  and  "  Divorce"  is  the 
topic  next  considered.  The  editor  has  made  many  important 
additions  in  this  chapter.  The  following  two  chapters  are 
entitled  "  Parental  Relations"  and  "  Guardianship.'  Under 
chapter  seven  the  "  Law  of  Things"  is  discussed.  Here  the 
most  valuable  addition  to  the  original  text  is  a  consideration 
of  the  effect  of  extraterritorial  assignments  of  movables.  The 
second  volume  opens  with  the  chapter  on  *'  Obligations  and 
Contracts."  Here  the  chief  additions  are  discussions  on  the 
lex  loci  contractus,  on  conflicts  arising  in  the  interpretation 
of  insurance  policies  and  bills  of  lading,  and  of  obligations 
bearing  interest.  The  titles  of  the  remaining  chapters  are 
"  Succession,  Wills,  and  Administration,"  "  Foreign  Judg- 
ments." "  Practice,"  "  Bankruptcy,"  "  Criminal  Jurisdiction/' 
and  "  Extradition." 

The  present  edition  of  Wharton  on  the  Conflict  of  Laws  is 
an  important  contribution  to  our  legal  literature.    It  embodies 
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the  advantages  of  an  edition  published  nearly  a  quarter  off  a 
century  ago,  and  supplements  these  with  new  matter  which 
ought  to  make  the  third  edition  the  standard  work  on  the 
Conflict  off  Laws.  A.  S.  F. 

The  Law  of  Crimes  and  Crihvsial  Pbocbduu.  By  Lewu 
HociiHEiMER*  of  the  Bahtmore  Bar.  Pp.  56&  Baltimore: 
The  Bahimore  Book  Co.    1904. 

As  the  first  edition  is  out  off  print,  this  book,  as  is  stated 
in  its  preface,  is  practically  a  new  work.  It  is  not  and  has  not 
been  intended  as  a  voluminous  and  detailed  treatise  on  criminal 
law,  but  as  a  book,  short  and  concise  and  at  the  same  time  com- 
prehensive,  and  as  such  it  well  fills  the  position  for  which  it 
IS  intended.  While  the  text  itself  is  entirely  free  from  quota- 
tions both  from  cases  and  from  other  authors,  the  citations  off 
important  cases,  English  as  well  as  American,  are  numerous, 
and  have  been  brought  down  to  the  date  of  publication  of  this 
edition.  The  subject  matter  of  the  book  is  grouped  under  four 
different  heads:  "  General  Doctrines,"  "  Procedure,"*  "  Special 
Proceedings,"  and  "  Specific  Offences,"  but  of  the  entire  566 
pages  only  251  arc  devoted  to  "  General  Doctrines"  and  ''  Spe- 
cific Offences."  while  of  the  remainder,  aoi  pages  are  taken  up 
with  "  Procedure"  and  "  Special  Proceedings.'  However,  the 
brevity  and  conciseness  of  statement,  together  with  but  this 
short  space  devoted  to  the  principles  of  criminal  law,  while 
making  the  book  of  less  value  as  a  text-book,  greatly  increases 
its  usefulness  to  the  practising  attorney,  and  this  usefulness  is 
further  augmented  by  the  fact  that  the  sections,  of  the  book 
dealing  with  procedure  and  special  proceedings  both  include 
numerous  forms  and  seem  to  be  specially  complete  and  com- 
prehensive.    /.  #f.  F. 

NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  PERI- 

ODICALS. 
Albaxy  Law  Jovbmau— July. 

The  Law  of  the  Constitution  in  Relation  to  the  Eteetion  of  Presi' 
dent.  J.  Hampton  Dougherty.  The  first  point  that  is  Uken  up  hy  the 
author  .of  this  article  is  that  of  the  appointment  of  electors  under  the 
provisions  of  the  Constitution.  \Vc  are  told,  **  So  comprehensive  and 
unfettered  is  the  i^rant,  so  omnipotent  the  power  of  the  legislature,  that 
it  may  not  only  itself  choose  the  electors,  or  confer  the  privilege  of 
election  upon  the  people,  to  be  exercised  in  districts,  or  by  a  vote  upon 
a  general  ticket  throughout  the  state  at  large,  liut  it  may  even  go  so 
far  as  to  give  the  power  of  appointment  to  the  judtctary  of  a  state,  or 
to  any  body  or  person."  **  Thus  at  the  threshold  of  the  electoral  system 
arises  a  question  of  transcendent  moment,  which  is,  has  the  organic 
law  of  the  United  States,  in  clothing  a  sUtc  legislature  with  plenary 
power  to  appoint  electors,  elevated  the  legislature  of  the  state  above  and 
beyond  the  state  Constitution?"   The  author  does  not  attempt  to  answer 
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this  question,  but  Ictves  it  to  the  consi^leratiofi  of  his  readers  while  he 
goes  on  to  consider  the  qualifications  of  electors  and  the  authority  ia 
which  is  vested  the  power  to  decide  as  to  those  qualifications.  Here 
we  find  much  confusion^  and  no  case  has  as  yet  arisen  in  which  it  hu 
been  found  necessarv  to  definitely  settle  the  matter;  in  the  light  ol 
this  fact  the  discussion  may,  ))erhaps,  be  considered  rather  academic 
than  practical.  As  to  the  provisions  relating  to  the  election  of  Presi* 
dent  and  Vice-President,  tnere  was,  early  in  the  life  of  the  RepuUic, 
found  much  to  change  in  the  original  methods  provided  by  the  Consti* 
tution,  and  even  at  this  period  of  our  history  there  is  much  which  it 
open  to  criticism,  notably  the  dangers  of  a  tie  vote  ia  the  electoral 
college.  The  provision  for  the  succession  to  the  office  of  President  is 
considered  inadequate,  as  it  does  not  provide  for  the  possibility  of  the 
death  of  the  President-elect  or  of  both  the  President  and  Vi€e*Presi* 
dent-elect,  there  being,  apparently,  no  machinery  by  which  to  fill  the 
vacancies  thus  occurring..  The  often-discussed  question  whether  the 
Vice-President  becomes  President  upoti  the  death  or  disability  of  the 
President,  and,  if  so,  at  what  time  the  disability  may  ht  considered 
permanent,  is  discussed,  and  no  solution  of  the  problem  is  offered. 
^The  Constitution  rhaintains  a  sphinx-like  reserve*'  when  consulted 
for  a  solution  of  the  difficulty.  By  whom  the  electoral  votes  shall  be 
counted  and  the  various  formalities  in  regard  to  the  counting  are  points 
which  are  ^iven  a  very  complete  treatment,  the  importance  of  the  sub- 
ject being  illustrated  by  the  events  of  1876,  which  led  up  to  the  enact* 
ment  of  the  legislation  of  1887,  which  Mr.  Dougherty  does  tiot  consider 
successful.  In  fact,  the  argument  is  made  that  '*t  e  electoral  system 
is  the  weakest  and  most  vulnerable  feature  of  the  Constitution,  and  if 
disaster  shall  ever  overtake  the  nation,  it  .will  come  through  the  main- 
tenance of  the  electoral  system,"  and  that  "  the  time  is  opportune  for 
the  abolition  of  the  useless  and  dangeroUs  electoral  systenL'' 
-  Labor  Strikes  and  Injunctions,  P.  L.  Edwards.  There  it  so  much 
interest  to-day  in  the  subject  which  forms  the  title  of  this  article  that 
it  may  be  well  to  call  attention  to  the  fact  that  another  in  the  long 
series  of  articles  upon  the  topic  has  been  printed.  Apart  from  thi 
interest  which  the  matter  itself  presents  there  seems  to  be  little  to 
differentiate  this  article  from  the  others  of  its  class  which  have  already 
appeared.  It  has  the  merit,  however,  of  being  apparently  free  from 
any  extreme  partisanship,  and  the  usual  cases  are  presented  in  a  logical 
order  and  in  a  manner  which  brings  clearly  before  the  reader  tht 
points  at  issue.  Boycotts  are  treated  as  well  as  strikes,  and  a  list  of 
cases  given  in  which  they  have  been  declared  unlawful,  although  the 
list  cannot  be  considered  exhaustive.  Mr.  Edwards  says  in  reference 
to  the  topic  of  which  he  treats,  **  This  discussion  is  intended  to  show 
10  what  extent  the  use  of  the  extraordinary  wrjf  of  injunction  is  had 
in  dealing  with  strikes  and  labor  troubles,  and  is  a  practical  review 
of  the  cases  exhibiting  the  power  of  the  court  of  equity  to  restram  and 
enjoin  strikers  and  organized  labor  generally  from  committing  tor- 
tious acts.-  It  is.  perhaps,  hardly  correct  to  call  the  paper  a  dis- 
cussion;*' it  is  rather  a  plain  presentment  of  the  cases  from  which 
can  be  derived  a  reasonably  fair  bird's-eye  view  of  the  present  state 
of  the  matters  in  the  courts  of  law.  New  cases  are  constantly  coming 
before  the  courts  for  adjustment,  however,  and  in  these  new  cases  we 
find  another  state  of  facts,  and,  in  many  cases,  another  judge,  wha 
either  from  his  own  environment  and  circumstances,  or  because  he  is  of 
a  different  mental  calibre,  is  able  to  give  us  a  judgment  from  a  point 
of  view  hitherto  not  presented  to  us.  For  this  reason  each  article  ol 
this  kind  is  a  sort  of  report  of  progress  of  the  position  of  the  conrtt 
uprni  the  matter,  and  is.  therefore,  of  interest,  not  only  to  those  who 
follow  the  law.  but  to  those  of  the  industrial  world  at  well 
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SOME  REMARKS  UPON  CHARGING  THE  JURY  IN  A 
TRIAL  FOR  MURDER.^ 

Upon  a  trial  for  murder  in  Pennsylvania  the  prisoner  may 
be  convicted  of  murder  of  the  first  degree,  the  penahy  for  which 
is  death,  or  murder  of  the  second  degree,  with  a  maximum  pun- 
ishment of  twenty  years'  imprisonment,  or  manslaughter,  with  a 
maximum  penahy  of  twelve  years'  imprisonment  It  is,  titere 
fore,  obviously  important  for  the  interests,  both  of  the  prisoner 
and  the  Conmionweakh,  tliat  the  jury  should  have  tlie  law  so 
stated  to  tliem  tliat  they  can  easily  .ipply  it  to  the  facts  of  tlie 
case.  A  charge  may  be  correct  in  point  of  law  and  yet  so  com- 
plicated as  not  to  be  intelligible  to  a  jury.  A  judge  might  read 
to  the  jury  an  approved  textbook  upon  homicide,  and  ^-et  this, 
while  a  correct  exposition  of  the  law,  would  hardly  be  considered 
an  intelligent  way  to  instruct  a  jury.  So  a  judge  may  take  the 
charge  of  another  judge  which  has  l>een  held  to  be  correct  and 
read  it  to  the  jury*,    n^e  charge  of  Qiief-Justice  .\gnew  in  tlie 


•  Tilts  paptT  was  ria<!  he  fore  \ht  Pennsylvania  Dar  A^s^xtalion  o«i  \Vc«lnc«- 
iby.  Jum-  28.  ii/)5.  by  the  Honorable  Robert  RaUlon,  an^l  is  here  reprinled  by 
permissKML 
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case  of  Commonivcalth  v.  Drum  '  is  published  in  the  Supreme 
Court  Reports  This  seems  to  be  regarded  as  the  model  of  what 
a  charge  ought  to  be.  It  is  an  elaborate  review  of  murder  at 
common  law,  first  and  second  degree  murder  under  the  statute, 
manslaughter,  voluntary  and  invohmtar^*,  and  the  law  of  self- 
defence.  It  is  no  doubt  admirable,  but  there  are  few,  if  any, 
cases  where  it  is  necessary  to  go  into  such  a  wide  range  of  sub- 
jects. Yet  the  judges  in  Pennsylvania  almost  invariably  deem 
it  essential  in  a  trial  for  murder  to  define  the  various  degrees  of 
homicide  and  consider  that  they  have  done  their  duty  when  they 
have  given  the  definition  in  Chief-Justice  Agneu''s  charge — some 
of  them  going  so  far  as  to  read  long  extracts  from  it.  Stich  a 
charge  is  no  doubt  a  correct  statement  of  the  law  and  could  not 
be  rexersed  by  the  Supreme  Court:  but  the  judge  is  not  charging 
for  the  Supreme  C4nirt;  he  is  supposed  to  be  telling  the  jtiry 
what  the  law  is  as  ap])licable  to  the  case  in  hand,  so  that  they 
can  apply  it  to  the  facts  and  render  a  just  verdict 

The  chief  trouble  arises  from  attempting  to  define  murder 
and  manslaughter,  because  there  are  no  definitions  of  these  crimes 
which  mean  anything  without  further  expbnatiofi. 

In  his  evidence  Ik  fore  the  Homicide  I^w  Amendment  CcMn- 
mittee  (i{{74)  Baron  Rramwell  said: 

*'If  you  had  to  look  for  a  definition  of  murder,  you  would 
not  find  it  anywhere  precisely  laid  down ;  you  would  have  to  search 
through  Coke*s  Institutes,  Hale's  Pleas  of  tlie  Crown,  Hawkins's 
Picas  of  the  Crown.  Ixach's  Crown  Law,  and  Russell  on  Crimes, 
and  a  score  of  other  l)ooks.  Vou  w<»uld  not  find  it  intelligibly 
or  authoritatively  stated  anywhere  to  comprehend  all  cases;  and 
in  addition  to  that,  when  you  did  find  it,  you  would  find  it  en- 
cuinl)ercd  with  what  I  cannot  help  calling  a  number  of  unfor- 
tunate expressions  about  malice,  and  malice  aforethought,  and 
other  things  which  are  attended  with  several  mischiefs.** 

In  1389  the  Statute  13  Rich.  II  was  passed  forbidding  the 
f^ranting  of  a  pardon  for  nninler  with  "malice  prepense.**  Sub- 
>cf|uent  statutes  excluded  from  Ix^nefit  of  clergy  "wilful  prepense- 

•S«Pa.t. 
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murders,'*  "prepensed  imirder/'*  "murder  upon  malice  pre* 
pcnse/'*  "wilful  murder  of  malice  prepensed/**  "murder  of 
malice  prepensed.***  And  so  malice  prejicnse  ur  aforethought 
came  to  be  the  essential  criterion  of  murder,  which  is  tlierefore, 
defined  as  the  unlawful  killing  of  another  with -malice  afore- 
thought, and  manslaughter  as  the  unlawful  killing  of  another 
withottt  malice  aforethought,  nut  wliat  is  malice  aforetliought? 
That  is  the  clue  to  the  definition.  When  we  know  what  that  meant 
we  know  what  murder  is  and  not  before.  And  to  know  what  it 
means  we  must  read  the  elaborate  textlxx)ks  upon  homicide*  and 
the  hundreds  of  reported  cases  in  which  certain  facts  have  been 
held  to  constitute  murder  and  certain  others  manslaughter  The 
definition  is,  therefore,  tlie  equivalent  of  saying  that  murder  ii 
a  killing  under  such  ciramistanccs  as  the  courts  have  adjudged 
to  be  murder,  or,  in  other  words,  murder  is  murder. 

After  defining  murder  malice  must  be  explained,  and  our 
judges  usually  do  this  by  reading  tlie  following  extract  from 
Chief-Ju.<tice  Agnew*s  diarge,  which  is  in  its  turn  a  quotation 
from  Foster's  Crown  Law : 

"It  is  not  malice  in  its  ordinary  understanding  alone — a  par- 
ticular ill-will,  a  spite  or  grudge.  Malice  is  a  legal  term,  imply- 
ing much  more.  It  comprehends  not  only  a  particular  ill-wilU 
hut  every  case  where  there  is  wickedness  of  disposition,  hardness 
of  heart,  cruelly,  recklessness  of  con.sequences,  and  a  mind  re- 
gardless of  social  duty,  although  a  particular  person  may  not  be 
intended  to  be  injured.*'  * 

Every  juror  probably  has  the  popular  meaning  of  malice  in 
his  mind  and  no  further  knowledge  of  its  legal  significance  than 
he  lias  acquired  from  this  statement.  It  is  hardly  to  l)e  supposed 
that  Ik  couhl  always  readily  determine  what  facts  show  siKh  a 
wickedness  of  disposition,  hardness  of  heart,  or  cruelty  as  to  make 
the  crime  murder. 

•  13  Hi-n,  VII,  c.  7. 
'4Hni.VIII,ca. 
*2S  Hen.  VIII.  c.  I.  sect.  3  ami  4- 

*l  Edw.  VI,  c.  u.  !^.  10;  Slcphcn's  Hist.  Crim.  Law  of  England,  vol.  3, 
pp.  41-44- 

•.^gncm-.  J.,  in  Com.  v.  Drum.  58  Pa   1$. 
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I  ^hall  give  a  few  instances  by  way  of  iHustralion: 
A,  for  a  very  trifling  slight,  evinces  a  deadly  hatred  against 
B  and  states  that  he  proposes  to  shoot  him  at  the  earliest  O|ipor- 
tunity.  He  meets  him  in  the  street,  fires  upon  him  and  kills  htm, 
and  afterwards  says  he  is  glad  he  did  it.  This,  undoubtedly, 
would  be  murder,  and  would  evince  a  wicked,  depraved*  and 
malignant  spirit,  within  the  definition  of  malice.  Vary  the  dr- 
cumstances  a  little:  A  makes  tlie  same  threat,  but  upon  meeting 
B  in  the  street  says  that  he  had  intended  to  kill  him,  but  has  left 
his  re\'oIver  behind,  that  if  he  had  it  with  him  he  would  kifl  htm. 
He  thereupon  slaps  B  in  the  face  with  his  open  hand;  B  falls*  and* 
striking  his  head  on  the  pavement,  it  killed;  when  A  is  informed 
of  his  death,  he  says  that  he  is  glad,  that  he  wouM  have  shot 
him  if  he  had  had  his  weapon  with  him.  Does  not  A  evince  the 
same  wicked,  depraved,  and  nulignant  spirit  in  the  latter  case 
as  in  the  former,  and  if  that  be  malice,  is  not  A  guilty  of 
der?  But  he  is  n(»t,  he  is  guilty  merdy  of  involuntary 
slaughter. 

A  family  in  Omada  were  in  the  most  destitute 
stances;  the  children  were  actually  star\'ing.  The  father*  in  order 
to  save  one  of  them  from  wliat  he  considered  an  inevitaUe  and 
painful  death,  took  the  chikl  to  a  bridge  and  dropped  it  into  the 
river. 

In  a  recent  case  in  riiiladelphia,  under  similar  circumstancet» 
a  man,  for  the  purpoi^e  of  seeking  food,  left  his  wife  and  two 
children  in  a  bare  attic  roi>:n.  starving  and  without  hope  of  relief. 
When  he  rctunicd  he  fouiul  the  door  locked;  upon  its  being 
broken  open  the  mother  and  two  children  were  discovered 
asphyxiated  by  gas.  The  woman  and  one  child  recovered,  Imt 
the  other  died. 

Would  a  jury  Ije  apt  to  cimclude  that  this  man  and  this 
woman  had  acted  with  malice,  when  tliey  dearly  loved  tlieir  ichil* 
dren  and  killed  them  fur  what  they  believed  to  be  thrir  own  good? 
And  yet  in  Ixnh  cases  the  crime  was  murder. 
I  m.iy  alst*  mention  two  l\ngli5h  cases: 
The  prist UKT  oJiahitetl  with  the  (K ceased  for  Rn-eral  months 
previtnis  to  her  cKath.  and  >he  was  with  child  by  him.     Thej* 
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were  in  a  state  of  cxtrctnc  di>tre>s,  being  unabiC  to  pay  for  their 
lodging,  which  they  quit  on  the  evening  of  the  night  on  which  the 
deceased  was  drowned,  and  had  no  place  of  sheher.  They  passed 
the  evening  together  at  the  theatre  and  afterwards  went  to  West- 
minster Rridge  to  drown  themselves  in  the  Tlumes.  .They  got 
into  a  boat  and  from  that  into  another  boat.  The  water  %vhere 
the  first  boat  which  they  entered  was  nnx>red  was  not  of  sufficient 
depth  to  drown  them.  Tlicy  talked  for  some  time  in  the  boat  in 
which  they  at  last  got,  he  standing  with  his  foot  on  the  edge  of 
the  boat  and  she  leaning  on  him.  The  prisoner  then  found  him- 
self in  the  water,  but  whether  by  actual  throwing  himself  or  by 
accident  did  not  appear.  He  st  niggled  and  got  back  into  the 
boat  and  then  found  that  Eliza  Anthony  w*as  gone.  He  en- 
deavored to  save  her,  but  he  could  not  get  her  and  she  was 
drowned. 

Mr.  Justice  Best  told  the  jury  that  if  both  went  to  the  water 
for  the  purpose  of  drowning  themselves  together,  each  encour- 
aged the  other  in  the  commission  of  a  felonious  act  and  the  sur- 
vivor was  guilty  of  murder. 

The  prisoner  was  convicted  and  afterwards  recommended 
for  a  pardon.' 

The  prisoner  and  deceased,  who  passed  as  man  and  wife, 
engaged  the  back  parlor  of  a  house  in  Groat  Leonard  Street, 
Shorcditch,  for  which  they  were  to  pay  3s.  6d.  a  week,  tlie  fur- 
niture being  the  landlord's.  When  they  went  there  they  had  noth- 
ing to  eat  but  a  piece  of  bread  and  butter.  They  had  not  a 
change  of  clothes  and  those  they  had  were  not  sufficient  to  cover 
them,  and  while  they  were  there  they  pledged  the  furniture  to 
obtain  the  means  of  subsistence.  The  woman  was  discovered 
lying  dead  on  the  bed.  The  prisoner  said  that  they  had  both 
agreed  to  take  poison.  He  was  in  very  great  distress  and  stand- 
ing. He  said.  "We  wished  to  die  in  each  other's  arms  and  laid 
down  on  the  bed  directly  and  we  lx)th  drank  it  together."  The 
judge  instructed  tlie  jur)-  that  this  was  murder.* 

You,  gentlemen  of  the  bar,  may  have  no  difficulty  in  saying 

'Rex.  V.  Pyson,  Ru55.  and  Ry.  C.  C.  SiJ. 
*Kfyina  v.  Allison,  8  Car.  and  P.  41& 
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at  once  (hat  all  tlicsc  prisoners  were  guilty  of  murder,  but  would 
a  jury  witii  no  other  knowledge  upon  the  subject  than  the  defini- 
tion of  malice  as  given  to  them,  and  their  own  popular  sense  of 
the  word,  nut  >liriiik  from  attributing  hardness  of  heart,  wicked- 
ness of  disix)sition.  and  cruchy  to  any  one  of  the  poor  imfor- 
tunates  in  the  cases  which  I  liave  cited? 

To  appreciate  what  malice  means  it  is  necessary  to  sitidy.the 
authorities.  Let  us  examine  some  of  these  and  sec  if  it  is  not 
possible  to  arrive  at  an  exact  understanding  of  the  tenn. 

Lord  Coke's  treatment  of  the  subject  is  characteristically 
disorderly,  ill-arranged,  and  illogical.  He  says:  ''Malice  prepense 
is  when  one  compa/Scth  to  kill,  wound,  or  Ijeat  another  and  doeth 
it  scdato  ammo,*'  '  That  is  express  malice — a  premeditated  kill* 
ing.  If  he  liad  said  that  it  was  an  intentional  killing,  wounding, 
or  beating,  he  would  have  struck  the  key-note,  and  much  con- 
fusion would  have  Ixcn  avoided.  Where  a  man  kills  anodier 
suddenly  without  any  apparent  motive  it  is  murder.  The  law 
regards  the  intention  with  which  an  act  is  done  and  not  the 
motive,  although  motive  may  be  and  often  is  a  very  iniportanl 
circumstance.  This  difTiculty  was  felt  by  Coke,  for  he  goes  on 
to  say  that  malice  is  implied  in  three  cases: 

**i.  In  respect  of  the  manner  of  the  deed,  as  if  one  kills 
another  without  any  provocation  on  the  part  of  him  tliat  is  sbin, 
the  law  iniplieth  malice.  Also  the  poisoning  of  any  man  iniplieth 
malice.*'  One  cannot  murder  aiuuhcr  by  poison  without  com- 
passing to  kill  him  scdato  animo,  and  the  killing  of  another  with- 
out provocation  would  be  a  compassing — attaining,  accomplish- 
ing, going  about,  taking  a  step  towards — ^liis  death. 

"2.  In  respect  of  the  person  slain,  as  if  a  magistrate  or 
known  oflicer,  that  hath  lawful  warrant,  in  doing  or  offering  to 
do  his  office  or  to  execute  his  warrant  is  slain,  this  is  malice  im- 
plied by  the  kiw/* 

**3.  In  respect  of  the  person  killing,  as  if  A  assault  B  to 
rob  him  and  kills  him.  ihis  is  murder  by  implied  malice,  albeit 
he  never  saw  or  knew  him  before."  He  then  states  the  monstrous 
dextrine  that  a  killing  in  the  doing  of  any  unlawful  act  is  murder.* 

*Coke\  Institute,  pp.  Si.  5^  S6»  57. 
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To  sum  this  up  it  is  murder: 

To  kill  another  with  premeditation. 

To  kill  another  without  provocation. 

To  kill  another  by  poison. 

To  kill  a  known  officer  while  performing  his  duty. 

To  kill  a  man  in  an  attempt  to  rob  hint 

To  kill  in  the  performance  of  any  unlawful  act 

Hale  follows  Coke.  He  divides  malice  into  two  kinds, 
malice  in  fact  and  malice  in  law.  Malice  in  fact  is  a  deliberate 
intention  of  doing  some  corporal  Itarm  to  the  person  of  another, 
and  is  evidenced  b)*  lying  in  wait,  menacings  antecedent,  former 
grudges,  deliberate  compassing,  and  the  like.  Malice  in  law  is 
to  kill  without  pro\-ocation,  to  kill  an  officer,  td  kill  in  an  attempt 
to  rob.  Having  got  so  far  as  to  say  that  malice  in  fad  is  a 
deliberate  intention  to  do  corporal  harm,  it  is  hard  to  see  why 
he  puts  killing  witliout  provocation  under  the  head  of  implied 
malice.** 

In  the  case  of  Rcgina  v.  Mauy ridge  "  Lord  Holt  said: 

*'Malicc  is  a  design  formed  of  doing  mischief  to  another, 
...  he  that  doth  a  cruel  act  voluntarily  doth  it  of  malice  pre- 
pensed. .  .  .  Therefore  when  a  man  shall  without  any  provo- 
cation stab  another  with  a  dagger  or  knock  out  his  brains  with  a 
bottle,  this  is  express  malice,  for  he  designingly  and  purposely 
did  him  the  mischief.'' 

This  is  rational  and  easily  understood.  If  one  does  an  act 
with  an  intention  to  kill  or  do  great  bodily  harm,  or  which  it 
likely  to  have  that  effect,  he  docs  it  with  malice,  or,  in  other  words, 
such  an  act  is  murder. 

Poster  says: 

''When  the  law  maketh  use  of  the  term  'malice  afore- 
thought,' as  descriptive  of  the  crime  of  murder,  it  is  not  to  be 
understood  in  that  narrow,  restrained  sense  to  which  the  modem 
use  of  the  word  'malice'  is  apt  to  lead  one — a  principle  of  malev* 

*•  Hale's  Pleai  of  th«  Crown,  4St. 
"  Kelyng,  1^,  I7<V. 
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olencc  to  particulars — for  the  law  by  tlie  tcnn  'malice*  in  this 
instance  nicaneth  that  the  fact  hath  been  attended  with  such  dr- 
cuni>tances  as  are  the  ordm:uy  symptoms  of  a  wicked,  depraved. 
mali];tiant  spirit.  .  .  .  and  carry  in  them  plain  indications  of  a 
heart  regardless  of  social  duty  and  fatally  bent  upon  mischief.**  ** 

Finally  Sir  James  Fitzjames  Stephen,  after  an  examination 
of  all  the  aiiihorities,  reduces  the  meaning  of  malice  to  one  or 
more  of  the  following  states  of  mind: 

'*!.  An  intention  to  cause  the  death  of,  or  grievous  bodily 
harm  to,  any  person,  whether  such  person  is  the  person  actually 
killed  or  not 

**2.  Knowledge  that  the  act  which  causes  death  will  probably 
cause  the  death  of,  or  grievous  bodily  harm  to,  somi  perKMi, 
whether  such  person  is  the  person  actually  killed  or  not,  ahhoogh 
such  knowledge  is  accompanied  by  indiflference  whether  death  or 
grievous  bodily  harm  is  caused  or  not,  or  by  a  wish  that  it  may 
not  be  caused. 

••3.  .An  intent  to  commit  any  felony  whatever. 

''4.  /\n  intent  to  oppose  by  force  any  officer  of  justice  on 
his  way  to.  in,  or  returning  from  the  cxecutkni  of  the  duty 
of  arresting,  keeping  in  custody,  or  imprisoning  any  person  whom 
he  is  lawfully  entitled  to  arrest,  keep  in  custody,  or  imprison,  or 
the  duty  of  keeping  the  peace  or  dispersing  an  unlawful  assembly, 
provided  tliat  the  offender  has  notice  that  the  person  killed  is  such 
an  officer  so  employed.**  ** 

Having  learned  the  meaning  of  malice,  it  is  easy  to  say  what 
r.'urder  is.    To  give  some  illustrations  of  Stephen's  analysis. 

1.  If  there  was  an  intention  to  kill  or  do  great  bodily  harm 
to  another,  it  is  murder.  Tlie  intention  must  be  gathered  from 
the  circumstances  of  each  case. 

A  strikes  B  on  the  head  with  an  axe,  stabs  him  in  the  heart 
with  a  knife,  or  shoots  him  in  a  vital  spot ;  his  act  shows  an  intent 
to  kill  and  it  is  murder  (of  the  first  degree  under  our  statute). 

A  beats  B  with  a  moderate-sized  stick,  or  brutally  and  re- 

•  Foster 'i  Crown  Law,  256-257. 

"  Stephen  Dir  Crim.  Law  (Ed.  1904).  iSa 
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pcatcclly  kicks  him;  this  ^h(i\vs  an  intention  to  do  ^Tcat  Ixxlily 
harm  and  is  murder  (of  the  second  dot^rec  nnder  our  statute, 
unless  the  circumstances  warrant  the  jury  in  fuiding  an  ijitcntion 
tokiU). 

A,  not  knowing  that  B  lias  heart  disease,  strikes  him  with 
a  light  stick;  this  d(*es  not  show  an  intention  to  kill  or  do  great 
bodily  harm,  and  is  nunslaughter.  If  it  were  proven  that  A 
knew  B*s  condition  and  that  his  act  would  kill  him,  and  that  he 
intended  to  kill  him,  it  would  be  murder. 

A  slaps  B  in  the  face,  B  falls  and  is  killed  by  striking  his 
head;  this  does  nut  show  an  intention  to  ksU  or  hurt,  and  is 
manslaughter  (involuntar)*  under  our  statutes). 

A  shoots  at  B.  intending  to  kill  lum,  and  kills  C;  it  is  murder. 

If  it  be  borne  in  mind  that  the  intention  to  kiO  or  do  great 
bodily  harm  is  the  criterion  of  murder,  the  cases  mentioned  in  the 
first  part  of  this  paper  are  easily  tuidecstood. 

2.  If  there  is  knowledge  tliat  the  aa  will  probably  cause 
death  or  grievous  bodily  harm,  it  is  murder,  whether  death  or 
harm  was  intended  or  not 

A.  in  order  to  rescue  a  prisoner,  explodes  a  barrel  of  powder 
in  a  crowded  street  against  the  prison  wall  and  kills  several  per- 
sons;  this  is  murder. 

A  throws  a  heavy  tiniber  from  the  top  of  a  house  into  a 
crowded  street;  it  is  murder. 

A  woman  delivers  herself  of  a  child  and  leaves  it  in  tlie 
road  exposed  to  the  cold;  this  would  be  murder  or  manslaughter, 
depending  upon  whether  or  not  she  knew  that  it  would  probaUy 
die 

3.  It  is  murder  to  kill  another  in  the  commission  of  a  felony, 
whether  death  was  intended  or  riot 

A,  intending  to  rape  B.  seizes  her  and  throws  a  shawl  over 
her  head  ti»  ]>re\  ent  her  outcries,  and  B  is  smothered :  it  is  murder, 
although  it  is  evident  that  he  did  not  intend  to  kill  her. 

A,  attempting  to  commit  burglary,  enters  B's  house,  B  seizes 
him,  and  A,  in  order  to  escape,  throws  him  to  the  ground  and 
death  results;  this  is  murder,  although  there  was  no  intention  to 
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kin  or  do  great  bodily  hami,  nor  was  such  the  probable  coiise> 
qucnce  of  the  act 

4.  It  is  iiiurdcr  to  kill  an  ofTiccr  of  justice  in  the  lawful  exe- 
cution of  liis  duty,  without  regard  to  the  intention. 

A,  a  piilicc  ofliccr,  lawfully  arrests' B;  B,  attempting  to 
cscai)e,  strikes  him  with  his  fist.  A  strikes  his  head  and  is  killed; 
this  is  murder.  So  if  C  in  endeavoring  to  rescue  B,  kiDs  the 
ofHcer,  it  is  murder. 

The  Pennsylvania  Statute  of  April  22.  1794,'^  provides 
that: . 

"An  murder  which  shaH  be  perpetrated  by -means  of  poisoa 
ur  by  lying  in  wait,  or  by  any  other  kind  of  wilful,  ddiberate, 
and  premeditated  killing,  or  which  shaU  be  conunitted  in  the  per- 
petration (»f  or  attempt  to  perpetrate  any  arson,  rape,  robbefy,  or 
Inirglary,  shan  be  deemed  murder  of  tlie  first  degree,  and  al 
other  nnmler  shall  Ixr  deemed  murder  of  the  second  degree** 

If  there  is  an  intention  to  kiH,  deliberately  formed  and 
executed,  it  is  murder  of  the  first  degree.  If  this  be  understood, 
it  may  lie  easily  applied  to  the  iHustrations  already  given.  If 
the  murder  is  done  in  the  perpetration  or  attempt  to  perpetiate 
any  arson,  rape,  burglary,  or  robbery,  it  is  murder  of  the  finl 
degree,  whetlier  there  was  an  intention  to  kill  or  noL 

Usually  the  issue  in  a  nntrder  trial  may  be  reduced  to  one  or 
two  simple  propositions.  In  a  trial  for  poisoning,  da>*s  and  m-cdcs 
may  lie  consumed  in  hearing  medical  and  other  testimony,  and 
yet  the  question  will  eventually  lie,  Did  the  deceased  die  of  j 
administered  by  the  prisoner?  A  man  shoots  another;  the 
tion  will  be.  did  he  intend  to  kiH  him:  it  is  e\'ident  that  he  did. 
The  defence  is  that  he  did  it  in  self-defence;  or  that  he  did  it  in 
the  heat  of  passion,  upon  sufficient  provocation.  So  that  the 
Commonwealth  contends  for  a  state  of  facts  which  conslitvtct  a 
crime  of  a  certain  grade,  and  the  defence  endeavors  to  establish 
anotlier  state  of  facts  which  reduces  the  grade  of  the  crime  or 
justifies  an  acquittal.  In  charging  the  jur)*  is  it  better'for  the 
judi:e  to  tell  them  that  if  they  find  so  and  so  to  be  the  facts,  the 

"iSA.L.i«r. 
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prisoner  is  guilty  nf  such  a  crime,  while  if  they  believe  the  tacts 
to  be  as  niaintnined  by  the  prisoner,  he  is  i;uilty  of  such  another 
crime  or  n^t  guilty,  as  the  case  may  be;  <ir,  to  enter  into  a  long 
disscriatiun  upon  homicide,  defining  murder  at  conuiion  law,  ex- 
plaining the  meaning  of  malice,  and  many  other  things  in  no  way 
applicable  to  the  facts  of  the  ca^e? 

In  his  examination  before  the  Homicide  Law  Amendment 
Committee,  upon  being  asked  if  he  did  not  think  the  definitions 
in  the  act  were  confusing.  Baron  Bramwelt  said: 

'*!  think  a  judge  who  knows  his-  business  never  troubles 
the  jury  with  needless  definitions,  but  he  deals  with  the  particular 
case  before  htm,  and  says,  for  instatice,  in  the  case  which  I  have 
pitt:  'Tlie  first  question  that  you  have  to  cotisider  is*  (forgive  a 
sort  of  tnodel  snmtning  up)  'did  the  man  die  of  the  injuries  which 
he  received  ?  The  doctors  prove  lie  did.  The  next  question  is, 
did  the  prisoner  commit  them?  as  to  which  the  evidence  is  so  and 
so.  Now  you  Iiave  to  consider,  if  you  are  of  opinion  that  he  is,  at 
least,  gitilty  of  having  killed  him,  whether  it  is  tnurder;  and  tliat 
depends  u]H)ti  the  extent  of  the  blows  and  the  place  they  were 
directed  to.  If  you  think  he  intended  to  kill  him,  and  did,  it 
matters  not  what  means  he  used ;  but  suppose  lie  did  not  intend 
it.  you  must  consider  whether  the  means  used  were  likely  to  do  it* 
If  y<)u  obser^■e,  in  that  case  you  lay  down  no  definition;  you 
assume  that  the  jury  and  you  both  know  what  the  law  is;  or  you 
tell  them  what  the  taw  is  in  tliat  particular  case.  I  frankly  con- 
fess that  if  I  had  to  give  the  jury  a  definition,  'First  of  all,  gen- 
tlemen. I  have  to  tell  you  what  homicide  is,  and  then  what  critninal 
homicide  is.  and  then  what  is  not  criminal  homicide/  I  expect  the 
jury  would  be  utterly  bewildered.  It  is  my  duty,  as  a  judge,  to 
infortn  myself  of  the  meaning  of  the  act,  and  not  to  trouble  the 
jury  with  a  definition,  except  so  far  as  necessary/* 

In  order  that  you  may  contrast  the  two  methods  of  charging 
a  jury  I  will  give  you  a  few  examples: 

The  deceased  and  the  prisoner  got  inlo  an  argument  on  the 
street  over  some  dice.  The  deceased  approached  the  prisoner 
and  offered  to  fight  him,  but  made  no  attempt  to  draw  any 
weapon,  nor  did  he  have  one  in  his  possession.    They  moved  up 
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the  i^treet.  the  prisoner  retreating  and  the  deceased  walking  after 
him.  still  engaged  in  a  nordy  war.  but  no  pliysical  collisitNi 
Cfccurrcd.  I'^'inally,  the  deceased  said,  "If  ycHi  think  you  are  a  bet* 
ter  nian  than  1  am,  pull  oflf  your  coat  and  fight  it  out/*  at  the 
!ame  time  !^tarting  to  take  oft  his  coat  and  still  advaneing  towards 
the  prisr»ner.  Tlie  prisoner  immediately  drew  a  revolver  and  fired 
two  shots  at  the  deceased,  killing  him  almost  instantly.  Xo  testi- 
mony was  oiTered  by  the  defence 

In  his  charge  to  the  jury  the  judge  defines  murder,  explains 
malice  in  the  words  of  Qiiet-Justice  Agiiew;  then  informs  them 
that  murder  is  of  two  degrees,  reads  the  statute,  and  accurately 
states  that  in  murder  of  tlie  first  degree  there  is  a  specific  intent 
to  take  life:  that  when  the  killing  is  committed  in  the  perpetra- 
tion of  the  enumerated  felonies  the  law  implies  an  intent  to  take 
life  (which  is  a  pure  fiction,  as  the  intent  is  immaterial). 

This  much  of  the  charge  covers  a  large  page  and  a  half  of 
typewriting. 

He  then  tells  them  that  a  verdict  of  manslauglner  is  possibk, 
and  defines  it  in  the  usual  way  as  a  killing  without  malice  express 
or  implied.  He  then  explains  the  difference  between  voluntary 
and  involuntary  iiianshughtcr,  telling  them  tlut  they  have  no 
right  to  convict  of  involuntary-  nianshughter,  as  that  is  not  a 
felony,  so  that  if  they  believe  he  committed  involuntary  man- 
slaughter they  should  acquit  him. 

This  covers  another  page  and  a  half. 

He  then  takes  up  the  subject  of  justifiable  homicide,  as  when 
the  sheriff  hangs  in  pursuance  of  the  judgment  of  the  court;  then 
<elf-defence  with  illuslrationsw 
Two  pages  more. 

He  then  conies  back  to  voluntary  manslaughter  and  explains 
provocation. 

The  charge  covers  six  large,  closely  typewritten  i>ages  and 
is  einirely  up«Jii  the  law,  the  evidence  not  being  reviewed. 

The  jury  rendered  a  verdict  of  voluntary  manslaughter. 
It  will  be  c»h>erve<l  that  there  was  no  evidence  whatever  which 
could  by  any  pi>s*iihility  reduce  the  crime  to  voluntary  man* 
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staitglitirr;  and  how  a  shooting  under  Mich  circumstances  could  be 
invdhtntary  manslaughter  is  inconceivable.  Nor  was  there  any 
evidence  at  all  tk'it  it  wa.<  done  in  self-defence.  The  crime  was 
iiiur4ler.  and  if  the  plea  had  licen  guilty,  the  ju4lge  under  the  evi- 
dence would  have  Inren  obliged  tu  fix  the  grade  as  first  degree. 
'Iliis  charge  is  correct  in  point  4)f  law,  hut  is  it  Uift  likely  that  the 
jury  failed  to  clearly  grasp  tlie  distinctions  between  the  variinis 
crimes  and  that  their  inintls  were  confused  by  the  definitions  of 
murder  and  manslaughter,  and  that  they  did  not  appreciate  the 
fact  that  malice  in  this  case  meant  simply  an  intention  to  kill  or 
do  great  bodily  liarm? 

1  cite  this  charge'  not  as  exceptional*  but,  on  the  contrary,  as 
a  type  of  what  iiviy  Ix*  called  the  conventional  charge  in  a  murder 
trial.  I  could  nu-ntion  dozens  of  similar  ones.  Some  judges,  as  I 
said  liefore.  simply  read  Oiief-Justice  Agnew*s  cliarge  in  the 
Drum  case. 

In  another  case  the  deceased  and  tlie  prisoner  got  into  a  dis- 
jnite  tiver  a  game  of  cards.  One  of  them,  whether  the  prisoner 
or  the  deceased  was  in  dcnibt.  said  '*Come  outside  and  we  will 
fight/*  wlKTeu])on  the  deceased  arose  and  left  the  room;  the  pris- 
oner followed  him,  drawing  a  revolver  from  his  pocket.  Almost 
ini mediately  after  he  had  got  out  c»f  the  nx^n  a  shot  was  heard. 
The  prisoner's  story  was  that  the  deceased  came  at  him  with  a 
razor  and  tlvit  he  fired  in  .•^elf-defence. 

.After  reviewing  the  testiiiMiny  the  judge  cliarged  the  jury 
that,  as  the  shtMtting  was  admitted*  the  prisoner  was  guilty  of 
nnirder  unless  he  did  it  in  K'If-defence.  He  then  told  tln'm  that 
there  were  two  degrees  of  murder,  and  that  it  was  their  duty  to 
fix  the  degree. 

"Murder  of  the  fir.st  degree  is  ilie  wilful,  deliberate,  and  pre- 
meditated killing  ot  another.  In  this  case  how  are  you  to  deter- 
mine wlK'ther  it  was  wilful.  delilKTate.  and  premediiatetl.  Vou 
niusi  consider  the  prisoner's  actions,  and  also  the  weajxMi  which 
lie  u>ecl  .iml  the  place  up«m  the  Ixwly  of  the  deceased  where  he 
lirccl  the  wcafion.  Wilful,  delilxrrate.  ami  prenicditatetl  killing 
mcan>  that  the  prisoner  formed  an  intention  to  kill  and  for  the 
purptse  *)f  carrying  out  that  intentinn  did  the  act  which  causetl  tlie 
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death.  If  he  formed  an  intention  to  kill,  the  murder  is  wilful 
deliberate,  and  premeditated.  It  takes  but  a  short  time,  as  yoo 
know,  to  fonn  nn  intention,  and  if  a  man  has  time  to  form  an 
intention  to  kill  and  carries  tliat  out,  it  is  murder  of  the  lint 
degree.  I  f  he  did  not  form  an  intention  to  kill,  it  would  be  murder 
of  the  second  degree.** 

Tlie  bw  of  self-defeiKe  was  expbincd. 
No  definitions  were  given,  nor  was  the  word  malice  used.   No 
part  of  the  law  was  referred  to  except  such  as  was  applicaUe 
to  the  facts  of  the  caseJ^ 

The  prisoner  was  convicted  of  mttfder  of  the  first  dcfiee 
The  case  was  appealed  to  the  Supreme  Court  and  the  diarge  at* 
tacked  as  not  containing  any  definition  of  murder  or  any  dcfinitiM 
of  manslaughter  or  any  use  of  or  definition  of  the  woftl  '^malice.** 
The  jtidgment.  howe\-er,  was  affirmed.** 

In  a  trial  for  murder  by  poisoning  the  court  defined  comnw 
law  murder,  gave  the  full  language  of  tlie  statute,  stated  dnt 
the  element  of  malice  must  be  present,  and  gave  the  definition  of 
malice  which  is  found  in  Commotnvcalik  v.  Drmm. 
In  another  case  the  court  charged: 

**If  the  defendant  murdered  his  wife  by  means  of  poison,  it 
would  he  murder  in  the  first  degree,  and  the  jury  needs  neither 
definition  nor  instruction  in  regiird  to  any  other  kind  of  homidde. 
If  you  find  tliat  the  defendant  sent  the  poison  to  his  wife  with  the 
intent  to  take  her  life,  then  tiK  law  says  tliat  is  murder  in  the  first 
degree,  and  you  should  say  so  in  your  verdict"  '* 

If  the  evidence  in  the  case  should  warrant  a  verdict  of  maa* 
slaughter,  the  crime  need  not  be  defined,  but  the  judge  may  tell  the 
jury  that  a  killing  in  the  heat  of  passion,  aroused  tipoo  sufficient 
provocation,  explaining  what  that  is,  will  reduce  an  intentional 
killing,  which  would  otherwise  be  murder,  to  manslaiighter. 

The  object  of  this  paper  has  been  to  show  that  the  definition 
of  murder  is  meaningless  in  itself ;  that  malice  is  a  technical  term 


"*  The  clurfTf  15  publii^liH  in  14  District  Rrporlt,  661S. 
^  Commonxirahh  v.  Cibsom,  311  P^  5461 
^MeXeem  v.  Commomurolik.  114  Pm.  JOOl 
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which  means  that  a  killing  under  certain  circumstances  is  murder, 
and  that  what  these  circumstances  are  cannot  he  known  without 
a  study  of  the  authorities;  and  it  is  only  after  such  a  study  that 
we  are  enabled  to  attain  a  defmite  and  clear  understanding  of  the 
term.  That  it  is  possible  to  so  instruct  a  jury  in  a  murder  trial 
that  they  can  have  no  diflficulty  in  applying  the  law  to  the  facts. 
I  have  given  you  the  examples  of  two  methods  of  charging  a  jury, 
both  of  which  have  been  sustained  by  the  Supreme  Court.  I  ^rave 
it  to  yon  to  decide  which  is  the  better  of  the  twa  • 


THK  W  AR  IN  THE  ORIENT  IN  THE  LIGHT  OF 
INTERNATIONAL  LAW. 

In  iia^j  the  late  William  Edward  Hall,  an  eminent  inter- 
nati«>nal  lawyer,  in  prefacing  a  treatise  upon  the  subjea  said:  *i 
therefore  1cH»k  forward  with  much  mis^%'inj;  to  the  manner  in 
which  the  next  grcaiX  war  will  |je  waged,  but  with  no  mis^ving  at 
all  as  to  the  character  of  the  rules  which  will !«  acknow*1edscd  ten 
years  after  its  tennination,  by  comparison  with  the  rules  noir  con* 
sidered  to  exist**  ■ 

Since  that  time  tlie  world  has  seen  the  Chinese-Japanese  War 
(1894-1895).  the  Gncco-Turkish  War  (1897),  the  SpanUh- 
American  War  (1898).  the  British-Boer  War  ( 1899-1901 )« and 
the  Kusso-Jaiianese  War.  which  began  February  6,  1904,  and  is 
just  ended. 

Of  all  these  national  struggles  the  last  named  may  be  tmljr 
s;i]d  to  he  the  first  great  war,  for  while  both  the  Spanish*AmericaB 
and  the  British-Boer  Wars  were  momentcms  conflicts,  still,  neidier 
had  a  valid  claim  to  Ik  considered  of  the  first  magnitude.  Russia 
and  japan,  however,  liave  played  a  game  for  enormous  stakes; 
Russia's  preponderating  influence  in  Manchuria,  the  Liao-tung 
Peninsula,  and  Corea  was  risked  on  the  oik  hand,  while  the  very 
existence  of  tlie  Mikado's  Empire  was  wagered  on  the  other. 

Although  the  war  continued  for  only  nineteen  months,  the 
first  part  of  Mr.  Hall's  pro|)liecy  was  strikingly  fulfilled  and  hts 
"misgiving**  amply  justified.  Both  of  the  belligerents  by  their 
actions  have  raised  more  questions  upon  points  of  international 
law  than  proliahly  ever  liefore  have  <KCurred  in  a  period  of  sncb 
short  duration.  In  order  to  discass  intelligently  the  various 
breaches  of  inteniational  law  which,  so  it  is  alleged,  have  taken 
place  since  the  war  liegan,  it  is  important  to  understand  acairately 
what  that  code  of  national  good  breeding  which  wc  call  inter- 
national law  really  is. 

To  comprehend  international  law  as  an  institution  we  must 
glance  at  its  histor>*. 

'  Prrf.icc  10  third  cilititm  of  "A  Treatise  cmi  Internatioiial  Law,**  by  Williafli 
Kdward  Hall.  M..^..  |Nicr  x. 
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In  the  days  when  Rome  was  mistress  of  the  seas,  from  the 
stirniy  shores  of  the  Mediterranean  to  the  chalky  cliffs  of  Dover, 
a  special  set  of  laws  had  been  collated  by  her  jurists  for  the  settle- 
ment of  disjuttes  between  aliens  or  between  Romans  and  aliens. 
These  laws  were  made  by  comparing  the  customs  and  regulations 
of  all  the  principal  Latin  States  and  selecting  therefrom-  such 
principles  of  right  and  justice  as  were  luiiversally  acknowledged 
among  them.  This  collection  was  called  the  Jus  Gentiimi.  and  as 
a  rivulet  flowing  from  some  tiny  spring  high  up  the  mountain 
widens  into  the  miglity  river  which  traverses  the  plain  below,  so 
those  usages  and  customs  first  sanctioned  by  the  Jus  Gentium 
have  formed,  with  their  natural  increments,  the  main  current  of 
modem  international  bw.^ 

Grotius.  the  father  of  this  branch  of  jurispnxlence,  founded 
his  ^l>e  Jure  Iklli  et  Pacis**  upon  the  principles  of  the  Jus  Gen- 
tiimi. And  this  was  at  a  comparatively  recent  day  wlien  the  hordes 
of  Attih  and  kindred  chiefs  were  thought  long  l)efore  to  have 
swept  away  the  legions,  the  art.  and  the  learning  of  Imperial 
Rome.' 

But  as  to-day  the  wanderer  on  the  Roman  Campagna  sees 
the  ruined  aqueducts  of  the  Empire  in  silhmictte  against  the 
evening  bk\\  so  the  student  finds  on  every  hand  unmistakable  eri* 
dcnce  that  the  great  maxims  of  tlie  civil  law,  containing  as  they 
<Io  the  genu  of  eternal  truth,  have  endured  through  the  years  e\-en 
unto  the  present  time. 

During  the  Middle  Ages  a  strong  effort  was  made  to  identify 
the  law  of  nations  with  the  Divine  Will  as  re\'ealed  in  that  system 
known  as  Natural  Law,  and  tlie  advantage  claimed  for  such  a 
course  was  the  sanction  afforded  by  the  universal  respect  paid 
by  all  nations  to  the  Deity  in  wliatever  form  recognized. 

In  more  recent  times  another  school  has  arisen  which  denies 
ah.solutely  the  Ixisic  principle  of  the  Divine  Will  as  a  controlling 
influence  of  international  law,  and  whose  theory  is  that  the  law 
of  nations  consists  nKrely  of  a  series  of  precedents  in  national 

•5scc  "XiJlv*  on  Inlcrnati«»iuil  ]jk\\\*  Faton.  fugcs  13.  14:  "The  WTtcwrH 
Lccturrs  on  lnu-rii.-itiaiial  l^iw."  by  Henry  Sumner  Mattif,  K.  C.  S.  I.,  page  JO. 
'  Maine*!  "U'Ik-wvII  lAnrture*."  page  2Jl 
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intercourse  established  by  usage  and  custom  between  the  powers 
of  the  earth.  A  weakness  of  sanction  is  inherent  in  this  theory.^ 
Perhaps,  however,  the  correct  view  is  one  occupying  a  middle 
ground.  That  is  to  say,  it  seems  to  be  true  that  international 
law  is  founded  upc^n  ethical  morality,  but  such  morality  is  not 
confinable  by  religious  lines,  its  principles  are  as  easHy  deduced 
from  the  great  maxims  which  experience  has  shown  that  man 
must  oliey  to  conscrxe  his  well-being  as  from  the  Bible,  the  Koran, 
or  the  works  of  Confucius.  But  although  of  moral  founda- 
tion, it  is  only  evidenced  by  actual  occurrences,  and  it  is  from 
the  history  of  intematior-*!  usage  that  we  must  ascertain  the  nature 
of  international  hw. 

In  a  word,  international  law  is  a  ^*stem  of  national  ndation- 
ship  founded  u|ion  abstract  morality,  evidenced  by  usage,  and 
sanctioned  by  a  naticmal  desire  to  conform  to  moral  standards 
and  a  national  dread  of  coercion,  both  sentimental  and  physical, 
at  the  hands  of  sister  states. 

The  source  of  international  law  was  the  Roman  Jus  Gentium, 
whofe  principles  were  assimilated  in  greater  or  less  degree  by 
the  barbarians  and  transmitted  by  them  to  the  Medixval  nations. 
The  recorders  of*  international  law  have  preserved,  formed,  and 
to  some  extent  changed  it.  They  stretch  in  a  long  line  from 
Grotius  to  the  present  day.  and  include  such  names  as  Wolf,  Vat- 
tel,  riiilliniore,  Twiss.  Kent,  Wlieaton,  Pomeroy,  Holland,  Lau- 
rence, and  Hall.  The  codification  of  international  hw  is  of  very 
recent  origin,  and  already  it  lia.<  exercised  a  greater  influence  upon 
this  department  of  jurisprudence  tlian  any  other  agency. 

The  regulations  which  control  the  intercourse  of  nations  are 
framed  with  regard  to  two  conditions  of  national  relationships 
peace  and  war.  With  the  former  condition  this  article  has  noth- 
ing to  do,  for  every  event  of  which  it  will  treat  springs  of  neces- 
sity from  the  latter. 

What.  then,  do  we  understand  by  the  existence  of  a  state  of 
war? 

l*nqne>tionably.  we  understand  something  very  different 
fr«»ni  the  nie.-ining  which  the  phrase  liad  for  our  forefathers. 

*  I  fall's  **lnuriialH>nal  I^h.**  inlroiluclury  chapter. 
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In  the  olden  time  war  meant  a  tribal  or  national  conflict 
a  VoHtranci\  The  persons  and  property  of  the  belligerents  were 
at  the  absolute  disposal  of  whichever  happened  to  be  the  victor. 
Destruction.  dc>olation,  and  confiscation  were  inalienable  inci* 
dents  of  war.  For  a  long  time  the  only  effective  restraining 
influence  was  the  system  of  chivair}*,  and  in  those  barliarous 
times  the  gocnl  resulting  therefrom  can  scarcely  be  overestinated 
Chivair}'  inculcated  the  principles  of  fair  play,  of  giHxl  faith 
between  enemies,  of  protection  for  women  and  for  the  wounded 
and  the  weak.  The  prototypes  of  the  Table  Round  performed 
a  glorious  mission  by  helping  to  subjugate  the  brutal  instincts 
of  their  fellows,  the  example  of  the  noUe  Ba}'ard  had  a  like 
effect,  and  it  was  not  in  vain  that  Roland  wound  his  horn  at 
Roncesvalktl 

But  an  even  more  power  ftd  factor  in  the  regulation  and 
modification  of  warfare  was  tlie  interest  of  commercial  enter- 
prise. From  the  days. when  the  cities  of  the  Hanseatic  League 
dotted  the  coasts  of  Europe,  and  the  great  trading  commonwealths 
of  X'enice  and  Genoa  battled  for  supremacy  in  the  Adriatic  and 
in  more  distant  seas,  there  has  existed  a  strong  sentiment  for 
peace  based  upon  the  opportunity  for  legitimate  gain  which  that 
condition  affords^ 

Nothing  is  so  inimical  to  trade  as  warfare. 

Therefore,  as  the  world's  industrial  progress  became  pro- 
nounced various  limitations  were  placed  by  common  consent  upon 
the  thitherto  unbridled  license  of  war.  The  roll  of  the  drum  was 
drowned  by  the  whir  of  the  loom.  Then,  too,  advancing  civiliza- 
tion made  men  more  humane,  and  the  theory  of  war  has  doubtless 
been  altered  through  merciful  motives  as  well  as  througi:  those 
of  commercial  interest. 

Grotius  and  the  writers  who  succeeded  him  gave  the  eariiest 
expression  of  this  restraining  influence.  Rut  the  struggle,  was 
long  and  hard,  and  it  was  not  until  comixirativcly  recent  times 
that  it  was  even  measurably  successful.  At  so  late  a  period 
as  the  Napr»lci)nic  Wars  England  and  France  paralyzed  trade  by 
prohibiting  neutral  cunimcrcial  intercourse  with  each  other. 
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It  remained  for  conventional  international  law  to  materially 
lessen  the  rigors  of  war. 

One  of  the  fin^t  important  steps  taken  in  that  directiofi  was 
the  adoption  of  the  famous  Decbration  of  Paris  by  a  majority  of 
the  more  important  powers  on  April  15.  1856.*  Therein  it  was 
agreed  that: 

1.  Privateering  is  and  remains  abolished. 

2.  The  neutral  flag  covers  enemies*  goods,  with  tbe  ex- 

ception of  contraband  of  war. 

3.  Neutral  goods,  with  tlie  exception  of  contraband  of 

war,  are  not  liable  to  capture  under  enemy's  Ibg. 

4.  Blockades,  in  order  to  be  binding,  must  be  effective; 

that  is  to  say.  maintained  by  a  force  suflkient 
really  to  prevent  access  to  the  coast  of  the  enany. 
But  it  must  not  lie  supposctl' that  the  contents  of  thb  cpodH 
making  agreement  were  of  no\-cl  impression.  For  many  years 
a  code  of  rules  go%'eniing  the  conduct  of  war  had  been  in  the 
process  of  fonnulation  thrnu{;h  long  usage  and  general  consent, 
and  the  Declaration  of  Paris  merely  gave  expression  to  a  few  of 
tnem. 

lliis  Declaratinn.  however,  was  only  a  prelude.  In  1863  a 
nimibcr  of  persons  representing  private  .societies  ftir  the  relief 
of  the  wounded  met  in  (icneva  Inrji^dy  as  tlie  result  of  the  suffer- 
ings  endured  through  kick  of  pro|KT  hospital  facilities  during  die 
Italian  War  of  1859.  The  nicml>crs  of  this  Conference  accom- 
plished little  beyond  a  general  discussion  of  the  subject,  bat 
before  they  dispersetl  they  induced  the  Swiss  Government  to  cal 
a  Diplomatic  Congress  of  the  powers  to  disniss  the  same  qties> 
tion.  This  Congress  met  during  the  ensuing  year  and  resulted 
in  the  famous  Geneva  Convention  of  1864,  which,  briefly  speak- 
ing, neutralized  military  ambulances  and  hospitals,  whether  be* 
longing  to  the  belligerents  or  to  third  parties,  and  the  medical, 
clerical,  and  ndministrative  stalTs  attnched  thereto,  and  prot'ided 
ff^r  the  inviolability  of  the  wounded.  It  also  ordained  that  those 
persons,  other  than  the  wounded,  for  whom  the  convention 


*  \Vlicatt«n*s  "InumatHNial  Law.'*  Ap|K'mlix  G,  pace  909- 
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framed,  should  daim  its  protection  by  displaying  a  white  tizg 
.vith  a  red  cross  thereon  (the  flag  of  Switzerland,  colors  trans- 
posed),  and  by  using  the  same  emblem  as  a  "brassard'*  or  arm 
badge.* 

In  1868  the  Swiss  Government  recalled  tlie  Congress  at 
Geneva  to  consider  the  advisability  of  revising  the  •'Convention" 
of  1864.  Certain  ''additional  articles"  were  adopted  by  the  Cbn- 
gress»  but  as  they  were  never  ratified  by  the  powers  their  effect 
has  been  merely  a  moral  one.* 

The  next  international  addition  to  the  Code  of  War  was 
made  in  the  same  year  ( 1868)  by  "The  Declaration  of  St.  Peters- 
burg.*' Several  bullets  possessing  explosive  qualities  tin  then 
unknown  Iiad  been  offered  to  the  Russian  War  Ofike  for  adop- 
•  tion.  Tlie  Imperial  GtnemnHnit.  before  initiating  a  mear^s  of 
destruction  so  much  more  terrible  than  anything  in  existence, 
called  a  military  council  of  the  powers  to  see  if  stKh  ta  instru- 
ment of  warfare  eould  not  be  eliminated  through  a  general 
agreement  of  abstention.  The  "Declaration"  resulted,  by  whidi 
the  Signatory  Powers  "engage  niutually  to  renounce  in  case  of 
war  among  themselves  the  emp1o}iiient  by  their  military  or  naval 
forces  of  any  projectile  01  a  weight  below  four  hundred  grammes 
(approximately  fourteen  ounces),  which  is  eitlier  explosive  or 
cliarged  with  fulminating  or  inflammable  substance."  * 

All  of  these  meetings  were  called  to  consider  special  ques- 
tions relative  to  the  conduct  of  war,  but  in  1874  Alexander  II, 
Czar  of  Russia,  called  an  International  Conference  at  Brussels 
for  the  purpose  of  codif>-ing  the  whole  subject.  A  long  declara- 
tion of  fifty-six  articles  was  drafted  by  the  Conference,  but  the 
time  was  nut  yet  ripe  for  such  an  agreement,  and  while  great 
attention  was  paid  in  all  civilized  countries  to  the  rerult  of  the 
Conference  the  declaration  was  never  ratified.' 

It  may  not  be  out  of  place  at  this  point  to  call  attention  to 
two  purely  national  matters  which  arc,  however,  of  international 

*"  Tlu*  1^1  Wit  ami  CtiMotn^  of  War  im  I^iid.**  by  T.  E.  Honand,  K.C..  page 
51  et  stq.,  apiKiKlix. 

*"  Studies  in  International  Law.**  Holland,  page  6l. 
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importance  in  this  rej^ard.  I  refer  to  the  British  and  Americaa 
l*!nlistnient  Acts  and  to  the  American  doctrine  of  the  immmiitjr 
diirins^  wartime  of  private  property  on  the  high  seat. 

The  Knlistment  Acts  were  adopted  by  both  countries  as  a 
sequel  to  the  Alabama  claims  a{;itation  in  1870  and  1871,  and  they 
make  it  an  ^'offence**  and  a  "high  misdemeanor**  for  the  cituecns 
of  cithi-r  to  enter  the  military  or  naval  ser\'ice  of  a  belligerent 
!itate  with  whom  their  countr}*  is  at  peace,  or  to  fit  out  or  engage 
in  expeditions  whose  object  is  the  assistance  of  such  a  belligerent* 
Immunity  for  private  property  on  the  high  seas  was  first 
provided  for  in  the  treaty  made  between  the  United  States  and 
Prussia  in  1785.  Since  that  tinK  it  has  become  a  settled  doctrine 
of  American  policy  and  was  urged  by  this  country  for  indoson 
in  the  Declaration  of  Paris  and  The  Hague  G>nvention.  It  foimd, 
pcrliai>s.  its  most  reasonable  expression  in  the  treaty  negotiated 
between  the  United  States  and  Italy  in  1871,  where  the  corollary 
is  wisely  added  "that  this  exemption  shall  not  extend  to  vessels 
antl  their  cargoes  which  may  attempt  to  enter  a  port  blodcaded 
by  the  naval  forces  of  either  party. *•  • 

After  all  these  attempts  to  adopt  a  modified  and  imiform 
M'stcni  of  warfare  a  final  effort  was  made  at  the  close  of  the 
nineteenth  century  which  was  fated  to  result  in  a  partial  but, 
nevertheless,  substantial  success. 

On  August  24.  1898,  Nicholas  II,  the  present  Tsar  of  Rus- 
i^ia.  suggisted  the  Peace  Conference  at  The  Hague,  and  its  ses- 
sions began  on  the  loth  of  May  of  the  ensuing  year.  It  is 
undoubtedly  true  that  the  Conference  tried  to  accoinplidi  too 
much,  and  in  fact  accomplished  too  little.  But  even  so^  the  con- 
ventions finally  agreed  upon  were  a  long  stride  in  advance  of 
any  previous  international  regulations.  True,  the  plan  for  the 
limitation  of  armaments  failed  utterly,  and  many  minor  points^ 
such  as  the  .\merican  doctrine  of  immunity  for  private  propeity 
at  sea.  were  merely  proposed  as  subjects  of  a  future  meeting, 
but    notwithstanding    such    disappointments,    the   Conference 


*\VlH*aiiti)  ( ftiurili  En«:]i>h  Edition).  Appendix  C,  pafrs  757,  769^ 
**'  Tin-  l\;icc  i'oniVmicc  at  The  Hague.'*  Holts,  page  JO^ 
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adopted  three  conventions  which  were  aftenvards  generally  rati- 
fied,  and  which  provided  in  brief: 

1.  For  the  systematixation  of  international  arbitration 

and  the  establishment  at  The  Hague  of  a  per- 
manent court  for  the  adjustment  of  international 
disputes. 

2.  For  the  issuance  of  instructions  by  the  Signatory 

Powers  to  their  armed  land  forces  in  conformity 
with  certain  "Regulations  Respecting  the  Laws 
and  Customs  of  War  on  Land'*  adopted  by  the 
Conference  and  modelled  by  it  upon  the  unrati* 
fied  Declaration  of  the  Brussels  Conference  of 

1874. 

3.  For  the  adaptation  to  maritime  warfare  of  the  prin- 

ciples of  the  Geneva  Convention  of  August  22^ 

To  discuss  the  subject  of  these  conventions  would  require 
much  more  space  than  is  at  my  disposal,  and  I  can  only  say  that 
frequent  reference  will  be  made  to  their  terms  in  considering  the 
concrete  examples  involving  the  principles  they  represent,  which 
have  been  supplied  during  the  progress  of  the  war. 

Tl:e  ratification  of  The  Hague  agreement  has  been  the  hst 
united  act  of  the  powers  with  regard  to  the  revision,  affirmation, 
and  establishment  of  the  great  principles  of  international  law. 
Fate  seems  to  have  acted  with  more  than  usual  irony  in  decree* 
ing  the  occurrence  of  the  Boer  War  and  the  mighty  conflict  we 
are  now  discussing  while  the  great  Peace  Conference  is  still  a 
vivid  memor}-.  However,  it  seems  really  fortunate,  since  so 
many  of  the  points  actually  agreed  to  by  the  Conference  related 
to  war,  and  to  peace  not  at  all,  that  opportunities  should  be 
afforded  so  soon  for  testing  the  meaning  and  efficacy  of  the  regu- 
lations adopted  by  it 

It  may  easily  be  seen,  therefore,  that  the  present  is  an  espe- 
cially favorable  time  for  the  solution  of  questions  of  international 
law  relating  to  war.     We  have  a  mass  of  historical  prece-^ents 


*••  Tlic  Peace  Conference  at  The  Hague,**  by  Dr.  HoHs. 
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for  purposes  of  comparison,  we  have  a  long  list  of  eminent 
authors  of  approved  authority  for  purposes  of  reference,  and, 
finally,  we  have  a  new  and  untried  Code  framed  with  reference 
to  the  precedents,  the  autliors,  and  niunerous  otlier  attempts  at 
codification,  which  needs  more  than  an3ihing  else  the  crucial 
test  of  practical  application. 

Let  us  now  examine  the  various  events  of  the  Russo- 
Japanese  War  which  have  raised  questions  relevant  either  to  this 
Code  or  to  the  general  principles  of  international  hw. 

In  our  examination  of  events  it  would  seem  advisaUe  to 
segregate  them  tor  consideration  into  classes  in  each  of  m*bich 
the  occurrences  bear  a  certain  generic  resemblaiKe  to  one  an- 
other; that  is  to  say,  we  shall  consider: 

1.  Hie  general  question  raised  by  Russia's  objection  to 

Japan's  initiation  of  hostilities  without  a  formal 
declaration  of  war. 

2.  Problems  of  land  warfare  as  affecting  (A)  the  bd- 

ligerents,  and  (B)  the  belligerents  and  neutrals. 

3.  Problems  of  maritime  warfare  as  affecting  (A)  the 

belligerents,  and  (B)  the  belligerents  and  neu- 
trals. 
With  regard  to  the  question  raised  by  the  commencement 
of  hostilities  the  facts  seem  to  be  as  follows:  In  December,  1903, 
the  protracted  negotiations  bet\\*een  St.  Petersbitrg  and  Tokio 
were  ob\  iou^Iy  approaching  a  crisis.  On  December  25th  Japan 
reiterated  her  demand  that  Russia  recognize  the  territorial  integ^ 
rity  and  independence  of  China  and  Korea.  This  demand  was 
answered  in  a  qualified  and  negative  manner  on  January  6,  1904. 
Japan  made  a  last  appeal  on  January  13th,  and  no  answer  having 
been  made  thereto  prior  to  Febniary  5th,  she  on  that  date  de- 
manded the  passports  of  her  Minister  to  Russia.  On  the  same 
date  Russia  recalled  Baron  Rosen  from  Tokio.  This  was  the 
exact  state  of  affairs  on  February  8th.  when,  to  quote  from  *The 
Annual  Register.'*  "the  Russian  fleet  lying  outside  the  harbor 
(of  Port  Arthur)  was  attacked  by  Japanese  torpedo  boats*  when 
the  battleships  Retvizan  and  Tsarevitch  and  cruiser  Pallada  were 
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<«vcn:Iy  tbtuai,i*d.  The  attack  was  repeated  in  tlie  night,  and  in 
tiie  inornini:  the  Japanese  fleet  engagetl  the  Russian  sqiudron  and 
the  ftirts  near  the  entrance  to  tlie  harbor.  Tlie  battleship  Pol- 
tava and  the  cruisers  Diana.  Askold.  and  Novik  sufTenrd  con- 
siderably, and  the  Ja|)atiesc  flvet  withdrew,  having  in  twenty-four 
hours  so  weakened  tlie  Russian  stjiiadron  tliat  the  landing  of 
Japanese  forces  in  Korea  could  be  prooreded  with  without  fear 
of  interruptiofi.** " 

The  result  of  this  engagenient  was  that  Russia  denounced 
Japan  as  a  treacherous  foe  *^  for  lieginning  the  war  without  any 
warning  either  in  the  form  of  declaration  or  manifesta  Rtuisi's*'* 
denunciation  was  conveyed  to  the  world  through  the  C^^or*!  ad- 
dress to  tlie  udicers  of  his  navy  on  February  loth  and  the  ofRcial 
circtilar  of  the  Foreign  Ofltce  issued  on  Februar}*  22if. 

The  legal  point  involve^f  i«  therefore  clearly  defined;  was 
Japan  guilty  of  a  uieach  of  international  bw  because  of  the  ivay 
in  which  she  began  the  war? 

To  answer  this  question  we  must  consider  it  historically. 
A  foniial  declaration  of  war  held  an  important  place  in  the  code 
of  chivalry.  It  was  the  custom  of  a  monarch  wlio  intended  to 
enter  into  a  conflict  with  another  state  to  send  a  herald  resplendent 
in  all  the  varicolored  panoply  pertaining  to  his  station  to  pro- 
claim to  the  sovereign  thereof  his  nuister*s  will.  Even  as  late  as 
1635  France  declared  war  against  Spain  at  Brussels  according 
to  all  the  lieraldic  forms  of  the  Kliddle  Ages. 

Since  the  beginning  of  the  eighteenth  century,  however*  the 
rule  requiring  a  formal  declaration  of  war  before  the  commence- 
ment of  hostilities  lias  been  more  honored  in  tlie  breach  than  in 
the  obsenancc.  A  few  modem  instances,  arranged  in  tabular 
form,  will  illustrate  this  assertion. 


** "  Thr  Anntttl  Rceistcr**  for  1904,  page  37$. 

*  The  Japanese  contend  that  the  first  shot  of  the  war  was  fired  at  Admiral 
Togo's  fleet  as  it  lasscd  Chemulpo,  Korea,  on  February  8lh  by  the  Russiaa 
gunboat  Koricts. 
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WAS.  M0W  COM  Ml 

(1854)    CrmeaiL  By  tMaraiiflik* 


<  1^771    Rit»s«»-Turkish. 


I  i(l7i»l     Franco-PrvttiM.        France  cWcSarrd  war  J«(y  ilL  li^*: 

mrfM  at  Saarbnidt  Aogwi  m,  li^' 
Bx  mvaftiiia  of  Torlinr  bf  Rfiiio 

timr  brlijrc  Roffia  dcdarcd  war.* 
( iMsl    Franco-Giiiinc.  Bjr  miliurv  «iprratiiiM  vidioi 

of  w.*' 
( 1894)    Chifirir^Japanefc.       V»y  finkmg  uf  Chtmrsr  trouMb^  Igr 

before  war  was  dcdarai?" 
<  i8ia)    Craco-Torkisb.  Uy  engacenimt  oo  April  IL  iBgp, 

cbirc4  April  171k* 
I  iM)    Sfttntsb-Amcrkaa.     By  drdaraita." 
t  iw)    Briiiib*Bocr.  By  oltimsitiMi  on  the  part  of  t 

10  a  drdaraiaoo.* 

This  table  shcms  that  the  wars  begun  without  fonnaBtjr  kavc 
gaierally  been  those  in  which  one  of  the  beRigerents  was  a  1 
civilized  nation,  and  it  is  interesting  to  note  that  in  such 
the  civilized  state  las  generally  been  the  aggrcsaor. 

Writers  of  authority  are  a  good  deal  at  %-ariancie  00 
subject,*'  but  tliere  seems  to  be  a  consensus  of  opinion  that  iriule 
precalcnt  to  a  certain  extait  excuses  the  connnencement  of 
hostilities  without  a  fcimial  dechration  of  war  or  the  mbic 
esoteric  nietliod  of  publisliing  a  nianifestO|»  still,  fair  pby  and  the 
business  interests  of  neutral  nations  danand  that  a  definite  time 
sliall  be  fixed  by  the  belligerents  themselves  as  the  starting-point 
of  their  ccmtroversy,  and  the  only  accurate  and  satisfactory  wqr 
of  fixing  such  time  is  by  some  kind  of  a  dechration  of  war  made 
prior  to  any  military  or  naval  <>perations  whatsoever.^ 

"*  Wlieaton'i  "InteriuilioiMl  Lam*,**  fourtfi  Eogliib  c^itioo,  paft  ^ifi 

~\Vbeaton*i  **  Iniematioiial  Uw,**  foortb  Ei«litb  cation,  pi«t.4l9;  HaTi 
**  IntematHmal  Law,**  pafc  J||. 

"*  Pbaiimure'i  -*lfiicniatkMiai  Law,**  voL  18,  |«|.    . 

****Tbc  AiMiaalRcftitcr^for  all^ 

""History  uf  ibc  War  Between  Cbina  aad  JapaOt** Igr  J.  I.  Oirfa, cbi«lm 
laaiJL 

»*-Tbe  AoBoal  Rcgiitcr*  fer  ilgp. 

**A  History  of  the  American  P^opte.**  bgr  Woodiow  Wlsoi^  wdkmm  V. 
P«ttl74- 

***  Towards  iVdoria."  by  Julian  Ralph.  Ptet  II,  pi  js. 

"  Hairs  "*  International  Lav."  pape  j^i  /f  arf. 

*The  rraik4M  whicb  rtti«k-r  a  ilrcbratkNi  of  mar  knpcnilitt  ai 
historical.— llir  OKiiaitry  uf  tU*  nH*ili;e«-al  herald  is  still  with  ui>    bt  i 
thereto  there  is  tlie  ri|sht  which  neutrals  have  to  know  from  csacl|y 
they  may  deal  in  **  contraband  **  at  their  peri. 
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It  is  idle  to  argue  tiiat  war  had  been  practically  declared 
thrmtgh  the  breaking  off  nf  diplomatic  relations.  It  is  quite 
conci'ivalJc  in  principle  that  severed  diplomatic  rebtions  may  be 
rcjiunKil.  ami  hence  this  argument,  which  seeks  to  employ  the 
rvajiiining  nf  the  well-known  geometrical  axiom,  that  **things 
ii|tial  to  the  same  thing  are  equal  to  each  other,**  fails  utterly. 

Ku>>ia*s  possible  random  sliot  (Korietz)  does  not  challenge 

serious  cunsitlcration.  tlie  real  question  is  as  to  the  legality  of 

TogoV  brilliant  naval  raid,  and  of  that  we  can  only  say  that 

while  it  is  certainly  excused  by  precedent  it  is  just  as  certainly 

condemned  by  principle. 

Tufcifirf  S^^li  ^  problem  which  has  arisen  se\'eral  times 

b»«w«if«ft  during  the  war  is  that  of  alleged  mutilation  of  the 

B«mgtrtsii    dead.    Mach  side  has  acctised  the  other  of  this  pecu- 

**^        liarly  revoking  and  atrocious  action.    It  is  hard  to 

believe  newspaper  reports  upon  stich  a  subject,  and  did  they  stand 

alone  we  miglit  dismiss  them  from  consideration,  but  such  a 

well-known  war  correspondent  and  author  as  Frederick  Palmer 

has  sptiken  of  such  mutilation  as  an  assured  fact.^    It  seems^ 

therefore.  ju>tifiable  to  accept  the  resulting  question  provisionally 

and  to  assume  its  truth  merely  for  tlie  purpose  of  considering  the 

legal  point  which  it  involves^ 

It  is  imix>ssible  to  deal  with  this  matter  except  in  a  negi* 
tive  way,  for  respect  to  the  dead  is  one  of  the  foundation-stones 
of  tlie  edifice  of  human  civilization.  .X  modem  general  would 
as  soon  adopt  the  torture  slake  as  show  disrespect  to  the  inant*  • 
mate  remains  of  a  gallant  foe.  In  all  tlie  long  catalogue  of  crud 
and  unjustifiable  actions  which  mark  the  reign  of  Oiarles  II 
none  is  so  generally  reprobated  as  the  disinterment  of  Cromwell 
and  his  associates  and  the  exposure  of  their  bodies  in  chains,  fol* 
lowed  by  decapitation  and  burial  at  Tyburn. 

The  Hague  Convention  prohibits  the  employment  of  treach* 
er>-  or  poison  to  kill  the  enemy  and  forbids  the  refusal  of  quarter. 
It  also  throws  over  the  sick  and  wounded,  like  a  sheltering  man- 


*  **  With  Kuroki  in  Manchuria.**  by  FrcOerick  Palmer,  pages  17J  and  174* 
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tie,  the  merciful  prrjvisions  of  the  Geneva  Convention*^*  hs  very 
silence  upon  the  point  under  examination,  when  considered  in  re- 
lation to  tlie  declarations  just  uicntitmecK  makes  it  dear  that  the 
frauH-rs  failed  to  contemiJate  an  act  of  stich  gross  harbarity  as 
an  incident  of  modem  warfare.  In  concluding  this  most  m* 
pleasant  topic  we  m;iy  lie  certain  that  if  any  stKh  acts  are  ever 
priivaUe  they  will  remain  fur  centuries  an  ineffaceable  blot  tipos 
the  escutcheon  vi  the  guilty  nation,  and,  furthermore,  tliey  wil 
constitute  a  fair  ground  for  subsequent  claims,  through  dipk>- 
mntic  clunnels,  on  behalf  tif  the  outraged  families  of  the  victims. 
On  I-^bruary  lo.  1904.  the  day  Japan  formally  declared 
war,  the  United  States  of  America,  through  her  Secretary  of- 

Prtbicasii    S*^^*-'-  J'*"  ^^'*^y*  »^^^  <he  following  "Xole/'  which 

lma  watfai*  ^vas  scut  to  our  repa*sentatives  accredited  to  the  bd- 

iHiiiccttats    ligercnt  nations  and  copies  of  it  *^o  all  the  powers 


signatory  of  tlie  Protocol  of  Pelcin  requesting 
of  tlK'm  to  make  similar  representations  to  Russia  and  Japan: 

**You  will  express  to  the  Minister  of  Fordgn  Affairs  the 
earnest  desire  of  the  Government  of  the  United  States  that  m 
the  course  of  the  military  operations  which  liave  begun  between 
Russia  and  Japan,  the  neutrality  of  Giina  and  in  all  practicable 
ways  her  administrative  entity,  shall  be  respected  by  both  parties, 
and  that  tlie  area  of  hostilities  shall  be  localized  and  limited  at 
much  as  possible,  so  that  undue  excitement  and  disturbance  of 
the  Chinese  people  may  be  prevented  and  the  least  possible  loss 
to  the  commerce  and  peaceful  intercourse  of  the  world  may  be 
occasioned.**  ** 

Japan*s  reply  was  received  on  the  13th,  and  Rtissia's  00  the 
19th  of  February.  Ivach  nation  promised  to  respect  "the  neutral* 
ity  and  administrative  entity  of  Qiina**  if  its  opponent  faithftiUy 
obser\'ed  the  same.** 

On  Januar}'  13.  1905.  Count  Cassini,  the  Russian  Amfaas- 


"""Tlic  I^ws  and  Castoms  of  War  on  Land."  Iiy  T.  E.  HoOandl  K.C* 

lMgCI& 

"Cnrrc^poniJcncc  in  re  Russo-Japanese  War  published  by  the  Department  of 
State. 

""See  note  as- 
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sador  at  Washington,  addressed  a  letter  to  Secretary  Hay  in 
which  he  accused  China  of  frequent  breaches  of  neutrality  and 
Japan  of  disregarding  the  al)ove*nientioned  agreement ** 

A  long  correspondence  ensued  to  which  Secretary  Hay, 
Count  Cassini.  and  the  Japanese  and  Oiinesc  foreign  oflkes  were 
parties.  All  of  Ru:;<ia*s  statements  were  denied  and  counter 
charges  made.  Both  of  the  belligerents  tlireatened  to  disregard 
their  original  agreement,  but — and  this  is  the  important  fact — 
except  in  isohtcd  and  comparatively  insignificant  instances  neither 
did  so.  No  army  of  either  side  marched  through  Chinese  terri- 
tory, none  of  that  territory-  was  pre-empted  for  puq>oses  of  war 
or  aggrandizement.  The  statu  quo  of  *'Tlie  Middle  Kingdom** 
was  maintained  in  this  time  of  unusual  stress  as  a  result  of  the 
definite,  straightforward,  and  forcible  policy  of  the  Atnerican 
GovcrnmcnL 

But  the  facts  just  stated,  while  they  show  how  China  has 
been  protected  by  the  United  States  in  this  war,  do  not  explain 
the  necessity  for  such  protection,  nor  do  they  make  it  dear  why 
this  country  should  enter  the  lists  as  China*8  champion.  To 
comprehend  the  reason  therefor  it  is  necessary  to  review  briefly 
the  hi.storical  relations  of  Qiina  with  the  Western  Powers.  It 
may  seem  that  such  a  re\-iew  is  not  germane  to  this  article,  but 
one  needs  only  to  rememlxrr  that  the  policy  of  the  United  States 
with  regard  to  Qiina  has  been  one  of  the  most  important  e\-cnts 
in  international  relations  which  tlK  war  has  brought  about  in 
order  to  realize  tliat  a  discussion  of  the  historical  development  of 
this  policy  is  not  only  relevant,  but  indeed  necessarily  incident 
to  a  comprehension  of  the  conflict  from  the  viewpoint  of  the 
international  hwytr. 

Tlie  5th  of  July,  1840,  marks  an  epoch  in  the  history  of  the 
Cliinese  Empire.  For  centuries  upon  centuries  the  inhabitants 
of  that  vast  portion  of  Asia  comprised  within  its  boundaries  had 
led  an  esiUeric  existence,  hedged  in  by  a  moral  wall  far  more 
impenetrable  llian  the  wonderful  one  of  stone  which  winds  its 


"*  Sec  Corrc«poiKk'ncr  tKtwitn  the  Russian  .\nibafsador  and  the  5^ccretary 
of  Sute,  publiflKd  by  the  Dv|>artnient  of  Sute. 
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sinuous  way  over  the  hills  and  valleys  of  the  land.  In  the  words 
of  Justin  McCarthy.  **The  one  thing  which  Qiina  asked  of  Euro- 
pean civilization  and  the  thing  called  Modem  Prof^ess  was  to  be 
let  alone.  Giina's  prayer  to  Europe  was  that  of  Diogenes  to 
Alexander — 'Stand  out  of  my  sunsUne.'  *•  ^ 

Giina  had  no  desire  to  acquire  the  civilization  of  the  West 
Indeed,  slie  regarded  it  as  the  perfection  of  barbarism.  Through 
the  hereditary  tendencies  of  her  people  as  expressed  in  the  writ- 
ings of  her  sages  and  philosophers  she  had  produced  a  wonder ftrf 
civilization  of  her  own  and  one  differing  in  abnost  every  par* 
ticubr  from  that  of  Giristendom.  It  was  objective  in  its  rch- 
tion  to  existence,  it  inculcated  many  excellent  principles,  bat  it 
recommended  a  life  of  negation  de\'oted  mainly  to  the  acqtiisitiM 
of  learning,  philosophical  contemplation,  and  ancestral  worship. 

Such  a  people  could  not  but  look  with  aversion  upon  the 
nervous  energy  and  utilitarianism  of  Europe  and  America.  For 
many  >-ears  every  effort  on  the  part  of  the  Christian  states  to 
establish  commercial  relations  with  China  was  defeated  by  the 
Chines.  Then  came  the  Opium  War,  which  began  on  the  date 
before  alluded  to  ^  and  ended  on  Atigust  29.  1842.  when  a  treaty 
of  pi*ace  was  signed  by  the  belligerents. 

The  inniiediate  casus  belli  was  discreditable  to  England, 
for  the  war  resulted  from  her  refusal  to  prohibit  the  East  India 
Company  from  trading  in  opium  with  the  Giinese  despite  the  fact 
that  the  drug  was  admittedly  poisonous  and  of  nxiral  destnicthr- 
ity,  and,  furthermore,  had  been  excluded  from  China  by  the  law 
of  tlie  land.** 

The  indirect  cause,  however,  was  China's  policy  of  cxch- 
.<ion.  which  England  saw  could  be  overcome  only  by  forte  of 
arms,  and  the  result  was  the  dislodgment  of  the  first  stones  in 
what  Mr.  Foster  aptly  calls  "Giina's  crumbling  wall**  *' 

By  the  terms  of  the  treaty  the  ports  of  Canton.  Amoy, 


***  A  History  «•(  Our  Chun  TimeC  by  Jtt5tm  XfcCartliy,  volume  Lfnt*  IJS 

■Jttly  5.  iM. 

•-  Aim*rican  ntpliifnac>'  in  the  Orient,"  l>\-  J«»hn  Ft>sler,  page  65. 

"  Foster,  chaptrr  vii,  page  jois. 
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Foo-Chow,  Xingpo,  and  Shanghai  were  opened  to  British  trade 
and  residence,  a  large  indemnity  was  paid  by  China,  Hong*Kong 
w*a5  ceded  to  England,  and  a  tariff  was  agreed  upon.*'  At  this 
early  date  the  United  States  initiated  the  policy  it  has  since  pur- 
sued, of  reaping  advantages  froin*  the  military  operations  of 
sister  states,  while  itself  maintaining  friendly  rebtions  with  the 
Oiincse  Government.  Commodore  Kearny  secured  for  the  citi- 
zens of  America  an  equal  participation  with  those  of  England 
in  the  tariff  concessions  guaranteed  by  the  treaty. 

From  this  time  on  history  records  constant  efforts  on  the 
part,  chiefly,  of  England,  France,  Russia,  and  America  to  extend 
and  amplify  their  commercial  privileges  in  ^The  Flowery  King- 


The. United  States  negotiated  the  treaties  of  1844*  i85>b 
1868,  1880,  1888  (unratified),  1894,  and  was  a  party  to  Chim*s 
treaty  with  the  powers  in  1901.  The  treaty  of  1844  secured  to 
us  in  an  odkial  form  tvtn  more  liberal  concessions  than  the 
British  had  obtained  two  years  earlier.^ 

The  next  fourteen  years  witnessed  a  series  of  desperate  at- 
tempts by  China  to  e%-ade  her  treaty  oUigationa.  Every  trick 
and  subterfuge  known  to  the  Oriental  mind  was  employed,  and 
fraud  and  pre\'aricati<in  were  freely  used  to  prevent  the  ohicr%'- 
ance  of  these  sworn  agreementib 

This  course  of  actitm  led  to  the  second  Anglo*Chinese  War 
in  1858,  at  the  end  of  which  the  United  Sutcs  shared  in  the 
frttit»  of  victor)-,  as  she  had  done  before.  Then  for  the  first 
time  were  the  foreign  diplomatic  representatives  promised  that 
they  should  be  allowed  to  come  into  personal  toqch  with  the 
Chinese  Emperor.  As  was  to  be  expected,  the  terms  of  aO  the 
treaties  negotbted  by  the  powers  in  1858  were  far  more  liberal 
than  those  of  former  conventionsi** 


**  History  of  Oar  Om-n  Timrs.**  McCarthy,  page  tJ9^ 

*Fnstrr.  |Mi|rc4r- 

••  Mr.  FiiiHir  mv*  at  fiacc  24J  of  Sit  budlc :  -  The  four  trratic*.  neiemiatfd 
fr|Kir«iti*ly.  haw  a  i!viH*ral  5:milaritr  m  thrir  >tiimlatMin».  and  as  rach  contains 
thr  'fw>ft  favcifrH  nation '  claUM-,  tlic  special  Mipulations  «if  any  hrounc  effect i%'e 
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Ten  3Yars  later  Anson  Burlingame,  the  retiring  Minister  of 
the  United  States  to  Giina«  was  commissioned  by  the  Emperor 
as  Special  Ambassador  to  the  Foreign  Pdwers,  and  commenced 
one  of  the  nvist  picturcsqtie  and  spectacubr  missions  recorded  in 
the  annals  of  diplonacy.    Attcinled  by  a  semi-lnrtxinnis  retinae 
re^plciMlent  in  the  varicotored  trappings  of  the  Orient,  he  jour- 
neyed to  Washington.  Ijondon,  Berlin,  and  St.  Petersburg,  where 
death  brought  his  progress  to  a  close.    Rurlingamc  was  a  mail 
|Missesstng  great  personal  magnetism  and  considerable  abiKty. 
In  Eastern  affairs  lie  was  ah  optimist,  and  believed  that  with 
e(|tial  treattnent  and  opportunity  Qiina  would  soon  take  her  place 
in  the  famdy  «>f  civiliietl  nations.    His  purpose  was  to  secure  a 
general  revision  of  the  trratics  of  1858  in  ways  favorabk  to 


The  liest  rrsuh  of  his  hborsn-as  the  treaty  uf  1868,  which 
he  negotiated  lietween  Clitna  and  the  United  Statet.*. 

The  sulisc<|uent  treaties  of  1880  and  1894  have  dealt  with  the 
prolilem  uf  excluding  coolie  lalxir  from  this  country.  They  form 
the  only  serious  impediment  in  a  hmg  series  of  friendly  rebtiont. 


fc»r  an  iIm-  ptrncrn.    The  impiirtani  ffratarrs  uf  the  Trratits  «»f  Tmlski  tti  i^l 
tn-rr  tlmst*  «»f  iR|<i  and  iR|4  ^rrr  thi*  €*mcrs»mmt^  6rsl.  as  to  dipbmatk  frm> 
lOMit,  stTond.  as  to  mbri^vd  iraflr  anal  tni%xl.  and.  rtiird.aft  lo  rdigtiiifs  Inlrffalioa. 
Direct  mcitm  off  acvcsii  tii  thr  lemvmmnil  %rrre  proridrd.  and  Ihr  rifeltt  of  vinl 
and  rvfidi.'ncr  of  <liplumaiic  rrprrscnUtUTS  at  IVkn«  m*at  wconrd.    Thr  styrfa- 
tium  as  to  trade.  tra%vl,  rr»idrnct-.  twnmhip  of  praptrty.  dntir*.  rlc^  m-hidi  had 
proved  u»  ck-fcctiw  or  imficitntly  ciiltirerd  nndrr  thr  carlirr  tmlM  «cfv 
mbrsrd  and  madr  munr  tprrilic  in  thrir  Irmu^**    It  wnj  he  of  inlrffrst  to  Mir 
hrrr  that  perhaps  thr  f!rratrM  stwnhlimr-blick  to  diplomatic  inlrrenurfr  mkk 
Chiia  was  hrr  di-mand  that  forriftn  dipk«nals  shonM  prwtratr  fbmsclvnk  or  al 
WaM  hov  thr  knrr,  to  thr  Empmir.    As  btr  as  ilJTj  thr  ^pvstimi  camr  np^  wmi 
'm  his  imlractions  to  oyr  rointstrr.  thr  Sccrrtarjr  of  Stair  then  said  ""that  «Mk 
«|uestiuiH  of  Cfrtnnwi   wvrr  ni4  nnmny  srrjnoslsr  considrrrd  in  thr  Ui 
Sutoi.  in  thr  case  of  China  it  imidtred  ihr  oftcial  npnli^  off  nations  and  t 
a  gnr!ttii«i.  nut  off  fomi  merrlT.  but  of  snli^tanrr.  wquirim  irra%T  i 
This  «-as  said  bmvr  had  onr  miniMrr  knrrlrd  thr  Chinrw  nrwyld  hnvr  < 
rrrd  and  ailcinptrd  to  In-at  thr  I'nitrd  Sttirs  as  a  tribntary  tatimi.    As  a  1 
off  fart  the  Emprmr  dsil  not  rrcrirr  tkr  diphmols  in  ladJinw  nntl  l%3^  mtai 
they  wtrr  pre^cnh^  in  an  unsatisffacf«iry  way.    A  Mvnewhal  mnrr  dipniSfd 
amiienrr  was  accurdrd  thi*ni  in  1^91.    Rvl  oidy  sinrr  thr  pnnitiiv  riqirdilina  nff 
luiai  have  thry  been  Irratrd  with  thr  conrtrqr  which  is  Ihrtr  dtor. 
"^Foslrr,  I 
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To  sum  up  thf  facts  of  history:  The  United  Slates  has  never 
declared  war  against  China;  instead,  she  has  allowixl  other  na- 
tions, notably  Enj*1and  and  France,  to  do  the  fi;;htinK  while  she 
held  alouf  and  s^harcd  with  thein  the  fruits  of  victory  so  far  as 
tra«Ie  privileges  were  concerned.  TIk:  United  States  never  tried 
to  force  the  opium  traflfic  u|)on  Giina.  but.  ins^tcad,  helped  her  to 
suppress  it,  and  finally,  in  i88c\  proliihited  its  imporiation  by 
citizens  of  the  United  States.** 

The  United  States  possessed  in  Anson  Burlingame  a  Minis- 
ter who  wielded  an  enormous  influence  over  the  OtiiKse  and 
inspired  in  them  an  aliiding  feeling  of  amity  towards  us  which 
he  cemented  li>'  negotiating  on  thvir  belialf  the  liberal  treaty  of 
1868.    Finally,  of  bte  years  this  country  alone  has  showed  a 
disinterested  desire  to  treat  Qiina  fairly.    We  repre^^ented  her 
in  Japan  in  1894,  and  it  is  a  recent  memory  tliat  after  the  Boxer 
outbreak  in  1900  we  asked  merely  reasonable  nuiney  compensa- 
tion, and  not  only  refused  to  join  the  other  powers  in  their  land 
grabbing  and  treasury  looting  performances,  hut  used  our  best 
efforts  to  modify  their  demands  and  control  their  raiiaci«ius  greed. 
For  all  these  things  Qiina  is  not  tmgrateful.  she  looks  to  us 
as  her  iKst  friend,  and  we  on  our  part  in  inten-ening  in  her  behalf 
merely  carried  a  settled  diplomatic  policy  to  its  logical  conclu- 
sioii. 

Otir  motives,  it  is  true,  w*ere  not  entirely  ahniistic,  tliough 
none  can  deny  that  we  stand  for  fair  play  and  common  honesty 
among  the  nations,  but,  l)esides  the  question  of  fairness,  the 
Unitt'tl  States  in  issuing  the  circular  of  February  la  1904,  had 
dearly  in  mind  the  necessity  for  maintaining  the  integrity  of  tlie 
diincse  Kmpire  in  order  to  secure  freedom  of  trade  to  all  natioiis» 
commonly  known  as  '*the  open  door/*  This  couiitr}*  could  not 
hut  view  with  alarm  the  gradual  territorial  encroachments  of  tlie 
Furopean  powers  in  recent  years.  With  the  French  in  Cochin 
China,  the  Fnglish  at  Wei-Hai-Wci,  and  the  Gennans  at  Kiau 
Cliau,  not  to  mention  numerous  c»ther  settlements,  it  was  felt 


*  Foster,  pagf  J9S- 
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that  the  Russo-Japanese  War  would  afford  an  opportunity  not 
only  to  the  iKlligerents  but  to  neutral  states  for  territorial  aggres- 
sion, and  perhaps  even  for  denationaliaation  of  the  great,  totter- 
ing Empire  of  the  East. 

America,  therefore,  5poke  in  clarion  tones,  and  td  her  ever- 
lasting  credit  preserved  in%iolate  and  unharmed,  throaghout  a 
world  crisis,  nn  ancient  nation  which  for  many  years  has  figured 
amon;;  the  powers  of  the  earth  as  a  lamb  among  wolves. 

Hie  next  question  for  consideration  is  that  involved  in  the 
landing  of  troops  by  Japan  at  Won-San  and  Chennilpo^  Korea, 
on  Kebruar)'  16,  1904.  Of  the  illegality  of  this  proceeding  tbeit 
is  no  doubt.  Wlieaton  says:  "The  rights  of  war  can  be  cxerdscd 
only  H-ithin  the  territory  of  the  belligerent  powers^  tipOQ  the  bigli 
seas,  or  in  a  territory  belonging  to  no  one.  Hence  it  follows  that 
hostilities  cannot  lawfully  be  exercised  within  the  territorial 
jurisdiction  of  the  neutral  state,  which  is  the  common  friend  of 
both  parties.  This  exemption  extends  to  the  passage  of  an  arnqr 
or  fleet  through  the  limits  of  the  territorial  jurisdictioo,  which 
can  hardly  be  considered  an  innocent  passage,  stich  as  one  nation 
has  a  right  to  demand  from  another.**  *^ 

It  is  earnestly  contended  by  Japanese  apologists  that  it  is 
farcical  to  regard  Ivorea  as  an  independent  state;  that  she  was 
in  fact,  the  gage  of  battle,  and  that  it  was  a  necessary  military 
measure  to  occupy  her  territor}-  and  oust  the  Rtissians  from  it 
ljecau«e  Korea's  national  identity  depends  entirely  on  the -state 
who.  by  force  of  arms,  is  able  to  preponderate  in  her  affairs^  and 
hence  she  may  be  Russian  to-day.  Japanese  to-morrow,  but  Korean 
never. 

.^s  a  statement  of  facts  the  above  argument  is  pretty  neariy 
correct,  hut  are  these  facts  such  as  the  international  lawyer  can 
regard?  Obviously  they  are  not.  The  Kingdom  of  Korea  is, 
and  always  has  been,  a  theoretically  independent  state,  so  far  as 
its  foreign  relations  are  concerned.'*    That  it  is  really  stibject 


'  Ko»t«*r.  chapirr  ix. 
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to  domination  by  other  Mates  ts  purely  adventitious,  and  there- 
fore we  niuht  regard  the  use  which  Japan  has  niatle  of  it  to  facfli* 
tatc  the  (Iclxirkation  and  ixissage  of  her  troops  to  the  scene  of  war 
as  a  technical  violation  of  a  well-established  principle,  which, 
however,  niay  have  been  morally  justified  by  rea5on  of  Korea's 
weakness,  lack  of  national  identity,  and  her  character  as  bone  of 
conti*nti(»n  between  the  belligereiitiL 

Tlierc  is  probably  no  class  of  persons  cimnected  with  war* 
fare  which  causes  so  much  anxiety  and  annoyance  to  the  belliger- 
ents, and  yet  is  of  stKh  international  importance,  as  the  repre- 
sentatives of  the  press. 

In  the  da>-s  of  Archibald  Forbes  and  his  confreres  the 
correspondent  had  a  comparatively  free  foot.  There  was 
attempt  at  censorship,  but.  on  the  whole,  he  might  go  where  he 
liked,  see  what  he  {leased,  and  report  w*hat  he  couM.  Even  as 
recently  as  the  nritish-Docr' War  we  find  a  large  nuniber  of 
efficient  writers  in  the  fieM,  to  whom  both  sides  gave  ample  op- 
portunity to  purstie  their  work.  But  things  have  been  very 
difTcrcnt  during  the  Russo-Japanese  War. 

The  MiKike  of  Togo*s  guns  had  liardly  n»Ikd  from  Poet 
Arthur  on  the  evening  of  his  fateful  raid  when  the  cables — the 
ner\-cs  of  llie  world — were  bearing  many  curt  messages  to  far-off 
lands.  Hack  they  came,  the  correspondents,  from  India,  China* 
ami  tlie  Pliilippines;  others  roused  themselves  from  the  comforts 
of  life  in  Ixmdon.  Paris,  and  New*  Yoric,  and  in  an  incredibly 
short  space  of  time  a  large  detachment  was  speeding  tow*ards 
Tokio.  while  another  section  hastened  towards  the  Russian  head- 
cjuarters  in  Manchuria. 

Tntuhle  began  immediately;  the  stiave  Japanese  did  every- 
thing for  the  correspondents  exxept  let  them  see  the  war.  There 
was  a  long  succession  of  heart-breaking  debys  before  they  were 
allowed  to  start  at  all.  When  they  did  arrive  in  Manchuria  they 
were  carefully  guarc!e<l  at  all  limes  and  permitted  to  move  only 
in  a  certain  restricted  area.  They  were  allowed  to  see  small  and 
nnimivirtant  parts  of  battles  from  distant  hilltops,  and  it  was  not 
unusual  for  a  JaiKUie>e  officer  to  rail  them  together  and  with  the 
.lid  of  a  hbcklw.anl  and  interpreter  to  explain  a  glorious  victory 
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which  had  occurred  some  time  before,  and  which,  except  in  this 
ingeniously  vicarious  way,  they  had  no  opportunity  to  see.^ 

So  far  as  the  correspondents  accompanying  their  armies  were 
concerned  the  Russians  showed  no  disposition  to  reduce  their 
privileges  beyond  the  usual  limit,  but  the  Japanese  policy  just 
referred  to  has  raised  a  very  important  international  question, 
namely,  to  what  extent  may  a  nation  control  war  correspondents 
accompan)ing  its  armies? 

There  is  no  question  that  a  state  may  control  its  own  cor- 
respondents pretty  completely,  but  the  control  of  the  correspond- 
ents of  neutral  nations  presents  a  different  proposition. 

Of  course,  in  the  present  instance  Japan  justified  tvtryihmg 
she  did  on  the  ground  of  military  necessity,  but  there  is  little 
reason  to  doubt  that  she  exaggerated  such  necessity,  and  imposed 
so  many  restrictions  upon  the  correspondents  that  in  many  in- 
stances they  were  unable  to  report  an\ihing  except  at  second  hand. 
It  would  seem,  however,  that  as  international  law  stands 
to-day  Japan  acted  quite  within  her  rights.     A  correspondent 
belonging  to  a  neutral  nation  who  obtains  permission  to  accom- 
pany the  army  of  a  belligerent  to  the  seat  of  war  becomes  himself 
a  unit  of  the  force,  and  must  obey  without  question  the  orders 
of  tlie  commanding  general.    So  completely  is  lie  recognized  as 
an  integral  part  of  the  anny  to  which  he  is  attached  tliat  Article 
13  of  Tlie  Hague  Convention  regarding  "The  Laws  and  Customs 
c»f  War*'  reads  as  follows:    '^Individuals  who  follow  an  army 
witlnmt  directly  belonging  to  it — such  as  newspaper  correspond- 
ents and  reporters,  sutlers  and  contractors — who  fall  into  the 
cnemyV  hands,  and  whom  the  latter  see  fit  to  detain,  have  a 
right  to  be  treated  as  prisoners  of  war,  provided  they  can  produce 
a  certificate  from  the  militar)*  authorities  of  the  army  which  they 
were  accompanying.**  ^ 


*  SiT  **  Foltowini:  tin*  Sun  Flas  "  by  John  Fox.  and  **  With  Knrolci  m  Man- 
churb."  by  l-nnWrkk  Palmer. 

** "  The  Peace  OmfiTciKc  at  The  Hague.**  HciHs.  page  148. 
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And  Mr.  Atlay  in  his  note  to  HalKs  International  Law  *' 
says:  "Mr.  Bliintschli,  the  American  instructions,  and  tlie  Project 
of  Declaration  (of  Brussels)  include  correspondents  of  news* 
pa|xrrs  among  persons  liable  to  he  made  prisoners  of  war.  Prob- 
ably it  is  only  meant  that  tliey  may  be  detained  if  their  detention 
is  reconmicndcd  for  special  reasons.  All  persons,  however,  can 
be  made  prisoners  for  special  reasims;  newspaper  correspondents 
in  general  seem  hardly  to  render  suflkiently  direct  ser\*ice  to  jus- 
tify  their  detention  as  a  matter  of  course,  and  the}*  are  quite  as 
ciften  embarrassing  to  the  army  which  they  acccmipany  as  to  its 
enemy.  Perliaps  it  is  unfortunate  that  they  are  enumerated  as 
subjects  of  belligerent  right  together  with  persons  who  are  always 
detained.  The  'Manud  of  the  Institut  de  Droit  IntemationaT 
(Art.  22)  directs  that  new.^paper  corresjiondents  shall  be  detained 
for  so  long  only  as  militar}*  necessity  may  dictate** . 

Mr.  Atlay  unquestionably  has  the  right  idea  with  regard  to 
the  status  of  correspondents,  and  the  terms  of  The  Hague  Con- 
vention should  be  interpreted  in  accordance  with  his  view. 

That  is  to  say,  the  phrase  which  gives  correspondents  the 
'*right**  to  be  treated  as  prisoners  of  war  was  e\'idently  framed 
for  their  protection,  probably  to  avoid  their  classification  as  spies 
under  certain  circumstances,  but  was  not  intended  to  make  them 
an  integral  part  of  the  belligerent  army  which  they  happen  to 
accompany. 

Notwithstanding,  however,  the  probable  intention  of  the 
framcrs  of  the  convention,  its  effect,  coupled  with  usage,  has 
been  to  subject  correspondents  to  discipline  almost  as  severe  as 
that  governing  the  troops  they  follow,  and  to  identify  them  with 
the  force  to  which  they  are  attached*  for  in  order  to  enjoy  the 
privileges  of  prisoners  of  war  which  the  convention  guarantees 
10  them,  they  are  rendered  liable  to  the  same  hardships  of  cap* 
ture  and  imprisonment  which  are  the  natural  lot  of  the  belliger- 
ents, and  of  the  belligerents  alone. 

The  correspondent  to-da^-  is  laboring  under  two  diflficnlties, 


*"  Halt's  International  Law,  page  407- 
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namely*  the  absolute  control  of  the  general  he  acconipantes.  and 
a  sutus.  in.  case  of  capture,  identical  with  that  of  a  bellicereiiL 

It  is  clear  that  the  ftr^i  difficulty  ouglit  never  to  be  renuncd, 
but  there  is  much  to  be  said  in  favor  of  its  modification.  W^le 
the  true  military  necessity  of  a  belligerent  state  often  calb  for 
the  suppression  of  information  regarding  its  land  and  naval 
forces,  stillt  it  is  not  conceivable  that  such  necessity  should  decree 
a  system  of  press  garroting  and  unbroken  secrecy.  It  is  not  for 
the  sake  of  idle  ctuiosity  that  such  mm  as  the  late  Julian  Ralph 
and  G.  W.  Stevens  give  their  lives,  but  from  a  far  n6b1er  motive. 
The  world  has  a  right  to  know  the  principal  events  of  a  great 
war  just  as  they  take  place.  Were  this  not  the  case  a  powerful 
state  might  overwhelm  a  weak  neighbor  and  the  rest  of  the  earth 
be  none  the  wiser.  A  war  waged  in  silence  is  a  harmfult  a  danger- 
ous, war.  It  will  be  an  important  question  for  the  next  Hague 
Conference  to  decide  whether  warfare  shall  not  be  surrounded 
by  the  ulmost  publicity  compatible  with  the  military  exigencies 
•  of  the  belligerents,  and  by  wliat  rules  and  regulations  stidi  a 
result  can  be  secuned. 

The  second  difficulty  can  be  removed  with  little  trotiUe  by 
simply  following  out  Mr.  Atlay's  thought  and  safeguarding  cor- 
respondents not  by  putting  them  on  the  same  footing  as  the  bel- 
ligerents, but  by  partly  or  wholly  neutraliiing  them,  just  as  sur- 
geons and  chaplains  were  neutralized  by  the  Geneva  Convention. 
It  is  not  a  far  cry  from  war  correspondents  to  the  instru- 
ments of  their  craft,  and  the  questions  connected  with  ocean 
cables  and  wireless  telegraphy  are  especially  interesting  because 
of  recent  origia 

The  Paris  Convention  of  March  14.  1884,  protects  sub- 
nuirine  cables  outside  of  territorial  waters  during  times  of  peacCt 
Init  there  is  not  as  yet  an  international  agreement  safeguarding 
them  in  time  of  w*ar. 

There  was  little  or  no  interference  with  cables  during  the 
war,  but  that  this  was  so  was  merely  adventitious  and  it  wouU 
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fcctn  wise  ta  restrict  the  power  of  belligerents  so  that  except  in 
cases  of  the  most  urgent  militarv  necessity  neutral  cables  at  least 
shall  be  inviolable** 

Wireless  telegraphy,  the  infant  of  the  world  of  science,  gave 
rise  to  two  noteworthy  discussions.  When  Nogi  was  drawing 
his  net  of  flame  closely  about  stricken  Port  Arthur  messages  of 
vital  importance  to  the  garrison  were  flitting  daily  throi^  the 
seemingly  impenetrable  cordon  of  the  besieging  army.  A  woid 
from  Major  Seaman,  an  American  surgeon  who  was  in  the 
Chinese  port  of  Giefoo  at  the  time,  goes  far  towards  explaining 
the  mystery:  ''Almost  within  sight  of  Consular  Hill  stood  a 
building.  ...  It  was  the  headquarters  of  the  wireless  tde* 
graph  station  established  and  used  by  Russia.  I  have  heard  the 
pulsations  of  the  d)'namoi  whereby  electrical  conmnmicatioii  was 
maintained  between  Port  Arthur  and  the  Russian  Consubte  in 
Giefoo.  That  building  was  less  than  ten  miles  from  Chefoo» 
much  less,  and  a  report  of  its  establishment  and  working  may  be 
found  on  file  in  certain  government  archives.**  ^ 

How  do  such  actions  on  the  part  of  China  square  with  her 
alleged  position  as  a  neutral  power?  The  answer  seems  very  sim- 
ple. Professor  Holland  says:  **\  state  is  neutral  which  chooses 
to  take  no  part  in  a  war,  and  persons  and  property  are  called 
neutral  which  belong  to  a  state  occupying  this  position.**  *^  Surdj 
the  maintenance  of  such  a  station  was  a  gross  breach  of  neutrality 
on  China's  part.  She  couM  hardly  be  said  to  be  taking  no  part 
in  the  war  when  a  spot  in  her  territory  formed  a  necessary  link 
in  that  strange,  invisible  chain  over  which  the  beleaguered  garri« 
son  flashed  news  of  their  condition  and  prayers  for  aid.  In  fttture  ' 
wars  it  would  seem  that  '"wireless**  stations  should  be  as  care* 
fully  watched  and  treated  in  the  same  manner  as  the  ordinary 
telegraph  and  cable  lines  of  the  belligerents. 

But  the  most  surprising  development  in  connection  with 
wireless  telegraphy  arose  during  April,    1904,  when  Admiral 

•WTicalon  (fourth  EnRlish  Eitition).  page  7aa 

*'**Fr<mi  Tokio  tlmiufsh  Manchuria  with  the  JafMHiese,**  Seaman,  page  177* 

****  Studies  in  International  L^w.**  Holland,  page  ^t. 
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AltrxiclT,  the  Czar's  Vicemy  in  Manchuria,  induced  Ms  Govcnh 
mcnt  to  issue  a  circular  to  the  powers  which  read  as  follows: 
'i  am  tnr^tnictcd  by  my  Government,  in  order  that  there  may  be 
no  misunderstanding,  to  inform  your  Excellency  that  the  Lieu- 
tenant of  his  ImiXTial  Majesty  in  the  Far  East  has  just  made 
the  folkiwing  declaration:  in  case  neutral  vessels,  ha\-inf  on 
Ixiard  corrc>pondcnts  who  may  communicate  news  to  the.cncnqr 
by  means  of  iniprox  cd  apparatus  not  yet  provided  for  by  existing 
conventions  should  l)e  arrested  off  Kwang-tung  or  within  the  zone 
of  operations  of  the  Russian  fleet,  such  correspondents  shall  be 
regarded  as  spies  and  the  vessels  provided  with  such  apparatus 
sliall  be  seized  as  lawf id  priziet.'  ** 

It  is  trtie  tliat  it  has  been  asserted  that  the  word  ''are'*  was 
used  in  the  alwve  circular  instead  of  ''may**  before  "commimicat* 
ing,**  and  if  such  was  the  case  Russia  would  liave  been  jtistified 
in  making  offending  correspondents  prisoners  of  war,  but  under 
no  circiunstances  would  she  Iiave  had  any  justification  or  aothor- 
ity  for  treating  them  as  spies. 

Article  29  of  The  Hague  Convention  on  The  Laws  and  Cus- 
toms of  War  declares  tliat:  **An  indivklual  can  only  be  con* 
stdcrcd  a  spy  if,  acting  clandestinely,  or  imder  false  pretences,  he 
obtains,  or  seeks  to  obtain,  infonnation  in  the  zone  of  operations 
rif  a  belligerent,  with  the  intention  of  communicating  it  to  tiie 
hostile  party."  •* 

Now  Russia  was  signatory  to  the  above  article,  and  how 
she  can  reconcile  her  circular  with  the  definition  of  a  spy  therein 
contained  passes  human  understanding.  Correspondents,  tspt^ 
cially  those  on  press-boats,  act  openly  and  without  any  deceit  in 
gathering  news,  and  their  despatches  are  con\-e}-ed  to  the  outside 
world  over  neutral  cables.  There  is  no  case  on  record  of  a 
reputable  correspondent  taking  advantage  of  his  position  in  rela- 
tion to  one  belligerent  to  assist  another.  The  fact  that  "wireless** 
is  used  by  a  correspondent  is  apparently  sufficient  to  make  him 
a  spy.  so  we  nuist  attribute  all  the  necessary  facts  of  the  definition 
to  the  silent  child  of  De  Forrest  and  Marconi.    This  is,  of  course. 

^'W'hcaton  (fourth  English  Edition),  |Hifc  5591 
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ridiculous  and  it  puts  tlic  circular  in  its  true  light  The  truth 
is  that  Russia  in  this  remarkable  document  was  merely  givinf 
vent  to  her  spleen  against  Engbnd  by  threatening,  under  the 
flimsiest  of  pretexts,  to  hang  the  correspomlcnt  of  the  London 
Times,  who  was  then  cruising  near  the  seat  of  war  on  a  boat 
equijjped  with  a  "'wireless**  outfit 

devious  though  its  purpose  was,  the  circular  should  not  be 
allowed  to  pass  without  strong  rebuke,  for  it  sought,  in  terms  at 
least,  to  legalize  a  gross  infraction  of  international  law. 

In  a  subsequent  article  we  shall  consider  problems  connected 
with  the  maritime  warfare  of  Russia  and  Japan. 

Theodpre  J.  Craysom. 
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As  Marked  by  Decisions  Selected  from  the  Advancb 

Rbtorts. 

ADMIRALTY  JURISDICTION. 

The  United  States  District  Court.  W.  D.  Washington,  N.  D^ 

decides  in  The  Xeck,  138  Fed.  144,  that  a  citizen  of  the  Untied 
sfftctiC  States  cannot  be  deprived  by  treaty  of  his  constitn* 
^^**^      tional  right  to  invoke  the  jurisdiction  of  the  national 

courts  of  admiralty  to  determine  a  cause  within  the  admiralty 

and  maritime  jurisdiction  to  which  he  is  a  party,  and  which  b 

cognizable  within  the  United  States. 

ASSAULT. 

The  Supreme  Court  of  Minnesota  decides  in  Mchr  v.  IVi* 
liattts,  104  N.  W.  12,  that  a  surgical  operation  by  a  physidaa 
optratiM%r  upon  the  body  of  his  patient  is  wrongfid  and  nfdaw- 
pfcjtkitt  f^ji  ^vherc  performed  witliout  the  express  or  implied 
consent  of  the  patient.  In  the  absence  of  such  consent  the  physi* 
cian  has  no  authority,  implied  or  otherwise,  to  perform  the  same. 
Consent  may  Ik*  implied  from  circumstances.  This  rule  is  apfdied 
to  a  case  where,  after  a  patient  was  placed  under  the  influence 
of  an«TSthetics,  the  physician,  intending  to  operate  on  her  right 
car,  discovered  that  the  left  ear  was  in  more  serious  condition 
than  the  riglit,  it  being  left  to  the  jury  to  say  whether  consent 
had  been  shown.  Compare  Prait  v.  Davis,  Chicago  Leg.  KewK 
213. 

ASSIGNMENT. 

Tlie  Supreme  Court  of  Minnesota  holds  in  Lcitch  v.  Norths 

crn  Pac.  i?y.  Co.,  103  N.  W.  704,  that  an  assignment  of  wages 

r«tw«WActt:  to  be  earned  in  the  futdre  under  an  existing  contract 

Baakrayicf    ^^j  employment  to  secure  a  present  debt  or  future 

advances  is  valid  as  an  agreement,  and  takes  effect  as  an  assign- 

mcnt  as  the  wages  are  earned,  but  an  assignmem  of  wages  to 

698' 
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ASSIGNMENT  (0»i«M4). 

be  carm*<l  without  limit  as  to  amount  or  time,  is  void.  And  sudi 
an  assignment,  it  is  said,  cannot  be  enforced  against  a  debtor* 
after  his  discharge  in  bankruptcy,  as  to  wages  thereafter  earned 
by  him.    Compare  Minnesota  Linseed  Co.  v.  Maginis,  3a  Minn. ' 

J93-  

ATTACHMENT. 

The  Supreme  Cotut  of  North  Dakota  decides  in  Jmm 
Brothers  v.  Huffman.  103  N.  W.  408.  that  the  lien  of  an  attach* 
DiiMtottoaic  ment  is  not  dissoK-cd  by  the  bankntptcy  of  the  at* 
^^  tachment  debtor  where  the  property  attadied  it 
exem|it  as  against  the  trustee  in  banknqitcy.  but  is  not  exempt 
from  seizure  for  the  debt  upon  which  the  attachment  is  based. 
Compare  Dry  Goods  Co.  v.  Nelson.  10  N.  D.  580^  58  L  R.  A. 

Tlie  Supreme  Court  of  Nebraska  hoMs  in  Burleigh  ¥.  Pal^ 
mcr,  103  N.  W.  1068,  that  an  attome}'  has  a  lien  for  his  compen- 
Lttaf«  sat  ion  for  professional  services  and  for  his  disburse* 
**'^**"  ments  upon  moneys  received  by  him  on  his  client's 
behalf  in  the  course  of  his  employment,  and  this  right  of  lien  is 
ncit  atlectcd  by  tlie  fact  that  the  client  is  an  executor  or  trustee 
and  the  services  were  rendered  and  money  received  on  behalf  of 
the  estate.    Compare  Harrison  v.  Perea,  168  U.  S.  311. 

Tlie  Court  of  Civil  Appeals  of  Texas  decides  in  Hortsman  v. 

Little,  88  S.  W.  286,  that  a  surety  is  a  creditor,  within  the  mean- 

pttfcremtiAi   ^^S  ^'  ^^^  provision  of  a  Bankrupt  Act  condemning 

Tnaiicn:    preferential  transfers  to  creditors.     See  Swaris  v. 

•"*••     Siegel.  117  Fed.  13. 

The  Supreme  Court  of  Minnesota  decides  in  Stager  v. 

Lamm.  104  N.  \V.  1,  that  whether  a  given  transaction  in  the 

PTefcreacct:   ioT^  of  a  rcccirdablc  instrument  constitutes  a  prefer- 

AvoiAaact    ^^^^  within  the  meaning  of  the  Federal  Bankruptcy 

Act  must  be  determined  by  the  facts  existing  at  its  inception, 

imd  nut  at  tlie  time  of  its  recorJ  and  if  in  fact  it  was  a  preference 
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ATTACHMENT  (CbnlMc4). 

when  tt  was  executed,  it  may  be  avoided  by  filing  a  petitioa  in 
bankruptcy  by  or  against  the  maker  thereof  within  four  months 
after  its  record,  but  if  it  was  not  originaHy  a  preference  a  faihire 
to  record  it  until  the  maker  became  insolvent  does  not  make  il 
one.  See  also  Brddley  Clark  &  Co.  v.  Benson,  too  X.  W.  67a 
\\*ith  the  above  case,  howe\-er,  shoidd  be  compared  the  recent 
dccis^ion  of  tlie  United  States  District  Gnirt,  E.  D.  Pennsylvania. 
In  re  Lakens,  138  Fed.  188,  where  it  is  hehl  that  under  the 
Pennsyhania  bw  declaring  tliat  a  mortgage  on  real  estate  creates 
a  mere  lien  to  secure  tlie  debt,  and  does  not  convey  an  estate  in 
the  bnd  remaining  in  the  mortgagor,  wliere  the  mortgagee  failed 
to  record  his  mortgage,  given  for  the  purchase  price  of  real  estate* 
utitil  after  the  mortgagor  became  bankrupt,  he  was  not  entitled  to 
paynK-nt  in  full  from  the  proceeds  of  the  mortgaged  property  as 
against  general  creditom 

The  United  Sutes  District  Court,  N.  D.  New  York,  deckles 

In  re  McKenna,  137  Fed.  611,  that  where  a  bankrupt  became 

Trtttm:     ^^  owner  of  a  legac}'  by  the  death  of  his  testator 

Lcsactat     pp 2q|.  i^  ii,^  f||;„g  Qf  }|J3  petition  and  adjudication, 

but  on  the  same  day,  such  legacy  vested  in  the  bankrupt's  trustee 
for  administration  in  bankruptcy. 

Tlie  United  States  Circuit  Court  of  Appeals,  Second  Circuit, 
decides  In  re  htgalls  Bros.,  137  Fed.  517,  that  under  the  Baipk- 
TiMi«  niptc}'  Act  of  1898,  which  provides  that  claims  sbaB 
miBtctaiM  „Q|  ly^  proved  against  the  bankrupt  estate  subsequent 
to  one  year  after  the  adjudication,  a  claim  is  not  proi-ed  tmtil  it 
lias  been  filed,  and  neither  the  court  nor  a  referee  has  any  dis- 
cretionary power  to  permit  the  filing  of  proofs  of  daim  after 
the  expiration  of  such  year  either  nunc  pro  tufic  or  otherwise, 
nor  is  their  power  in  that  respect  enlarged  by  the  fact  that  the 
proofs  were  delivered  to  the  trustee  within  said  year.  Compare 
IVait  V.  Van  sullen,  22  N.  Y.  319. 
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BANKS 

The  Supreme  Judicial  Court  of  Massachusetts  decides  in 
Symonds  v.  Riley,  74  N.  E.  925,  that  where  cheques,  post  datcd« 
DtekMortet  were  deposited  in  a  bank,  which  took  them  in  cood 
^^•'■^  faith,  paying  full  value,  with  no  notice  of  any  equi- 
ties between  the  drawer  and  the  one  to  whose  credit  they  were 
deposited,  such  equities  were  no  defense  in  an  action  by  the  bank 
against  the  drawer.  Compare  Wiley  v.  Bunker  Hilt  Xaticmat 
Bank,  183  Mass.  495. 


BILLS  AND  NOTES. 

The  Supreme  Court  of  Colorado  decides  in  IViitmam  v. 

Picketu,  81  Pac.  299.  that  the  fact  that  a  payee  of  a  note  writes 
on  the  face  thereof  the  word  "'I^id**  does  not,  with* 
out  deliver^'  to  the  maker,  discharge  the  note  and 

release  the  maker  from  liability  thereon. 

Against  the  dissent  of  one  judge,  the  New  York  Supreme 
Court.  Appellate  Term,  decides  in  irarshatvsky  v.  Grand  TJkM- 
ter  Co..  94  X.  Y.  Supp.  522,  that  an  agreement  be» 
tween  a  corporation  and  a  retiring  stockholder  com- 
promising the  stockholder's  demand  for  special  services  rendered 
as  an  officer  of  the  corporation  is  a  good  consideration  for  a  note 
given  b}'  the  corporation  to  the  stockholder  ^or  the  amount  of  the 
demand  as  compromised.  Compare  Wilson  v.  Meirofolitan  EIn* 
trie  RaikiHxy  Co.,  120  N.  Y.  125. 


CARRIERS. 

In  Pecos  River  R.  Co.  v.  Latham,  88  S.  W.  392,  the  Court 
of  Civil  Appeals  of  Texas  decides  that  where  a  carrier  failed  to 
^  perform  a  contract  to  furnish  cars  to  transport  cer- 

tnin  cattle  as  agreed,  the  shipper  was  not  bound  to 
arrange  with  another  railroad  company  to  transport  the  cattle 
over  defendant's  route  for  a  part  of  ihe  distance  in  order  to  re- 
duce the  shipper's  damages.    Compare  Sun  Manufacturing  Co.  v 
Egbert  &  Guthrie,  84  S.  W.  667. 
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In  Chicago  /?.  /.  and  P.  Ry.  Co.  v.  Ilamkr.  74  X.  E.  705. 
the  Supreme  Court  of  Illinois  decides  that  a  railroad  company 
is  not  a  common  carrier  of  sleeping-cars  belonging  to 
another,  and  is  therefore  entitled  to  impose  such 
tenns  as  a  condition  to  their  opcrati<jn  as  it  may  elect.  It  is  ac- 
corch'ngly  held  that  where  a  sleeping-car  porter  was  injured  fagr 
the  blowing  up  of  the  locomotive  of  a  train  to  which  his  car  was 
attached,  his  contract  with  the  !»leeping-car  company,  by  which  he 
released  the  railroad  company  from  liability  for  injuries,  was  a 
complete  defence,  without  regard  to  whether  the  lattcr*s  negli- 
gence was  gross  or  slight  One  judge  disientiL 


COXSTITUTIONAL  LAW. 

A  statute  of  Arkansas  provided  that  any  person,  either  as 
owner,  manufacturer,  or  agent,  who,  without  a  license,  should 
s«Mi  FrtiM-  travel  in  any  coimty  and  peddle  certain  specified  ar* 
mmtttMw  ijcles  should  be  deemed  guilty  of  a  misdemeanor,  but 
that  the  section  sliould  not  apply  to  any  resident  merchant  in  such 
county.  In  Ex  parte  Deeds.  87  S.  W.  1030,  the  Supreme  Court 
of  Arkansas  decides  that  the  act  was  in  violation  of  the  I*our- 
teenth  Amendment  to  the  Federal  Constitution  proliibiting  a  state 
from  denying  to  any  person  within  its  jurisdiction  the  equal  pro> 
tection  of  the  laws.    Compare  Sayle  Borough  v.  Phillips.  14X  Pa. 

482. 

In  State  ex  rel  Consolidated  Stone  Co.  et  at.  v.  Honser,  104 
X.  W.  77,  the  Supreme  Court  of  Wisconsin  decides  that  a  hw  ap- 
Apff^frtititM  pi^opriating  money  for  persons  who  furnished  mate- 
Prtvatt:     rials  for  a  contractor  for  a  public  building,  who  was 
paid  by  the  state,  but  became  banknipt  without  pay- 
ing them,  is  not  within  the  power  of  the  Legislature,  the  appnipri- 
ation  lieing  for  a  private  purix>se.  See.  however,  the  decision  of 
the  Supreme  Court  of  the  United  States  }\\ion  an  analogous  ques- 
tion in  Viutcd  States  v.  Realty  Co..  163  U.  S.  427. 
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CONTEMPTS. 

In  Globe  Xni'spafffr  Co.  %*.  CommonuM-altk.  74  N.  E.  681, 
the  Supreme  Judicial  Onirt  of  Massachusetts  decides  that  a  fnib- 
RcvsHHT  lication  of  newspaper  articles  relating  to  a  murder 
FsMittctoB  ^^^^  setting  forth  facsimiles  of  a  specimen  of  the 
handwriting  of  the  person  indicted  for  the  ci  ime  and  of  a  paper 
found  by  the  side  of  the  body  of  the  person  murdered,  followed 
by  an  analysis  of  the  likeness  and  unlikeness  in  the  handwriting; 
including  inter\'iews  whh  experts  employed  by  the  Common* 
wealth,  stating  the  methods  of  the  prosecuting  officer  in  conncc* 
tion  therewith,  and  discussing  the  interests  of  the  reading  puUie 
in  the  specimens  of  the  handwriting,  constittttes  contempt  off 
court,  because  interfering  with  the  administration  of  justice.  It 
is  further  held  that  a  puUisher  of  a  newspaper  charged  with  coo* 
tempt  of  court  in  publishing  an  article  rehting  to  a  cause  pemfing 
in  court  cannot  justify  by  showing  that  the  article  was  true  and 
that  it  la-as  puUidicd  without  an  express  intent  to  injure  the  pur* 
ties  or  to  interfere  with  the  administration  of  justice,  though  the 
same  may  be  material  in  considering  the  putiishment  Thb  im- 
portant decision  may  well  be  accepted  with  favor.  Compare 
Hunt  V.  Clarke,  58  L.  J.  Q.  B.  49a 

CORPORATIONS 

In  IVhaley  v.  Banker^  Union  of  ike  World,  88  S.  W.  2^9. 
the  Court  of  Cvil  Appeals  of  Texas  holds  that  where  two  cor* 
!>•  facto:  porations  organized  under  the  laws  of  different 
CMftittfttta  jijii^.5  attempted  to  consolidate  without  any  statute 
authorizing  such  consolidation,  the  attempt  was  a  ntitlity,  and 
did  not  create  a  de  facto  corporation  by  user.  Compare  Amcri* 
can  Loan,  etc.,  Co.  v.  Minn,,  etc.,  Ry,  Co.,  157  III  641. 

DECEIT. 

In  Kiinbcr  v.  Young,  137  Fed.  744,  the  United  States  Cir- 
cuit Court  of  Appeals,  Eighth  Circuit,  decides  that  in  an  action 
raiM        ^»r  deceit  in  the  sale  of  corporate  bonds,  allegations 
stittacatf    ^i^^j  defendant  knew  the  bonds  to  he  goo*!  and  that 
they  would  Ijc  paid,  principal  and  interest,  at  maturity,  though 
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DECEIT  (CbntiMc^). 

Stated  positively  as  a  fact,  were  mere  matters  of  opinion,  the 

falsity  of  which  was  insufficient  to  create  a  liability. 


EVIDENCE. 

The  Supreme  Court  of  Virginia  decides  in  Chesapeake  < 
O.  Ry.  Co.  V.  F.  U\  Stock  &  Sons,  51  S.  E.  161,  that  a  carbon 
untni  copy,  made  at  the  same  time  and  by  the  same  im- 
c«w«c«fiit  pr^jsion  ^f  |yp^  ^^  ^  Utttr.  may  be  regarded  as  a 
duplicate  original  of  the  letter  itself  and  admitted  in  evidence 
without  notice  to  produce  the  letter  itself.  Compare  Hukbard  v. 
Russel,  24  Barbi  104. 

The  extent  to  which  the  states  have  adopted  statutes  pro- 
tecting confidential  communications  to  physicians  makes  of  gen- 
c«Mwaia-   ^'^'  interest  the  decision  of  the  Supreme  Court  of 
^***uiM     Nebraska  in  IVestern  Trazrlcrs*  Accident  Assn.  v. 
Munsotu  103  N.  W.  688,  where  it  is  held  that  a  stipu- 
lation in  a  contract  of  life  insurance  to  the  effect  that  the  proofs 
of  death  shall  consist  in  part  of  the  affidavit  of  the  attending 
physician,  which  shall  state  the  caufe  of  death  and  such  other 
information  as  may  be  required  by  the  insurer,  constitutes  a 
waiver  within  the  meaning  of  said  sections,  and  renders  the  at- 
tending physician  a  competent   witness  as  to  the  confidential 
exposures  made  to  him  by  the  assured  concerning  his  last  sickness. 


EXPRESS  COMPANIES. 

The  United  States  Circuit  Court,  E.  D.  Pennsylvania,  de- 
cides in  Macfarlanr  v.  Adams  Express- Co.,  137  Fed.  982,  that 
Liaiuttoa  if  an  cxprcss  company  can,  by  condition  clearly  appear- 
LiafeOity  j^^^  jj^  jjj.  receipt  for  a  pnckage*  limit  its  liability  for 
loss  of  the  package  by  its  negligence  to  fifty  dollars*  no  valuation 
thcrc«>f  Ixring  given  by  the  shipper,  and  the  express  charge  being 
based  on  the  value  not  exceeding  that  amount.  This  decision  is 
Iiascd  u|Kin  the  rule  of  Swift  v.  Tyson.  Compare  Hart  v.  Penna. 
/?./?.  Co.,  112  U.  S.  331. 
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FEDERAL  COURTS. 

Tlic  United  States  Circuit  Court  of  Appeal^  Eighth  Qr- 
cuit,  decides  in  Franklin  v.  Coiirad-S tan  ford  Co.,  137  Fed.  737. 
iBfMictiM:  tliat  a  note  made  payable  to  the  cashier  of  a  bank  as 
Acti«M««to  tru5|^^  ih^  consideration  for  which  was  furnished 
by  the  bank,  which  was  the  real  owner,  may  be  sued  on  by  the 
bank  in  its  own  name  or  by  its  receiver,  without  indorsement  or 
assignment,  under  the  sutute  of  Utah,  and  the  citizenship  of  the 
cashier  is  immaterial  to  affect  the  jurisdiction  of  a  Federal  court 
in  that  state  of  an  action  thereon.  See  notes  to  Shipp  v.  WUtioms^ 
10  C  C  A.  249,  and  Mason  v.  Dtdlagham,  27  C  C  A«  2981 

The  United  States  Gmiit  Court  of  Appeal^  Eighth  Circuit, 
decides  in  Diamond  Coal  and  Coke  Co.  v.  Aden,  137  Fed  70$, 
aaicsiC  that  the  act  of  Congress  prescribing  the  modes  of 
■visiBw  taking  proof  in  actions  at  law  in  the  courts  of  the 
United  States  provides  a  form  of  procedure  to  the  exdusKMi  of 
all  others,  and  under  such  provisions  the  testimony  of  a  witness 
given  on  a  former  trial  of  the  same  case  cannot  be  read  ia  evi- 
dence.   Compare  Union  Pacific  Co.  v.  Boisford,  141  U.  S.  2Sa 


FRAUD. 

In  Mills  V.  Brill,  94  N.  Y.  Supp.  163.  the  New  York  Su- 
preme Court  (Appellate  Division,  First  Department)  decides 
BcfrtMBiautM  tliat  a  tradesman  who  knowingly  makes  false  state* 
Mtocrt«it  „|^n|5  iQ  3  commercial  agency  to  procure  credit  is 
liable  to  an  action  for  rescission  and  for  damages  to  one  who 
extends  credit  on  the  faith  of  the  statement  given  out  by  the 
cuinmercial  agency  and  who  suffers  injur>'  thereby,  although  the 
representations  were  not  made  to  him  personally,  and  although 
there  was  no  specific  intent  on  the  tradesman's  part  to  defraud 
his  creditors  by  the  statements  made  by  him.  With  this  decison 
compare  Anonytnous.  67  N.  Y.  598. 

It  is  said  "in  such  a  case  he  does  an  act  the  necessar)-  result 
of  which  will  be  to  cheat  and  defraud  another  and  the  intention 
to  cheat  will  be  inferred.*' 
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IKSURANXE 

In  Mutual  Rrscnr  Life  Ins.,  Co.  of  Ntvp  York  x.  DMn, 

137  Fed.  550,  it  apiicarecl  that  an  application  for  life  insurance 

A»9iiaii«:   rccjucstcil  inMired  to  answer  whether  he  then  had  any 

otk«'       insttirance  on  his  life,  which  he  answered,  eivins  the 

name  and  amount  of  a  life  insurance  policy  and  the 

tunic  of  the  company  writing  the  same,  and  contained  a  fufther 

quest  ion,  **Havc  you  any  other  insurance?**  which  he  answeml. 

"None/*    Under  tliese  facts  the  United  States  Circuit  Court  of 

Appeals,  Xinth  Circuit,  decides  tliat  sudi  questions  did  not  all 

for  an  answer  as  to  other  than  life  insurance,  so- that  insorcd*$ 

failure  to  disclose  that  he  then  had  ccrcain  policies  of  aocidenc 

insurance  did  not  constitute  a  breach  of  warranty.     Compare 

FuMily  an  J  Casualiy  Co.  v.  DorongK  107  Fed.  389^ 


L.\KDIX>RD  AND  TENANT. 

In  Wcbcr  \\  Uehcnmtn,  94  X.  Y.  Supp.  460,  tlie  New  York 

Supreme  Court,  Afipellate  Term,  decides  that  in  tlie  absence  of 

otttcttft     ^  covenant  in  the  lease  binding  the  landlord  to  make 

Ft  tHUMS  ^ 

lukuity  repairs  the  obligaticm  to  repair  is  on  the  tenant,  and 
the  tenant  is  lialilc  for  the  injuries  to  a  third  person  caused  by 
faihirc  to  repair,  notwithstanding  the  landlord  liad  l>een  in  the 
habit  of  uKiking  all  repairs.    See  OcA7/  v.  Sulliivu.  99  X.  Y.  635. 


LEASES. 

The  Court  of  Civil  Appeals  of  Texas  holds  in  Satt  Antonio 
Drminy  Assn.  v.  Brents,  88  S.  W.  368,  that  where  a  lease  pro- 
Uitii  vidcd  that  it  was  understood  that  the  building  was 
''•••'^  leased  to  the  lessee  for  the  purpose  of  condtKting  a 
first-class  saloon,  etc..  such  provision  did  not  prevent  the  lessee 
from  conducting  any  legitimate  business  therein,  and  hence  the 
fact  that,  hy  the  suh<ci|uent  passage  of  a  local  option  law  during 
the  term,  it  Ixxame  unlawful  to  longer  maintain  tlie  saloon  did 
not  authurize  the  lessee  to  alxmdon  the  lease.  Compare  Honston 
Ice  ami  lirt^king  Co.  v.  Kccnon,  88  S.  \V.  197. 
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MASTER  AND  SERVANT. 

In  n  cnrefully  ct>nsi(lcrf(l  case  ihc  Snprcnie  Judicial  Coart  of 
Mas^ichusctts  deals  with  tlic  inipi>rtant  c|iie!^tion  of  the  right  of 
nttri  f %tfg:  '*^'^'^  uni<*n$  to  interfere  with  respect  to  the  emplojr- 
««^Uaiw    ||||;nt  of  non-nnion  incn,  and  holds  that  a  representa- 
tive of  a  labor  union  cannot  lawfully  procure  the 
discliarge  from  emploj-nient  of  a  non-union  employee  on  the  sole 
i;rf>unti  that  he  is  not  a  member  of  the  union :  Berry  \\  Donovan^ 
74  N.  K.  603.    It  is  further  held  that  the  fact  that  an  emplo)*ce*t 
contract  was  tenniaible  at  will,  instead  of  at  a  stated  time,  does 
not  affect  his  right  to  reco\-er  datnages  of  one  who  wrongfoljr 
prcKured  his  discharge  from  emplo}inent,  hot  onljr  affects  the 
amount  of  damages  to  which  he  is  entitled.    Compare  Cibkn  x. 
National  Aniatgamated  Uuion  (1903),  2  K.  B.  600. 


NATIONAL  BANKS. 

In  llutilt  V.  Ohio  Valley  Xat.  Bank,  137  Fed,  461,  it  ap* 
pearcti  that  defendant  bank  held  stock  of  a  national  bank  as  ool* 
Amtsatat  Literal  security  for  a  note  at  the  time  the  maker  ot 
sk^SHni  ^^^  ^^^  d^^  leaving  it  unpaid.  Subsequently  de* 
picjfcs  fcndant  caused  the  stock,  which  was  indorsed  in  Uank 
by  the  pledgor,  to  be  transferred  on  the  t)ooks  of  the  bank  to 
one  of  its  employees  who  was  irresponsible,  and  who  paid  no  con* 
sideration  for  the  transfer,  but,  in  fact,  held  the  stock  for  defend- 
ant. Defendant  then  made  an  indorsement  on  the  note  of  a  sum 
as  proceeds  of  a  sale  of  the  stock  made  on  the  day  of  the  transfer 
and  provetl  the  balance  due  on  the  note  against  the  estate  of  the 
pledgor,  and  was  paid  dividends  thereon.  Under  these  facts  the 
United  States  Circuit  Court  of  Appeals,  Si.xth  Circuit,  holds  that 
such  transaction  oi)crated  to  transfer  the  ownership  of  the  stock 
from  the  pledgor's  estate  to  defendant,  whicli  was  liable  for  an 
3<sc<>nient  thereon  on  the  subsequent  failure  of  the  issuing  bank. 
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PRINCIPAL  AND  AGENT. 

With  one  judge  dissenting  tlie  New  York  Supreme  Court, 
Appellate  Term,  decides  in  Schcnkhcrg  v.  Treadurtt,  94  N.  Y. 
VM^BteitBM  Supp.  418,  that  the  general  rule  that  one  who  pro* 
•f  MaciMi  fijsjies  to  bind  an  alleged  principal  where  there  is  no 
such  principal  makes  himself  tiable  on  the  contract  appHcs  to  a 
case  where  individuals  signed  a  lease  to  a  fictitious  corporation 
as  president  and  vice-president  thereof.  On  such  lease  it  b  held 
they  are  liable  individually,  although  it  is  luider  seaL  Compare 
Hcnricus  v.  Engbert,  137  N.  Y.  488. 


REAL  ESTATE. 

In  Lufkin  ct  al.  v.  Jakcnian,  74  N.  E.  933,  the  Stiprcme 
Court  of  Massachusetts  decides  that  where  a  married  man  pir* 
KMsisiM  chased  real  estate  for  which  he  paid  his  own  fimds^ 
^'*^  but  took  the  title  in  the  name  of  a  woman  to  whom 
he  was  engaged  to  be  married  whene\-er  his  wife  should  obtain 
a  divorce  from  him  and  leave  him  free  to  marry  again,  sodi  coo* 
veyance  did  not  constitute  an  advancement  or  gift,  but  created 
a  resulting  trust  in  favor  of  the  purchaser  in  the  absence  of  evi- 
dence of  a  contrary  intention.  Compare  Cootey  v.  Cooley,  172 
Mass.  476. 


TELEGRAPHS. 

In  Elam  v.  Western  Union  Telegraph  Co.,  88  S.  W.  115, 
the  Kansas  City  Court  of  Appeals  of  Missouri  holds  that  in  an 
^  action  against  the  telegraph  company  for  failure  to 

deliver  a  message  whereby  plaintiff  ordered  potatoes 
from  the  addressee,  it  was  proper  to  permit  him  to  testify  that 
if  he  had  received  the  message  he  would  have  complied  with  the 
order.  Compare  Hauck  Clothing  Co.  v.  Sluxrpe,  83  Mo.  Apfk 
385- 
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TELEGRAPHS  (Continacd). 

The  Supreme  Court  of  Pennsylvania  decider  /n  re  CrosctH^s 

Estate,  60  All.  1081,  that  under  the  Act  of  May  J3,  1887  (P.  L. 

coapctcacy:   'S'*)'  P^>vidinjf  that  no  person  whuse  interest  shall 

Traauctfoai  be  advcrsc  to  the  riijhls  of  a  decedent  ^liall  he  a  com- 

pctcnt  witness  to  any  matter  occurring  liefore  the 

death  of  such  \xkrx\\  where  on  the  death  of  hushand  and  wife  the 

husband's  executors  claimed  on  the  audit  of  the  account  of  the 

wife's  administrator  that  a  deposit  in  the  wife*5  name  in  a  bank 

was  the  property  of  the  husband,  a  daughter  of  IxMh  deceased 

parties  cannot  testify  in  support  of  the  claim  of  the  wife*$  ad- 

ministrator.    See  in  connection  herewith  Keener  \\  Carfmam  1 14 

Pa.  179- 


THE 

American  Law  Register 

Foi-nhcd  1853. 


University*  ok  Penxsylvania 
iikimrt.ment  of  law. 


Kf(AM?I8  H.  8HIBU>%  ISdHor^to^ChtalL 

J.  AI:UI:k:T  ASUKHHOS.  BuMntm  MiiiiBJltr. 

PAXta\  I»EBTE1C  WAUTKR  C.  MONTOOMBIIT. 

ItORRRT  KBY.  OAI«KlKU>  SCOTT. 

ALURIIT  SMITH  KAruMT,  B.  PHIUP  STAllC 

\VM.  IIORACK  HKI'lirilX.  Jr..  FRANK  UOTCR  TOPPSR. 

iOMKPIl  KNOX  h\>tlSASVK  C'llAJlUai  W.  WSB& 

SriisciiiPTiox  rmcT..  $3.00  rr.ii  Axxum,  Sixgle  Copier  35  Cents. 

Killt<*4  by  m<fnl)tm  of  th^  n<Tartin«nt  of  I^w  of  the  Unlvervlly  of  PpomvI* 
vunlA  undor  thv  rigi»TvKlnn  of  th^  PMCulty.  nnd  piiblliilN*d  montbty  for  tho  D0> 
imrtfrmt  by  J.  AriwcT  Asdkhpos,  IliiHlneM  Monityvr.  ot  R  W.  Oor.  Thlitjr-fovftb 
and  rh^^'tntit  Ktrr«*tfi.  I*hlt.idrlphlm  m.  Ad«lmtii  oil  lUrrory  c«w»iiuBlcotlont  lo 
th«  RDiTOM-iN*CNiKr;  oil  biiolntfM  c^mmunlrotlnno  to  the  ItcviarBn  SAavaobl 


Baxks — Liability  of  Si-bagext — Collrctiox — Effect  of 
UxLiMiTFD  IxDOKSEMEXT.~r/>w/iwrwffl/  Naitonat  Bank  t.  Firsi  JV!f- 
/foitci/  Bauk  of  ircsi  Pohit.  36  S.  (Miss.)  189  (1904).— This  cue» 
which  cinhodics  the  latest  expression  of  the  law  on  this  subject, 
makes  no  attempt  to  reconcile  the  **hopeless  conflict**  found  in  the 
decisions  of  courts  of  various  states.  The  first  bank  sought  to 
recover  for  checks  forwarded  under  a  general  indorsement  to  a  sec- 
ond iKink — by  which  the  checks  were  forwarded  under  a  similar 
indorsement  to  the  third  hank,  which  made  the  collection  and  credited 
the  second  Ixntik  therewith  on  the  general  account  before  learning  of 
the  insolvency  of  the  latter — by  suit  against  the  subagent  bank  OQ 
the  ground  that«  as  the  subagent  bank  vtas.  at  the  date  of  the  receipt 
of  the  checks,  utterly  insolvent,  it  therefore  had  no  right  to  receive 
^uch  checks  for  deposit,  and  stich  action  was  fraudulent  and  revoked 
its  nnpl.>ynicnt  hy  the  first  hank.  But  the  court  held  that  as  the 
chcckH  were  recoivctl  tinder  a  general  indorsement,  the  third  hank 
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was  entitled  to  consider  thfm  as  the  property  of  the  second  bank 
and  to  disfMiso  of  the  proceeds  in  accordance  witli  tlie  course  of  busi* 
ness  <lealin^!i  existing;  Ixrtwecn  >aid  brinks,  and  that  this  right  was 
not  aflfected  In*  the  fact  that  the  secomi  liank  had  liccn  for  a  kxif 
period  insolvent,  tlie  collection  ha%ing  lK*en  fully  completed  and  the 
inoney  actually  received  by  tlie  tliini  liank  ami  its  ri};lit  thereby  cslab- 
ItshctI  and  fixed  before  such  insolvetic)*  w:ts  diselosed. 

Sinu'hr  to  the  principal  case  is  American  Exchange  Xationd 
Bank  of  Chicago  v.  ThcHwmlcr.  195  III.  90  (iQOJ),  in  which  the 
court  said  tliat  possession  of  tlie  draft  by  the  agent  bank  itKk>rscd  in 
blank  was  prima  facie  evidence  of  ownership,  and  therefore  its  cor- 
respondent had  the  rii;ht  to  $0  treat  it  and  to  ajiplv  the  proceeds  to 
the  redtKtion  of  an  overdraft  of  said  Ivink.  prn\-Kled  stich  applicatkNi 
is  made  before  notice  of  the  capacity  in  which  the  forwardini^  bank 
held  tlie  draft,  and  the  correspondent  was  under  no  oM^gatioa  to 
inquire  whether  it  was  hekl  as  agent  or  owner.    However,  there  is 
this  difference  to  be  noted  between  the  two  decisions:  in  the  former 
the  court  considered  that  the  controlling  legal  principle  is  not  differ^ 
cut  because  no  ath'aiices  were  made  liy  the  sunagent  on  that  pastic* 
ukir  collection;  but  the  Illinois  court  saki  that  e\'en  if  the  second 
hank  have  no  notice  of  the  title  of  the  real  owner,  it  is  not  entitled 
to  retain  against  the  real  owners  luiless  crrdit  was  given  the  other 
bank,  or  babnces  suffered  to  remain  in  its  liands  to  be  met  bjr  Ae 
negotiable  paper  transmitted,  or  ex|)ected  to  be  transmitted,  in  the 
usual  course  of  the  dealings  lietwceii  the  two  lianks.    See  Bank  of  ike 
Metropolis  v.  -Vm'  England  Bank,  1  How.  234  (1843);  ii^Hiom  & 
Co,  V.  StnitK  3  How.  763  (1854) :  J  Morse,  ilanks  and  Banknte," 
§591-2;  Hackelt  v.  Reynolds,  Lamherton  &  Co.,  11 4  Pa.  3^  (1886). 
It  w*ould  seem,  as  |>iinted  out  in  the  last  case,  that,  not  havim  show* 
that  they  had  incurred  any  liability  or  done  an^-thing  which  made 
their  position  worse  than  it  would  have  lieen  if  tbev  had  not  leceired 
the  note  for  collection  and  credit,  the  subagent  ^nk  woukl  liava 
tio  equity  which  entitles  them  to  witliliold  the  proceeds  from  the 
owners  of  the  note.** 

On  the  other  hand,  where  the  owner  of  a  draft  sent  it  to  a  baidc 
indor^  "for  collection.**  by  which  the  draft  was  sent  to  its  corre- 
spondent to  collect,  it  was  held  that  the  latter  received  the  draft  for 
collection  and  for  no  other  purpose,  and  the  restrictive  character  of 
the  indorsement  informed  the  latter  that  title  remained  in  the  initial 
bank,  and  that  it  would  own  the  proceeds  wlien  collected,  and  that 
the  legal  force  of  such  indorsement  "cannot  he  defeated  by  resort  to 
usage  or  custom,  or  by  any  metho<l  of  bookkeqiing.'*  CommotmxaUk 
National  Bank  of  Chtrimtati  \\  Hamilton  Sational  Bank  of  Fort 
IVayne,  42  Fed.  880  (1890).  See  First  National  Bank  of  Crawm 
Point  v.  first  National  Bank  of  Richmond.  76  Ind.  561  (1881); 
National  Butchers'  and  Droirrs  Bank  v.  Hubhell.  117  N.  Y.  384 
(1889).    In  National  Exchange  Bank  of  Dallas  v.  Beat,  50  Fed.  35$ 
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(1892).  in  cli>ni^<iin{  the  owner*s  right  to  the  proceeds  of  the  colkc^ 
tion,  the  court  sai<l  lie  wa5  affected  only  hy  the  sute  of  arcoimis  be- 
tween him  ami  hi»  immediate  corrci^pondent.  and  his  title  to  the  paper 
or  Its  proceeds  is  nut  prejudiced  hy  the  fact  that  some  other  bonk 
hold^  as  the  ininKdiate  agent  o(  his  ci>rrespoiMlciu  until  the  latter  has 
hy  Miitahle  entries  on  its  Ijiniks  completed  and  recognized  the  rda- 
tiunship  ol  creditor  aixl  <lelitor.  'Hiis  is  a  distiiKt  modificuioii  of 
the  rule  aliove.  'l*herefure  wiiere  a  sulngent  bank  received  several 
items  (or  collection  and  crctlit  under  restrictive  indorsements,  and 

Grt  only  of.tlie  items  had  Ijeen  collected  and  credited  to  the  agent 
nk  when  the  latter  liccame  insolvent,  as  to  such  items  the  refatkm 
of  debtor  and  creditor  had  been  established  between  the  agent  and 
the  subagent  lanks.  but  as  to  the  remaining  items  the  suhs^^  be- 
came the  direct  agent  of  the  principal  for  their  collection,  or  if  they 
l)e  credited  to  the  receiver  for  the  agent  hank,  thev  mtist  be  rtgaided 
as  trtist  funds  in  his  hands.  Commercial  Bank  of  Pa.  v.  Armstrong, 
148  U.  S.  50  (1892)- 

In  the  principal  case  it  is  stated  that  ''where  a  baiik  collects 
checks  rcceivcfl  uiuler  a  general  indorsement,  and  remits  the  proceeds 
to  the  liank  froin  which  the  items  were  received,  it  has  discharged 
its  whole  duty  in  the  premises,  and  the  initial  liank  must  look  to  its 
correspondent  f<ir  |)aymcnt ;  and  when  by  the  o)urse  of  dealing  or 
inider>tanding  the  iKuik  making  the  collection  has  a  right  to  apply 
the  proceeds  cif  such  colliYtion  to  the  credit  of  tlie  liank  from  which 
the  Items  were  received,  and  \i\yon  making  the  collection,  this  is  like- 
wise a  lull  discharge  of  its  duty,  and  the  initi.il  liank  has  no  right  tu 
hold  the  collecting  Uink  for  the  proceeds  of  the  collection.*^  But  if 
the  suliagcnt  receive  notice  of  the  title  of  the  agent  liank.  it  is  thni 
liable  to  the  real  owner  upon  the  insolvenc)'  of  the  agent  bank.  Hat  L- 
of  Chfcayo  v.  ThcHmmkr.  siif*rti:  though  knowledge  of  such  insoK 
ency  1)e  obtained  through  a  ncwsiiaper,  it  is  suflicient  to  charge  him 
with  notice  thereof.  Hank  of  Cro^ai  Point  v.  Bant  of  Richmond, 
snfra. 

Ilie  courts  are  divided  on  the  qtiestion  whetlier  tlie  agent  or  tlie 
suliagent  liank  is  resjionsible  to  the  owner  of  negotiable  paper  for 
negligence  in  its  a)nection.  One  rule  is  that  by  tlie  ''receipt  of  nego- 
tiable |iaper  for  collection  the  liank  or  liankcr  receiving  it  undertakes 
that  the  iu*cessary  means  shall  be  taken  to  diarge  the  drawer,  indorser. 
and  other  parties  \\\»n  default  or  refusal  to  p;iy  or  accept.  Whether 
the  bill  or  note  lie  |)ayable  at  its  counter  or  elsewhere,  the  bank  is 
liable  for  any  neglect  of  duty  occurring  in  its  collection,  by  which 
any  of  the  parties  are  discharged,  whetlier  of  the  officers  and  imme- 
diate servants,  or  other  agents  of  the  bank,  or  its  correspondents,  or 
agents  employed  by  such  correspondents."  Ayranlt  v.  rucifie  Bank, 
47  X.  Y.  ^70  ( 189J) ;  Mackcrsay  v.  Ramsays]  q  Oark  and  Fin.  818 
( 1843) :  fun  irari  v.  irooUy  ci  al..  3  R.  and  C.  439  0^^4)  I  Titms 
&  Scuiidcr  V.  Mechanics'  Xational  Bant,  35  X.  J.  L.  588  (1871); 
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Hoazrr  v.  Wise  ci  a/.,  91  U.  S.  308  (1876) :  Bradstrcct  v.  Evcrson, 
J2  Pa.  124;  Exchange  Xational  Hank  v.  .V.  )'.  Third  Xational  Bank. 
112  U.  S.  j8i  :  Hyde  v.  lirsi  Xational  Bank,  7  Bh%.  156  (l8;6); 
Xuser  \\  I'irst  Xaiional  Bank  of  Xnc  York.  116  X.  Y.  492  (IW9); 
Ik>ncs.  "Hanks  and  Banking/*  47-?*  This  (general  liability  may  be 
varied  l>y  ex]ircss  ccmtract  tn  by  ini|)lication  arisinj^  from  general 
usa|i:r.    AyranU  v.  Pacific  Bank,  smfra, 

Un  the  other  hand,  there  are  those  cases  which  lioM  that  on  the 
insolvency  of  the  agent,  and  before  pa>Tnent  by  the  subagent,  and,  of 
course,  licfore  any  undistingtiishable  commingtinf  of  assets  occitrs* 
the  principal  may,  by  notice,  make  the  subagent  his  own;  and  thtts. 
except  as  to  the  right  of  the  suKigcnt  to  retain  for  a  general  balanee 
in  his  favor  against  the  agent,  to  render  the  receipt  of  the  proceeds 
of  the  bills  or  notes  by  the  subagent.  in  any  other  capacity  tnan  that 
of  immediate  agent  for  the  principal,  wrongful  as  against  the  prin- 
cipal, and  so  entitle  htm  to  recover.  Where\*er,  by  express  agree* 
ment  lietwcen  the  parties,  a  subagent  is  to  be  employed  by  the  agciH 
to  receive  money  for  the  principal,  or  m'here  an  authority  to  do  so 
may  fairly  Ixr  implied  from  the  tisuat  anirse  of  trade  or 'the  nature 
of  the  transaction,  the  principal  may  treat  the  subagent  as  his  ageiit« 
and  wIk^i  he  has  rccci^-ed  the  money,  may  recover  it  from  him.  £a««- 
rcucc  v.  Stoningfon  Bank,  6  Conn.  521  (1827);  Bank  of  the  \tctrop* 
olis  V.  Xew  England  Bank,  1  How.  234  (1841);  Wnson  &  Co.  v. 
Suiilh.  3  How.  763  (1845) ;  Guclick  v.  sKationaJ  Bank  of  Burlinaiom, 
S6  Iowa  434  (18S1);  Bank. of  Lindsborg  v.  Ohcr.  3  Pac.  (Kisl) 
324  (1884K  Milling  Co.  v.  Kncnslcr  &  Co,,  158  111  259  (1895); 
Anderson  v.  Alton  Xational  Bank.  59  III.  .\pp.  587  (1895);  Kava- 
nangh  v.  Farmers  Bank,  59  Mo.  App.  540  (1094) ;  Dun  v.  CHy  ATo- 
tioilid  Bank  of  Birmingham,  58  Fed.  174  (1893);  2  Morse,  **&anks 
and  Hanking."  §  591 :  Store>-  on  Agency,  26a 

llie  ca<e  t>f  Bank  of  Orleans  v.  Smith,  3  HiH  (N.  Y.)  563,  de- 
cided that  the  owner  *'lias  an  election  as  to  the  remedy  and  may 
rescirt  to  either  \Kiny — ^the  first  bank  employed  to  collect  the  paper, 
or  the  one  to  which  it  is  tratismittcd  and  which  actually  does  the  de* 
fatilt  complained  of.'*  But  it  was  decided  in  the  later  case  of  Xaser 
V.  First  Xational  Bank  of  A'ra*  York,  116  N.  Y.  492  (1889).  that 
there  is  no  privity  lietwcen  subagent  and  principal,  biit  the  agent 
"assumes  the  responsibility  and  is  alone  chargeable  to  his  princi^.** 

The  Missouri  Coun  of  Appeals  makes  an  exception  to  the  rule 
in  that  state  in  case  the  dra\%'er  of  the  check  resides  at  the  same  place 
with  the  Imiik.  In  that  case  the  agent  is  liable  for  the  ne^igence  of 
the  sulx'igent  to  whom  it  chooses  to  confide  the  duty  of  making  de* 
mand  \\\Hm  the  drawee.  Ktnanaugh  v.  Farmers'  Bank,  supra.  This 
is  the  only  rule  consistent  with  the  doctrine  liolding  suba^ents  an- 
swerable  to  the  principal,  in  view  of  the  reason  upon  which  it  is 
based. 
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The  first  of  these  conflicting  rules  rests  tipon  the  proposition 
that  from  the  very  nature  of  the- transaction,  \-iewed  in  its  essence, 
the  agent  hank  is  merely  the  instrument  of  transmission,  and  the 
paper  is  virtually  delivered  to  the  sukigent  bank  by  the  owner.  The 
other  rule  is  based  upon  the  nature  of. the  contract,  which  is  to  per- 
fonn  certain  <Iutics  necessar}'  for  the  collection  uf  the  pa|ier  ajid  the 
protection  uf  the  holder.  After  reviewing  the  lines  of  conflicting 
decisions  in  Exchunyc  Xutio9wl  Bank  v.  Third  National  Bank,  sufra, 
the  court  sa)-s,  "The  distinction  l)etween  the  liability  of  one  who  con- 
tracts to  do  a  thing  and  one  who  merely  receives  a  ddegatioo  of  au- 
thority to  act  for  another  is  a  fundamental  one.** 

If  the  banks  have  mutual  and  extensive  dealings  on  a  running 
account,  each  has  a  lien  on  paper  sent  by  the  other  for  collection: 
but  in  the  absence  of  "mutual  arrangement  or  previous  course  of 
dealing  between  the  parties,  whereby  it  is  expressly  or  impliedly 
imderstood  that  such  remittances  of  paper  are  to  go  to  the  credit  of 
the  previous  account  when  received  and  no  ad\'ance  b  made  nor  any 
credit  given  on  the  basis  of  the  particular  bill,  and  one  liank  merely 
passes  the  proceeds  of  the  paper  transmitted  for  collection  to  the 
credit  of  the  other  on  the  subsisting  indebtedness  which  it  happens 
to  ha\'e  at  tlie  time*'  against  the  other,  "there  is  no  lien,  and  no  right 
to  appl^'  the  money  collected  in  that  manner,  but  the  red  owner  may 
niaintam  an  action  to  recover  the  amount.**  2  Morse,  "Banks  and 
Hanking/'  §  592;  Wood  v.  Boylston  Xaliofial  Bank,  IJ9  Mass.  3>8 
(i88o). 

The  mle  adopted  in  the  principal  case,  that  the  suhagent  bank 
should  not  lie  required  to  make  any  inquiry*  to  a^ertain  who.  in 
point  of  fact,  is  the  real  owner  of  the  proceeds  of  the  collection, 
where  the  items  for  collection  are  received  under  a  general  indorse- 
mem,  seems  to  be  the  better  one.  The  subagent  has  the  right  to 
assimie  that  the  ownership  is  in  the  bank  forwarding  the  item  to  it. 
As  ihe  court  there  points  out.  "any  other  rule  would  render  it  im- 
possible for  the  l)ank  making  a  collection  to  protect  itself  unless  the 
remittance  was  in  all  cases  made  to  the  payee  named  in  the  check,  and 
this  would  often  be  not  in  accordance  with  the  real  rights  of  the  par- 
ties in  interest.**  IF.  C.  U. 
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A  Trcatisb  on  the  Incorporation  and  Organization  op 
Corporations  Created  under  the  ''Business  Corpora- 
tion Acts"  of  the  Several  States  and  Territories  op 
THE  United  States,  Including  therein  a  S^mopsis-Digett  of 
the  General  Incorporation  Acts  of  the  Several  Common- 
wealths, with  Decisions  bearing  Thereon;  also.  Forms  for 

.  Dravi^ing  Charters  under  the  Laws  of  the  Several  States  and 
Territories ;  General  and  Specific  Object  Clauses  for  Inser- 
tion in  Charters;  By-Laws,  Minutes,  etc,  etc  By  Thomas 
Gold  Frost,  LLD.,  Ph.D.,  of  the  New  York  Bar,  author 
of  "  Treatise  on  Guaranty  Insurance,*"  **  The  Frendi  Con- 
stitution of  1793/'  etc    Boston :  Little,  Brown  ft  Ca    1905. 

To  this  title  little  need  be  added  The  book  is  what  H  pur- 
ports to  be,  and  should  prove  very  serviceable  to  the  active 
practitioner.  The  first  part  of  the  work,  comprising  over  two 
hundred  pages,  deals  with  the  law  upon  Incorpontion  and  Or- 
ganization, which  is  k)gicalty  presented  under  such  subjects  as, 
''  Drafting  the  Charter,''  "  Procuring  the  Charter,'*  '^Omn- 
ization  after  Incorporation,*'  **  Issuance  and  Payment  of  C^- 
Ul  Stock,"  '*  Legislative  Control  over  Domestic  Corporatkms," 
and  '"  Legislative  Control  over  Foreign  Corporations,''  Wh3e 
many  references  are  given,  they  are  not  as  copious  as  those  in 
most  text-books.  It  has  been  the  object  of  the  author  to  give 
those  cases  only  which  directly  support  the  proposition  for 
which  they  are  cited. 

In  Part  II  will  be  found  a  Synopsis-Digest  of  the  Incor- 
poration Act  of  each  state  and  territory,  with  decisions  of  the 
courts  relating  to  the  same  Forms  for  Articles  of  Inoorporm- 
tion.  Specific  Object  Qauses,  over  two  hundred  in  number  and 
covering  almost  every  species  of  business  imaginable.  Clauses 
Regulating  Business,  Preferred  Stock  Oauses,  etc,  are  also 
given. 

From  the  various  Incorporation  Acts  the  author  has  com- 
piled seventeen  pages  of  tabulated  questions  and  answers, 
which  contain  much  valuable  information  that  otherwise  could 
be  obtained  only  by  referring  to  the  act  itself. 

R.  B. 
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7^6  BOOK  REVIEWS. 

Inheritance  Tax  Calculations.  An  Explanation  or 
THE  Underlying  Principles  with  Tables  and  Instruc- 
tions FOR  Ascertaining  the  Present  Value  of  Dower 
AND  Courtesy  Rights,  Life  Estates,  Vested  and  Con- 
tingent Remainders.  By  S.  Herbert  Wolfe,  F.S.S^ 
Consulting  Actuary.  One  volume,  pp.  viii4-3oo.  New 
York:  Baker,  Voorhis  &  Ca 

The  object  of  this  book  may  be  best  stated  in  the  words  of 
the  author:  inquiries  are  numerous  upon  the  part  of  mem- 
bers of  the  legal  profession  as  to  the  principles  underlying 
the  necessary  calculations  which  form  the  basis  for  the 
imposition  of  inheritance  taxes.  It  is  the  author's  aim 
*'  to  meet  this  want,  and  to  place  before  the  profession  gen- 
erally an  inexpensive  book  free  from  technical  details  and 
yet  sufficiently  comprehensive  to  enable  one  with  practically 
no  mathematical  attainments  to  make  the  necessary  caJcnla- 
tions  ...  It  is  not  intended  as  a  text-book  for  actuaries  or 
actuarial  students,  for  they  can  find  these  subjects  treated  in  a 
more  thorough  and  sdentilic  manner  in  the  various  text-books 
pertaining  to  their  profession.*' 

The  book  includes  the  necessary  instructions  and  tables  for 
the  calculation  of  life  estates,  limited  estates,  and  vested  re- 
mainders, contingent  remainders,  remainders  that  may  be 
divested,  dower,  curtesy,  inchoate  dower,  annuities  of  all  Innds, 
etc.,  for  one,  two,  or  three  lives,  on  various  bases  such  as  the 
American  Experience  Table  of  Mortality,  Combined  Experi- 
ence, Carlisle  Experience,  and  the  Northami>ton  Tables. 

"  The  first  part  .  .  •  consists  of  an  exposition  of  the  prin- 
ciples underlying  these  calculations,  explaining  the  mortality 
tables,  the  method  of  adapting  them  to  our  uses,  and  a  simple 
explanation  of  the  derivation  of  the  necessary  formulae.  The 
second  part  .  .  .  consists  of  a  series  of  problems  which  ex- 
plain in  a  concrete  form  the  application  of  the  formulae  de- 
rived in  the  first  part.  .  .  .  The  third  part  .  .  .  consists  of 
the  Ubles  which  have  been  devised  and  which  are  to  be  used 
according  to  the  requirement  of  the  various  state  laws.  .  .  . 
Tlie  fourth  part  .  .  .  consists  of  a  short  discussion  peruining 
to  the  inheritance  tax  law  of  the  various  states  .  .  ." 

Nothing  need  be  added  to  the  above  summary.  It  is  sufS- 
cient  to  say  that  the  book  is  of  a  very  practical  character  and 
will  prove  both  useful  and  attractive  to  the  practising  lawyer. 


The  Law  of  Real  Property  :  Being  a  Complete  Compendium 
of  Real  Estate  Law,  Embracing  All  Current  Case  Law, 
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Carefully  Selected,  Thoroughly  Annotated,  and  Accurately 
Epitomized;    Comparative   Statutory   Construction   of   the 
Laws  of  the  Several  States,  and  Exhaustive  Treatises  upon 
the  Most  Important  branches  of  the  Law  of  Real  Property. 
Edited  by  Emerson  E.  Ballard.    Volume  X,    Pp.  xxxv+ 
867.    Chicago,  III. :  T.  H.  Flood  &  Co.    1904. 
We  are  pleased  to  note  the  publication  of  the  tenth  volume 
of  Mr.  Ballard's  valuable  work  on  Real  Property  Law.    The 
same  system  has  been  followed  in  this  volume  as  was  intro- 
duced by  the  author  when  the  first  volume  of  the  series  ap- 
peared in   1892.     Those  cases  which  have  made  important 
changes  in  the  law  are  reported  in  full;   the  other  cases  are 
epitomized  under  appropriate  heads  alphabetically  arranged. 
Cases  construing  local  statutes  are  indexed  and  collected  by 
states,  also  arranged  in  alphabetical  order.    Three  cases  are 
considered  important  enough  to  be  reported  in  full  in  this 
volume:    Becker  v.  Hall,  116  la.  589;   Downing  v.  EUioii^ 
182  Mass.  38,  and  Hersey  v.  Hutching,  71  N.  H.  458. 

C  IV.  W. 


A  Collection  of  Common  Law  Practice  Forms.    Bv  E. 

Richard  Shipp,  LL.M.  (of  the  District  of  Columbia  Bar). 

One  volume,  pp.  504.     Washington:   John  Byrne  &  Co. 

190a. 

This  little  book  is  a  collection  of  common  law  practice  forms 
for  use  in  states  where  the  common  law  prevails,  and  seems 
to  be  accurate  and  complete  in  every  detail.  It  treats  of 
Process,  Actions  ex  Contractu  and  ex  Delicto;  Pleas,  Actions 
ex  Contractu  and  ex  Delicto;  Replications,  Miscellaneous 
Pleadings,  Prayers,  Verdicts,  Judgments,  Extraordinary  Writs, 
Writs  of  Execution,  Defences  to  Actions  on  Simple  dontract, 
and  Defences  to  Actions  on  Sealed  Instruments. 

F.  H.  S. 


Jurisdiction  and  Procedure  of  the  Supreme  Court  op  the 
United  States.  By  Hannis  Tayijor,  LL.D.  (Edin.  and 
Dub.),  Author  of  **  The  Origin  and  Growth  of  the  English 
Constitution"  and  of  "  International  Public  Law,"  Professor 
of  Constitutional  and  International  Law  in  The  George 
Washington  University.  Pp.  Ixvi-f-iooj.  Rochester,  N.  Y.: 
The  Lawyers'  Co-operative  Publishing  Co.  1905. 
As  the  result  of  a  few  years'  residence  and  practice  in  Wash- 
ington Dr.  Tayler  gives  to  the  profession  this  volume,  which 
demonstrates  his  ability  to  deal  with  the  practice  as  well  as 
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the  history  of  the  law  of  which  he  has  shown  himself  a  master 
in  "  The  Origin  and  Growth  of  the  English  Constitution." 

In  the  Preface  to  the  work  the  author,  by  using  the  leading 
cases  from  the  organization  of  the  Supreme  0)urt  to  the  pres- 
ent time. "  outlines  the  more  distinct  and  notable  stages  throu^ 
which  the  growth  of  the  court  has  advanced  down  to  the  pres- 
ent time.  After  an  introductory  chapter  dealing  with  the  gen- 
esis of  the  court,  the  work  proper  is  divided  into  six  parts. 
Part  I  treats  of  the  original  jurisdiction  of  the  court;  F^ 
II  and  IV  deal  respectively  with  its  appellate  jurisdiction  over 
the  ordinary  Federal  courts,  the  Special  Federal  courts*  and 
the  State  courts.  Part  V  discusses  the  great  writs  of  habeas 
corpus,  mandamus,  prohibition,  certiorari,  scire  facias,  ne 
exeat,  and  quo  warranto,  while  Part  VI  is  devoted  to  procedure. 
The  Appendix  contains  the  rules  of  the  Supreme  Court  and  a 
collection  of  practical  forms. 

E.  P.  S. 


The  American  Judiciary.    By  Simeon  E.  Baldwin,  LLJ). 

Pp.  xiii+403.    New  York:  The  Century  Co.    1905. 

This  is  the  sixth  of  a  set  of  eight  volumes  entitled  ''The 
American  Sute  Series.''  Professor  W.  W.  WUloughby.  of 
Johns  Hopkins  University,  is  the  editor,  and  he  states  that  the 
aim  of  the  series  is  to  describe  the  actual  conditions  and  to 
suggest  the  various  constitutional  and  administrative  prob- 
lems which  exist  in  the  government  of  this  country  and  to 
make  manifest  the  essential  considerations  involved  in  their- 
settlement.  Each  volume  is  to  be  complete  in  itself  and  the 
set  is  to  constitute  a  logical  whole.  The  volumes  refer  re- 
spectively to  the  American  Constitutional  System,  City  Gov- 
ernment, Party  Organization,  the  Executive,  the  Legislature, 
the  Judiciary,  the  Territories  and  Colonies,  and  to  IjSoI  Gov- 
ernment 

Each  volume  is  written  by  a  different  author,  and  the  writer 
of  the  present  volume  is  Simeon  E.  Baldwin,  Associate  Jus- 
tice of  the  Supreme  Court  of  Errors  of  Connecticut  and  rro- 
fessor  of  Constitutional  Law  in  Yale  University.  This  vol- 
ume, like  the  others,  is  intended  primarily  for  use  in  schools 
and  colleges  and  for  the  information  of  the  general  reader  and 
citizen.  It  was  not  written  with  any  special  intention  of  sat- 
isfying any  demand  felt  by  the  legal  profession.  ^  The  practis- 
ing lawyer  is  already  familiar  with  most  of  the  information  it 
contains.  The  law  student  will  find  it  of  value  in  presenting 
a  summary  of  the  present  condition  of  the  machinery  of  the 
courts  of  this  country.  A.  S.  F. 
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The  Law  of  Interstate  G>m merge  and  Its  Federal 
Regulation.  By  Frederick  N.  Judson  of  Uie  St  Louis 
Bar.  One  volume,  pp.  xix4-509.  Chicago:  T,  H,  Flood 
&  Co.    1905. 

The  importance  of  commerce  considered  in  its  legal  aspect 
is  such  that  it  cannot  well  be  overestimated.  When,  under 
the  Articles  of  Confederation  the  lack  of  control  or  super- 
vision over  commerce  on  the  part  of  Congress  produced 
almost  intolerable  difficulties,  the  importance  of  the  subject 
was  such  as  to  make  it  one  of  the  primary  reasons  for  the 
call  of  the  constitutional  convention,  and  since  that  time,  the 
subject  has  increased  rather  than  diminished  in  importance. 
The  present  volume  is.  therefore,  at  once  timely  and  practical 
in  spite  of  the  fact  that  it  is  doubtful  just  what  the  term 
''commerce"  includes,  and  of  the  rather  uncertain  status  of 
the  Interstate  Commerce  Commission.  Its  purpose  is  ''to 
present  in  a  compact  form  the  law  of  tnterst-^tc  commerce 
as  declared  by  the  courts  since  the  adoption  of  the  consti- 
tution, and  also  as  enacted  by  Congress,  and  applied  by  the 
Interstate  Commerce  Commission  in  the  exercise  of  its 
power  of  federal  regulation.  The  bode  has  been  written 
under  the  conviction  that  the  direct  federal  reguhitioo  of 
interstate  commerce,  though  it  dates  only  from  the  ckMe 
of  the  Civil  War,  has  come  to  stanr. 

"The  rules  declared  by  the  Interstate  Commerce  Com- 
mission in  the  eighteen  years  of  its  existence,.. have  made  a 
body  of  administrative  railroad  law  which  seems  properly 
included  in  a  treatise  of  this  character.  Every  phase  of  the 
complex  adjustment  of  railway  rates  has  been  considered 
by  the  Commission,  and  their  rulings  in  an  infinite  variety 
of  cases  have  a  permanent  value  in  tfie  solution  of  the  trans- 
portation problems  of  the  future.'* 

A  short  analysis  of  the  contents  of  the  book  may  be  help- 
ful to  a  comprehension  of  its  scope.  It  is  divided  into  two 
parts.  Part  I  contains  five  chapters,  as  follows: — (i)  Inter- 
state Commerce  under  the  Federal  Constitution,  (a)  The 
Concurrent  and  Exclusive  Powers.  (3)  The  Federal  Reg- 
ulation of  Interstate  Commerce.  (4)  Business  and  Labor 
Combinations  in  Interstate  Commerce.  (5)  The  Federal 
Control  of  State  Regulation.  Part  II  takes  up  the  Interstate 
Commerce  Act  by  sections,  and  adds  thereto  the  amendment 
of  1903.  the  Anti-Trust  Act  of  1890  by  sections,  the  Expe- 
dition Act,  the  Department  of  Commerce  and  Labor,  the 
Safety  Act  of  1893,  the  Accident  Law  of  1901,  Federal  Labor 
Statutes,  National  Arbitration  Act,  and  Procedure  before  the 
Interstate  Commerce  Commission." 
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It  remains  only  to  say  that  the  book  appears  to  have  been 
written  with  great  care  and  accuracy.  The  importaooe  o{ 
the  subject  is  apparent,  and  this  book  seems  destined  to  rank 
as  a  most  authoriutive  treatise  on  the  subject 

P.  H.  S. 


Tbb  TtUTH  About  the  Truths.  By  John  Moomr.  I^ 
514  +  xxiL  New  York:  Moody  Pd>lishinf  Oxnpany. 
1904. 

As  one  should  judge  from  the  title,  the  book  is  not  one  for 
the  legal  profession,  except  when  we  include  its  menobers  in 
the  general  mass  of  the  reading  public  But  the  work  of  Mr. 
Moody  is  of  especial  interest  to  everyone,  and  is  arranged 
in  such  a  manner  that  one  finds  enjoyment  in  its  reading; 
though  it  is  mainly  a  book  of  statistics. 

Every  corporatton,  great  and  small,  from  the  Standard  Oil 
down  to  the  taramel  Trust,  receives  Mr.  Mood/s  most  minute 
attention  from  the  moment  of  its  incorporation  up  to  the 
present  time.  The  book  is  exceedingly  ateorbing  to  all  of  us 
m  that  we  all  in  some  manner  come  under  the  dominatisig 
influence  of  one  or  more  of  the  great  industrial  trusts,  of  wUa 
there  are  four  hundred  and  forty,  representing  capitaJ  invested 
of  over  twenty  billions  of  dollars,  so  we  can  imagine  tfie  mag- 
nitude of  the  subject 

The  author  cleverly  shows  the  interdependence  of  mjst  of 
the  larger  trusts,  and  how  practically  all  the  railroads,  though 
nominadly  independent,  are  in  reality  owned  and  dominated  by 
the  same  group  of  capitalists,  and  what  in  many  cases  is  seem- 
ing competition  is  nothing  more  than  pre-arranged  rates.  The 
book  is  well  worth  reading.  M.  B.  S. 
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EXEMPTION  LAWS  AND  PUBLIC  POLICY 

In  the  history  of  the  law  of  the  English  peoples  the  vary- 
ing extent  to  which  a  creditor  may  subject  the  person  and 
property  of  his  debtor  to  execution  in  satisfaction  of  his 
claim  has  reflected  prevailing  principles  of  public  policy.  The 
relation  of  debtor  and  creditor  creates  a  liability  on  the  part 
of  the  person  and  estate  of  the  debtor  for  the  satisfaction  of 
the  demands  of  the  creditor,  exemption  from  which  is  pro- 
cured not  by  reason  of  any  special  merit  in  the  debtor  per- 
sonally or  in  his  position  as  debtor,  or  by  reason  of  any  espe- 
cial unworthiness  of  the  creditor,  but  in  spite  of  the  merits 
of  his  position  and  for  reasons  which  concern  the  well-being 
of  the  body  politic  The  interests  of  the  state  or  of  society, 
as  a  whole,  in  maintaining  the  individual  as  an  efficient  unit, 
are  in  conflict  with  the  narrow  interests  of  the  creditor  sedc- 
ing  satisfaction  from  the  person  or  estate  of  his  debtor. 

Upon  the  degree  to  which  the  peculiar  interests  of  the 
creditor  or  commercial  class  predominate  in  moulding  pub- 
lic policy  and  legislation,  depends,  in  great  part,  the  scope 
of  execution.     When  England  was  a  military  or  feudal 
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State,  whose  interests  were  best  subserved  by  the  preventUm 
of  the  impainnent  of  the  efficiency  of  any  of  its  individual 
members,  there  was  wide  exemption  of  person  and  estate 
from  execution.  As  England  developed  from  a  feudal  into  a 
commercial  state,  the  creditor  class  was  given  greato-  secur- 
ity, in  the  increasing  objects  of  execution,  until  there  was  vir- 
tually no  limitation  whatever  upon  the  liability  of  both  the 
person  and  estate  of  the  debtor  to  the  satisfaction  of  the 
creditor's  claim.  With  the  modern  evolution  of  benevolent 
and  altruistic  principles  insisting  that  the  well-being  of  the 
state  will  not  admit  of  the  impainnent  of  the  efficiency  of  the 
individU'*"!,  by  his  imprisonment  or  complete  impoverishment, 
to  meet  the  demands  of  a  creditor,  the  scope  of  execution  was 
limited.  The  exemption  laws  were  the  means  by  whidi« 
pursuant  to  the  predominant  principles  of  public  policy,  the 
person  of  the  debtor  was  almost  entitely,  and  his  estate  par- 
tially, relieved  from  liability  for  his  debts. 

In  the  early  stages  of  the  common  law.  when  the  institu- 
tions of  feudalism  were  at  their  height,  execution  was  re- 
stricted to  personal  property,  with  some  rare  exceptions  in 
favor  of  the  crown,  which  could,  under  certain  drcum- 
stances,  seize  the  person  or  lands  of  its  debtors.  The  militar- 
ism of  the  feudal  state,  subordinating  all  other  interests  to 
those  dictated  by  the  necessity  of  defence  against  foes,  pre- 
served the  persons  and  lands  of  the  great  majority  of  debtors 
from  execution.  The  personal  duties  owed  by  the  vassal 
to  the  lord,  and  the  paramount  obligation  to  hold  himself 
ever  ready  to  attend  his  lord  in  his  military  enterprises  or 
assist  him  in  his  defence,  procured  for  the  person  of  the  vas- 
sal immunity  from  imprisonment  for  debt  Similarly  the 
old  feudal' system  of  land  tenures,  under  which  the  lord  par- 
celled out  his  estate  to  his  military  retainers,  who  held  only 
at  the  will  of  the  lord,  was  incompatible  with  an  execution 
against  land,  by  virtue  of  which  possession  of  land  might 
be  transferred  from  a  loyal  and  soldierly  tenant  to  one  physi- 
cally unfit  to  perform  military  services  or  lacking  in  loyal 
fealty  to  his  lord. 

The  so-called  common-law  writs  of  execution  were  the 
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fieri  facias  and  the  levari  facias,  tfie  foimer  against  the 
debtor's  goods,  the  latter  against  the  present  profits  of  hit 
lands  in  addition  to  his  goods.  It  was  only  with  the  decline 
of  feudalism  and  the  growth  of  the  towns  and  of  commerce 
that  oeditors  were  accorded  increased  rights  against  thdr 
debtors*  persons  and  estates.  When  the  lord  found  it 
cheaper  and  more  advantageous  to  depend  upon  hired  sol-, 
diers,  rather  than  upon  feudatories,  perhaps  incapable  of 
bearing  the  burdens  of  war  or  else  engaged  in  neccssaiy 
farming,  and  as  the  money  for  their  hire  came  to  be  ad^ 
vanced  by  the  increasingly  influential  money-lending  and 
commercial  classes  of  the  rising  towns,  and  as  the  restric- 
tions on  the  alienation  of  land  wore  ar/ay,  so,  too,  did  the 
restrictions  upon  the  availability  of  land  and  of  the  person  of 
the  debtor  for  cxeaition  in  satisfaction  of  debt  wear  away; 
and  t!ie  demands  of  the  creditor  dass  for  increased  security 
were  met  by  a  number  of  statutes  bringing  the  dd>tor's  per- 
son and  lands  within  the  grasp  of  the  creditor. 

The  capias  ad  satisfaciendum  was  first  allowed  in  dvil 
actions  for  torts  producing  a  breach  of  the  peace.  It  was 
then  extended  to  cases  of  frauds,  and  by  Statutes  52  Henry 
III  and  13  Edw.  I  to  actions  of  account  By  Statute  25  Ed- 
ward III  it  was  granted  in  actions  of  debt  and  detinue;  and 
finally  by  Statute  19  Hen.  VII,  allowing  it  to  issue  in  actions . 
on  the  case,  the  remedy  became  a  general  one  in  enforcing 
the  collection  of  debts. 

Execution  against  land,  entitling  the  creditor  to  take 
possession  of  his  debtor's  real  estate  was  secured  only 
by  a  number  of  statutes  passed  at  intervals  during  a  long 
period  of  time.  The  Statute  of  Westminster  2,  13 
Edw.  I,  c.  18,  gave  to  the  creditor  the  choice  of  a  fieri 
facias  or  of  a  new  writ,  known  as  an  elegit,  so  called  from 
the  choice  accorded  the  plaintiflf,  under  which  writ  if  the 
defendant's  goods  were  insufficient  to  satisfy  the  judgment, 
the  plaintiff  was  put  in  possession  of  one-half  the  debtor's 
freehold  lands,  to  be  held  by  him  until  out  of  the  rents  and 
profits  thereof,  the  debt  was  paid,  A  broader  remedy  was 
provided  for  traders  by  the  Statute  of  Acton  Burnei  de  Mer- 
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catoribus,  passed  the  same  year,  13  Edw.  L  Under  this  act 
a  recognizance  could  be  entered  into  by  a  debtor  for  debts 
contracted  in  the  course  of  trade  before  the  Mayor  of  Lon- 
don or  chief  warden  of  another  city,  and  upon  default,  the 
body  and  goods  of  the  debtor  were  subject  to  execution,  and 
an  extent  was  issuable  delivering  to  the  plaintiff  the  whole 
of  the  defendant's  lands,  to  be  held  by  the  plaintiff  until  be 
had  made  his  claim  out  of  the  rents  and  profits.  This 
remedy  was  known  as  the  Statute  Merchant  Of  a  similar 
nature  was  the  remedy  provided,  also  for  traders,  by  Statute 
27  Edw.  Ill,  c.  9,  known  as  the  Statute  Staple,  tinder  whidi 
a  recognizance  was  entered  into  before  the  chief  magistrate 
of  any  staple  or  grand  mart  of  the  leading  manufactures  or 
commodities.  The  Statute  of  23  Hen.  VIII,  c  6,  extended 
the  remedies  of.  the  Statutes  Merchant  and  Staple  to  all  the 
subjects  of  the  kingdom,  providing  a  remedy  called  a  ^  Rec- 
ognizance in  the  Nature  of  a  Statute  Staple." 

As  a  result  of  this  legislation,  by  the  early  part  oi  the  six- 
teenth century,  a  debtor  became  liable  to  imprisonment,  and 
his  lands  as  well  as  goods  became  answerable,  for  his  debts. 
The  growing  power  and  influence  of  the  rising  ronurcrrir! 
classes  had  beaten  down  the  restrictions  imposed  on  execu- 
tion by  the  necessities  of  feudalism;  and  the  predominance 
of  that  power  continued  the  rigor  of  the  law  practically  un- 
abated for  four  ccTiturics,  until  the  nineteenth.  During  this 
period  there  were  substantially  no  exemptions  from  execu- 
tions. Executions  consumed  the  whole  of  the  debtor's  estate 
and  inflicted  upon  his  person  a  pimishment  more  severelhan 
was  meted  out  for  the  commission  of  many  crimes.  Neces- 
sary wearing  apparel  in  use  \vas  exempt,  but  the  law  ad- 
miitcd  of  no  evasion  by  a  liberal  construction  of  the  amount 
of  apparel  that  might  be  conceived  to  be  "  necessary."  If  a 
man  had  two  gowns,  one  of  them  could  be  levied  upon.* 

The  insolvency  statutes  were  the  first  sources  of  alle\'ia- 
tion  of  the  debtor's  condition ;  providing  him  with  a  means 
of  obtaining  release  from  imprisonment  for    debts.     The 


*HoIt   in   Htirdittley  v.   Barney,   Cotnh.   ssl^ 
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Statute  of  32  Geo.  II,  c.  28,  enabled  the  imprisoned  debtor 
to  secure  his  release,  if  taken  in  execution  for  a  debt  not  ex- 
ceeding one  hundred  pounds,  by  the  surrender  of  all  his  prop- 
erty except  a  small  quantity  of  bedding,  wearing  apparel  and 
tools  which  he  was  permitted  to  retain.  The  act  testifies  to 
the  wretched  conditions  that  prevailed  in  the  debtors'  j^l% 
where  it  depended  upon  the  kindness  of  the  prisoner's  friends 
or  the  charity  of  strangers  to  afford  him  proper  sustenance. 
Under  this  statute,  despite  the  debtor's  offer  to  surrender 
his  property,  the  creditor  could  still  insist  upon  his  detentkn 
by  allowing  a  wedcly  pittance  of  2s.  4d.  fof  his  support. 
This  statute  was  followed  by  others  whose  provisions  ex- 
tended to  an  ever-widening  class  of  imprisoned  debtors,  and 
afforded  them  in  insolvency  proceedings  means  for  release 
from  imprisonment.  Sudi  insolvency  laws  were  general 
throughout  this  country  at  the  time  of  the  adoption  of  the 
G>nstitution. 

The  next  phase  of  the  humanitarian  movement  in  the  re- 
lief of  debtors  from  the  drastic  operation  of  the  various  writs 
of  execution  was  the  passage  of  a  number  of  laws  during 
the  period  from  the  end  of  the  eighteenth  until  the  fourth 
decade  of  the  last  century,  exempting  from  execution  on 
fieri  facias  a  portion  of  the  debtor'is  personal  property.  These 
statutes  were  kindled,  in  the  main,  by  the  desire  to  secure 
the  debtor  from  total  impoverishment  and  the  consequent 
crippling  of  his  power  to  sustain  himself  and  his  family^ 
without  greatly  impairing  the  efficacy  of  the  writ  or  the  value 
of  the  remedy  for  creditors.  The  exemption  extended  to 
such  articles  as  wearing  apparel.  Bibles^  Khool  books^ 
specific  pieces  of  household  furniture  and  farming  imple- 
ments and  the  like.  The  Pennsylvania  Statute  of  1849 
is  a  fair  illustration  of  these  laws,  exempting  Bibles,  school 
books,  wearing  apparel  and  $300  worth  of  property  to  be 
selected  by  the  d^tor.  Under  these  personal  property  ex- 
emption laws,  for  the  first  time  could  a  ithtor  save  from 
sale  under  a  Heri  facias  any  of  his  goods  and  chattels.  From 
the  earliest  times  hitherto;  the  fieri  facias  subjected  the  whole 
of  a  debtor^s  personalty  to  liabilily  for  his  debts. 
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At  about  the  same  time  the  agitation  for  l^slation  to 
abolish  imprisonment  for  debt  bore  fruit.  In  Alabama  in 
1839,  in  Pennsylvania  in  1842,  and  in  other  states  at  about 
that  period,  statutes  were  passed  putting  an  end  to  imprison* 
ment  for  debt,  and  in  England  at  about  the  time  of  the  pub- 
lication of  Dickens'  *'  Little  Dorrit,"  a  law  was  enacted  in 
Parliament,  abolishing  imprisonment  for  debt,  that  made  im- 
possible the  recurrence  in  real  life  of  the  pitiful  scenes  of  the 
debtors'  prison  portrayed  in  that  work. 

The  debtor's  real  estate  was  the  last  field  into  which  this 
philanthropic  spirit  led  legislation  in  restricting  the  scope 
of  execution.  Tlirough  the  peculiarly  American  laws» 
known  as  the  "  Homestead  Laws,"  a  debtor's  home  with  its 
environing  land  was  exempted  from  levy  and  sale.  The 
first  of  the  Homestead  laws  was  passed  in  1839  ^  Texa% 
while  an  independent  state  after  its  secession  from  Mexico 
and  prior  to  its  annexation  to  this  country.  Similar  laws 
are,  to-day,  found  upon  the  statute  books  of  about  half  die 
states. 

Thus  by  the  middle  of  the  last  century  all  the  modern 
forms  of  exemption  from  execution  had  taken  shape.  The 
exemptions  of  the  early  feudal  period  were  due  not  to  sav- 
ing provisions  limiting  the  extent  of  the  operation  of  writs, 
but  to  the  scanty  remedies  the  then  few  writs  of  execution 
afforded.  Only  personal  property  was  available  for  execu- 
tion. Land  and  the  persons  of  debtors  were  not  objects  of 
execution.  Hence  their  exemption  was  complete.  With 
the  change  in  institutions  from  a  feudal  to  a  commercial 
state,  land  and  the  bodies  of  the  debtors  were  made  the  ob- 
jects of  new  writs  of  execution.  The  unlimited  operation  of 
these  writs,  however  favorable  to  the  creditor  or  commercial 
classes,  was  yet  detrimental  to  the  best  interests  of  the  state. 
Completely  to  impoverish  a  debtor,  and  thus  turn  him  and 
perhaps  his  family  into  a  burden  upon  the  public,  and  in- 
definitely to  imprison  him,  and  both  not  only  without  pro- 
ducing nny  satisfaction  of  the  debt,  but  even  rendering  its 
satisfrtrtim  impossible  from  the  destruction  of  the  debtor's 
opportunities  and  means  of  working  out  its  satisfaction,  were 
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remedies  that  micht  have  enabled  a  creditor  to  wreak  his 
vengeance  upon  a  debtor,  but  were  manifestly  too  hardi  (or 
a  society  sensitive  of  the  welfare  of  its  members  and  alive 
to  its  own  best  interests.  Q>rrective  legislation  was  re- 
quired to  restrict  the  boundless  scope  of  execution,  and  this 
ivas  had  by  185a  By  that  time  imprisonment  for  debt  had 
been  generally  abolished,  and  such  exemptions  of  real  and 
personal  property  were  enacted  as  secured  the  debtor,  as- 
sured of  his  liberty,  relief  from  total  impoverishment,  and 
sufficient  means  to  enable  him  with  proper  industry  to  sup> 
port  himself  and  family,  and  perhaps  eventually  pay  his 
debts. 

In  this,  as  in  many  another  field  of  the  law,  is  evident  the 
tendency  of  a  popular  legislature,  once  started  on  a  new 
course  of  action,  to  pursue  it  until  the  original  justifying 
reasons  are  lost  sight  of,  and  special  interests,  regardless  of 
the  limitations  the  true  basi?  of  the  legislation  imposes,  lead 
it  to  extravagances  that  bring  the  whole  system  into  re- 
proach. In  many  of  our  states  exemption  law  has  followed 
exemption  law,  and  constitutional  enactment  has  intervened 
to  prevent  a  reaction,  tliat  would  lead  one  to  believe  that  the 
legislature  and  the  people  of  those  states  intended  to  relieve 
all  but  the  wealthiest  members  of  the  community  from  lia- 
bility for  their  debts.  In  Alabama  a  homestead  of  the  value 
of  $2,000,  and  petsonalty  to  the  value  of  $1,000,  in  addition 
to  wearing  apparel  and  wages,  are  exempt  In  Arizona  a 
homestead  to  the  value  of  $2,500,  and  personalty  worth  $500 
are  exempt  In  Illinois  the  head  of  the  family  is  entitled  to 
an  exemption  of  a  homestead  valued  at  $1,000,  and  of  per- 
sonalty worth  $400.  In  Missouri  the  heads  of  families  in 
large  cities  may  claim  exemption  of  $500  worth  of  per- 
sonalty, and  a  homestead  worth  $3,000.  These  are  not  iso- 
lated instances.  Many  of  the  other  states  are  as  liberal  to 
their  debtors.  At  the  other  extreme  are  Pennsylvania  and 
Maryland.  In  neither  is  there  any  homestead  exemption. 
In  the  former  the  debtor  can  save  from  execution  $300  worth 
of  his  property,  real  or  personal,  besides  wearing  apparel, 
school  books  in  actual  use,  and  the  Bible.    In  Maryland  the 
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exemption  is  of  only  $xoo  worth  of  property.  The  cxonp* 
tion  laws  of  the  western  and  southern  states  are  compara- 
tively recent.  The  present  exemption  law  of  Pennsylvania 
dates  back  to  1845 ; '  in  Maryland  to  1861.*  The  course  of 
legislation  indicates  that  the  more  recent  the  law,  the  more 
other  than  the  original  reasons  for  exemption  laws  guide  leg- 
islative action.  The  relief  of  debtors  from  impoverishment 
seems  to  have  been  attained  in  Pennsylvania  as  early  as  1845 
by  a  law  exempting  but  $300  worth  of  property.  Some 
other  purpose  is  evidently  sought  by  legislation  or  constitu- 
tional provision  under  which  is  exempted  property  to  the 
value  of  $2,500  or  $3,000,  sums  sevenU  times  the  average 
wealth  of  the  individuals  of  the  state. 

It  is  in  the  Western  and  Southern  states  that  the  exemption 
and  homestead  laws  are  most  liberal  to  debtors.  After  the 
civil  war  the  Southern  states,  in  their  new  constitutions  and 
statutes,  restricted  the  scope  of  execution  by  thrir  extensive 
exemptions  in  order  to  enable  their  citizens  to  rebuild  their 
shattered  fortunes,  and  enjoy  such  freedom  from  the  efforts 
of  creditors  to  obtain  satisfaction  as  would  enable  them  to 
accomplish  this  object  They  were  distinctively  debtor 
states ;  and  their  laws  were  distinctively  debtors'  laws.  Other 
motives  inspired  equally  liberal  exemptions  in  the  West 
With  ample  territory  but  sparsely  settled,  these  states  held 
out  as  an  inducement  to  emigration  from  the  East  the  boon 
of  a  large  homestead  that  could  not  be  reached  by  creditors, 
and  thus  assured  to  new  residents  a  permanent  home.  In  the 
competition  between  states  to  protect  their  own  cilizens 
against  non-resident  credilor5,  and  to  attract  citizens  to  set- 
tle upon  and  develop  great  areas  of  uncultivated  lands,  the 
exemption  laws  of  the  South  and  West  waxed  broader  and 
broader;  the  rights  of  creditors  were  forgotten  and  the 
vicious  effect  of  such  laws  upon  their  own  citizens  was 
ignored. 

To  relieve  a  man  from  the  performance  of  his  obligations 
is  a  sure  way  to  lower  his  character,  and  when  this  is  ac- 

*  Act  of  Assembly  April  gth,  iSo|9^  P.  L.  SIS- 

*  Laws  1661,  chafk  7,  sec.  J. 
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complishcd  by  general  laws  that  all  debtors  may  invoke  to 
ciefcat  creditors,  the  nx>ral  tone  of  the  whole  community  will 
suffer.  It  is  not  in  the  wrong  done  the  crediton  that  exces- 
sive exemption  laws  are  most  harmful  in  effect,  but  in  the 
lowered  standard  of  commercial  honesty  which  they  foster. 
Credit  will  be  cautiously  granted  where  collection  is  difBcuh, 
and  thus  in  a  measure  tlie  creditor  class  can  protect  itself 
from  financial  loss ;  but  the  undermining  of  the  honest  deter- 
mination to  pay  a  debt,  and  the  encouragement  to  the  shirk- 
ing  of  obligations,  ending  perhaps  in  deliberate  attempts  to 
defraud  creditors;  are  results  of  Uws  which  place  a  man's 
property  to  the  value  of  two  or  three  or  more  thousands  of 
dollars  beyond  the  reach  of  creditors  that  cannot  be  obviated. 

Not  the  least  of  the  evils  consequent  on  an  excessive  ex- 
emption is  the  disrepute  into  which  it  brings  the  efficacy  of 
the  processes  of  the  law.  The  practical  difficulty  of  collect- 
ing debts  by  reason  of  the  '*  outrageous  liberality  "  of  the 
exemption  laws,  in  several  of  the  states,  has  led  the  profes- 
sors of  the  law  'itself  to  propound  the  serious  jest  that  in 
those  jurisdictions  the  laws  would  be  simplified  by  statutes 
abolishing  actions  of  assumpsit  or  providing  that  no  debt 
shall  be  collected  by  action.*  There  is  sound  public  policy 
in  an  exemption  of  sufficient  of  a  man's  estate  tr  save  him 
and  his  family  from  utter  want,  and  to  enable  him  to  con- 
tinue the  struggle  for  existence ;  but  there  is  insidious  evil  in 
exemption  laws  which  do  more  than  this. 

The  decisions  declare  that  there  are  two  objects  to  be 
achieved  by  a  sound  exemption  law,  the  one  having  regard 
to  the  protection  of  the  family  of  the  debtor,  the  other  to  the 
protection  of  the  debtor  himself,  from  total  impoverishment 
In  Leavitt  v.  Metcalf,  2  Vt.  342  ( 1829),  Judge  Turner  said, 
in  speaking  of  the  exemption  law  of  Vermont:  "  It  is  prop- 
erly a  remedial  statute,  evidently  intended  to  prevent  families 
from  being  stript  of  the  last  means  of  support,  and  left  to 
suffer,  or  cast  as  a  burden  upon  the  public;  and  to  rescue 
them  from  the  hands  of  unfeeling  creditors;  and  the  better 

«  See  "  Chicaco  Leoal  Newt."  vol.  16.  p.  rte  (1884).  Address  bcfort 
Ark.  St.  Bar  Attn.;  Ark.  St  Bar  Attn.  Rep..  18Q7,  p.  401 
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to  cnabk  such  poor  debtors  to  satisfy  the  just  demsnds 
against  them."  The  statutes  of  the  several  states  are  van- 
ously  framed  to  accomplish  these  objects.  In  some  only 
'*  householders  "  or  "  heads  "  of  families  are  entitled  to  claim 
exemption ;  in  others  broader  provision  is  made  for  heads  of 
families  than  for  other  debtors ;  while  in  still  other  states  the 
exemption  is  allowed  to  all  debtors  alike. 

In  New  York,  a  personal  property  and  homestead  exemp- 
tion is  extended  to  "  householders."  Others  are  entitled  to 
no  exemption.  Such  a  law.  Judge  Parker  says,  in  GrUFin 
V.  Sutherland,  14  Barb.  456  (1B52),  "was  made  for  the 
benefit  uf  the  family,  rather  than  its  head,  the  debtor.  Its 
object  concem.<i  a  question  of  public  policy.  It  is  to  keep 
togetluT  the  wife  and  children,  that  the  latter  may  be  trained 
and  educated  to  become  useful  members  of  society;  to  pro- 
tect them  against  tlie  dangers  to  which  they  would  be  ex- 
posed  by  being  scattered,  at  a  tender  age,  and  to  secure  them 
the  means  of  instruction  and  improvement."  That  many 
of  the  states,  other  thsin  New  York,  make  the  family  the 
paramount  object  of  their  solicitude  is  manifest  in  their  laws. 
The  "  head  of  the  family  "  or  "  househoMer  "  is  alone  en- 
titled to  exemption  in  Arixona,  Georgia,  Indiana  and  Vir- 
ginia; while  in  New  Jersey,  a  "person  of  family"  is  the 
only  one  who  may  claim  the  benefit  of  the  exemption  law.  In 
the  majority  of  the  states  provision  is  made  for  all  debtorSi 
but  the  exemption  allowed  unmarried  men  upon  whom  no 
family  is  dependent  for  support  is  less  liberal  than  that  ex- 
tended to  debtors  who  support  a  family.  Thus,  in  Missouri, 
to  the  head  of  a  family  is  exempted  personalty  to  the  value 
of  $500,  and  a  homestead  worth  from  $1,500  to  $3,000^  ac- 
cording to  its  location;  while  one  not  the  head  of  a  family 
may  claim  only  wearing  apparel,  and  necessary  tools  and  im- 
plements of  trade.  In  Illinois,  necessary  wearing  appard. 
Bibles,  school  books  and  family  pictures  and  $100  worth  of 
other  personal,  property  are  exempt  from  execution  against 
any  debtor,  but  when  issued  against  a  ddrtor  who  is  the 
head  of  a  family  residing  with  it,  he  may  claim  in  addition 
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$300  worth  01  other  pruperty,  and*  if  a  householder  of  fam- 
ily, a  homestead  worth  $i,ooa 

Penn<:ylvanta  is  a  type  of  the  remaining  class  of  states, 
wherein  the  statutory  exemption  is  allowable  to  all  debtors 
alike,  whether  they  be  men  of  family  or  bachelors.  The 
policy  of  such  laws  was  explained  in  Snow  v.  DiO,  13  Phila. 
138  ( 1878),  by  Judge  Thayer.  He  said:  ''All  laws  of  this 
character  may  be  said  to  constitute  a  system  of  poor  laws 
for  the  state  to  be  intended  for  the  protection  of  the  poor  of 
our  own  state.  .  .  .  Except  for  the  protection  afforded  by 
these  laws  to  our  own  people  many  debtors  might  be  reduced 
to  such  a  state  of  destitution  as  to  make  it  necessary  to  sub- 
sist them  at  the  public  charge" 

The  exemption  laws  seem  thus  to  be  founded  upon  sound 
principles  of  public  policy.  Whether  framed  with  a  view 
to  the  protection  of  families  alone,  or  contemplating  the  pro- 
tection of  the  debtor  himself  besides,  these  laws  are  an  ex- 
pression of  the  regard  of  the  state  for  its  own  highest  inter- 
ests, in  preserving  the  efficiency  of  its  citizens  from  total  im- 
pairment When  exemption  laws  so  far  restrict  the  scope 
of  execution  as  to  accomplish  more  than  this,  they  unduly 
limit  the  riglits  of  creditors,  with  mischievous  results  in  de- 
basing commercial  and  moral  standards  and  bringing  the 
efficacy  of  the  processes  of  the  law  into  disrepute.  Such  ex- 
cessive exemptions  cannot  be  justified.  On  the  other  hand, 
t1:e  exemption  laws  sliould  be  broad  enough  and  should  be 
•>  construed  as  to  accomplish  their  object  The  right  of  a 
crcilitor  to  complete  satisfaction  is  one  that  the  law  should 
permit  to  be  pursued  to  the  fullest  extent,  saving  only  that  in 
its  pursuit,  for  its  own  welfare,  the  state  should  not  permit 
(he  debtor  to  be  so  far  impoverished  as  to  render  him  and 
those  dependent  upon  him  a  charge  upon  the  community 
without  the  ncans  of  subsistence  or  of  continuing  at  some 
gainful  occupation. 

Each  of  the  states  has  an  exemption  law,  which,  if  en- 
fr^rced  50  as  a:«urc  to  every  debtor  the  benefit  of  its  provi- 
510115  under  all  circunibtanres.  is  amply  sufficient  to  protect 
the  debtor  and  his  family.     In  the  vASt  majority  of  the  states, 
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no  executory  agreement  of  ihe  debtor  to  waive  the  exemp- 
tion is  upheld.  Siicli  a  contract  is  regarded  as  contravening 
public  policy,  and  hence  void  as  being  illegal.  The  broader 
interests  of  the  state  will  not  admit  of  the  enforcement  of 
such  a  contract,  whatever  be  the  peculiar  interests  of  the  par- 
ties thereto  leading  to  its  fonnation.  While  this  is  gener- 
ally the  law,  there  are  some  states  in  which  a  contrary  nik 
obtains,  under  which  legal  sanction  is  given  to  executoiy 
agreements  waiving  exemption.  In  Alabama  the  constitu- 
tion and  statutes  of  the  state*  provide  that  no  waiver  of 
exemption  shall  be  effective  unless  in  writing,  and»  if  it  re* 
lates  to  real  estate,  unless  signed  by  husband  and  wife  and 
witnessed.  In  Georgia  the  constitution  *  permits  a  debtor  to 
waive  exemption  by  a  writing,  but  no  waiver  shall  extend  to 
wearing  apparel  and  $300  worth  of  household  goods,  kitchen 
furniture  and  provisions.  In  Illinois  *  waiv*er  of  the  home- 
stead exemption  by  executory  agreement  is  valid  only  when 
reduced  to  writing  subscribed  by  the  householder  and  his 
wife,  and  acknowledged  like  a  deed.  In  tlie  same  state  it 
if  determined  by  judicial  decision  that  executory  agreements 
waiving  exemption  as  to  personalty  are  valid  if  made  by  an 
unmarried  man;'  but  are  void  as  against  public  policy  if 
made  by  a  married  man.*  This  distinction  is  founded  upon 
the  evident  policy  of  the  exemption  laws  of  the  state  in  seek- 
ing to  protect  families  rather  than  unmarried  individuals. 
As  heretofore  noted,  the  Illinois  laws  extend  a  far  more  lib- 
eral exemption  to  householders  and  men  who  are  heads  of 
families  than  to  debtors  not  so  circumstanced 

Pennsylvania,  it  is  believed,  is  the  only  state  wherein, 
without  statutory  or  constituiional  countenance,  but  solely 
by  judicial  construction,  it  is  held  that  executory  agreements 
waiving  exemption  are  enforceable  by  whatsoever  class  or 
character  of  debtor  made.     It  is  difficult  to  sustain  such  con- 

*  Alabama  Constitution,  .Art.  X,  Sec.  7.    Code  Sec  2104  it  seq. 

•  Art  g,  Sec.  3. 

^  Laws  187 J,  p.  qq.    Karlicr  law  was  the  same:  L.  185 1.  p.  a$, 

•  Hmvell  vs   DaiUy,  163  III.  646  (1896). 

•  Re€ht  vs.  Kelly,  82  lU.  147  (iAtQ. 
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stnictiofi.  When  it  is  borne  in  mind  that  the  exemption  laws 
are  passed  from  the  highest  motives  of  public  policy,  it  woidd 
seem  that  it  were  beyond  the  power  of  the  individual  to  set 
the  object  of  those  laws  at  naught  and  make  possible  the 
very  consummation  they  were  designed  to  prevent  It  is 
true  that  in  many  of  the  states  the  exemption  laws  may  fail 
of  their  object  by  reason  of  the  neglect  of  the  debtor  to  claim 
their  benefit  after  execution  has  been  levied  In  others  of 
the  states  the  exemption  law  is  self-acting.  The  property 
exempt  is  not  subject  to  execution.  In  these  states  the  pos- 
sible neglect  on  the  part  of  the  debtor  to  claim  exemption  is 
guarded  against  The  Pennsylvania  Statute  is  not  so 
worded  as  to  withdraw  exempt  property  from  execution. 
The  statute  becomes  operative  only  if  its  provisions  are  in- 
voked by  the  debtor.  If  no  claim  for  exemption  is  made, 
the  exigency  of  the  execution  may  extend  to  the  last  article 
of  property  the  debtor  owns.  In  a  sense,  this  is  a  waiver  of 
exemption ;  and  it  was,  perhaps,  with  the  knowledge  of  the 
sanction  given  this  form  of  waiver  in  mind  that  the  courts 
of  Pennsylvania  upheld  the  validity  of  executory  agreements 
waiving  exemption.  The  leading  case  is  Casey.  Dumnore, 
23  Pa.  93,  decided  in  1854,  five  years  after  the  enactment  of 
the  exemption  law  it  construed.    Judge  Lewis  there  said : 

'*  It  hat  been  repeatedly  decided  by  thit  coart  that  the  exempttoo 
of  goods  from  execution  under  the  act  of  1849  is  a  privilege  for  the 
benefit  of  the  debtor  which  he  may  waive  even  by  the  omission  to 
claim  it  at  the  proper  time,  without  any  express  contract  for  the  pur- 
pose. But  where  at  the  time  of  contracting  the  debt  he  agrees  to 
waive  the  l>encfit  of  the  exemption,  and  this  forms  the  ground  of  the 
credit  given  to  him,  the  injustice  of  permitting  him  to  violate  his  con- 
tract and  thus  to  defraud  his  creditor,  is  too  palpable  to  need  illustra- 
tion, or  to  reauire  the  aid  of  precedents  to  discountenance  it.  Not- 
withstanding the  benevolent  provisions  of  the  statute  in  favor  of  un- 
fortunate and  thoughtless  debtors,  it  was  far  from  the  intention  of 
the  legislature  to  deprive  free  citizens  of  the  State  of  the  right,  upon 
due  deliberation,  to  make  their  own  contracts  in  their  own  way,  in 
regard  to  securing  the  payment  of  debts  honestly  due.  Creditors  are 
still  recognized  as  having  some  rights,  and' it  was  not  the  intention 
of  the  legislature  to  destroy  tbcm  by  impairing  the  obligation  of  con- 
tracts. It  frequently  happens  that  the  creditor  is  more  in  need  of 
public  sympathy  than  the  debtor.  When  a  poor  man  is  unjustly  kept 
out  of  money  due  to  him,  the  distress  arising  from  the  want  of  it  it 
often  greater  than  that  caused  to  the  other  party  by  its  collection. 
If  the  ^uiTe^ing  was  but  equal,  it  is  plain  that  one  man  should  not 
suffer  for  the  follies  or  misfortunes  of  another.    Every  one  shonM 
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bear  his  own  burthen.  The  statute  which  exempts  debtors  from  the 
oprratfon  of  this  principle,  did  not  take  away  from  them  the  right 
to  waive  the  privilege  thus  conferr^  whenever  their  oonsdcacct  or 
their  recessitics  prompted  the  waiver."  ** 

These  are  the  words  of  a  man  impressed  with  the  sense  of 
personal  obligation  and  dtity.  The  spirit  in  wbidi  the  opiii- 
ion  is  conceived  is  admirable  in  the  individual,  but  perhaps 
not  sufficiently  broad  for  the  formulation  of  a  rule  which 
should  bind  all  debtors.  The  exemption  laws  were  con- 
ceived from  a  re^^rd  for  the  weakest  of  the  citizens  of  a 
state  to  prevent  their  reduction  to  a  condition  of  complete 
want,  and  to  prevent  their  becoming  charges  upon  the  pub- 
lic. Their  necessities  at  a  time  when  entering  into  a  contract 
might,  and  often  undoubtedly  do,  lead  them  into  offering 
extravagant  inducements  to  a  creditor  or  into  submitting  to 
the  imposition  of  ruinous  terms.  If  excessive  interest  is 
contracted  for,  under  such  circiunstances^  the  bw  does  not 
hesitate  to  strSce  down  the  excess,  and  thus  brush  aside  the 
contract  of  the  parties,  and  in  effect  limit  their  capacity  for 
contracting.  Why  should  not  the  exemption  laws  be  en- 
forced in  the  same  manner  as  the  laws  against  usury?  Rea- 
sons of  public  policy  are  the  basis  of  each,  and  not  even  the 
necessities  of  debtors  should  be  permitted  to  validate  con- 
tracts that  render  the  provisions  of  such  laws  nugatory.  In- 
deed, it  is  against  the  consequences  of  their  necessities  that 
the  law  chiefly  aims  to  protect  debtors.  A  man  cannot  con> 
tract  away  his  liberty.  He  should  not  be  permitted  to  bar- 
gain away  the  last  dollar's  worth  of  property  wherewith  he 
might  have  procured  food  and  raiment  for  himself  and 
family. 

When  a  man,  or  one  of  his  family  who  have  the  right  to 
make  the  claim  for  him,  omits  to  claim  exemption  when  exe- 
aition  is  levied  against  him,  it  is  safe  to  assume  that  they 
can  afford  the  waiver.  UnlcJis  the  statute  is  frame<l  in  such 
wise  as  to  be  self-operative,  by  the  absolute  denial  of  the 
right  to  levy  execution  a[;;ain5;t  excmptct!  property,  its  bcne- 

^^  Stt  similar  reaAoninip  of  Ju*le«»  Thomp-on  in  Smiley  v  P<nvmjn,  j 
Gr.  (!*.•»  )  l^J  (1861).  and  Bozitnan  v  Smihy  ji  Pi  ?«  mRo<)  ;in4  ol 
Judge  Strong  in  Line's  app.  2  Gr   (Pa )  197  (1S3S). 
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ficentprovisions  can  be  enjoyed  when  execution  is  levied  only 
by  claiming  their  benefit  A  waiver  of  the  daim  at  such 
time  is  an  omission  against  which  the  law  camiot  guard,  and 
b  obviously  a  totally  different  thing  from  an  executory  coo* 
tract  of  waiver,  which  can  be  enforced  againsi  the  will  of  the 
debtor  when  the  levy  is  made  only  by  the  tntenrentioo  or 
with  the  sanction  of  the  law.  The  reckless  indifference  with 
which  a  debtor  will  sign  a  waiver  upon  assuming  an  obliga* 
tion,  his  heedlessneu  of  consequences  at  sudi  a  tune,  and 
over-confident  assurance  of  ability  to  meet  his  obligations  at 
maturity,  place  hnn  at  the  mercy  of  an  exacting  creditor. 
When  the  contractual  exactions  of  a  creditor  in  other  re- 
qMcts  contravene  the  policy  of  the  law,  they  are  unenforce* 
able.  There  is  no  reason  why  the  law  should  be  less  effective 
in  avoiding  contracts  which  contravene  its  policy  as  declared 
in  the  exemption  laws. 

Outside  of  Pennsylvania  these  views  have  received  general ' 
expression.  There  are  abundant  decisions  of  the  courts  of 
nearly  all  the  states  in  which  the  invalidity  of  executory 
wari-ers  is  demonstrated.  One  of  the  ablest  may  well  be 
quoted  at  length.  In  KneetU  v.  Newcomb,  22  N.  Y.  349 
( i860),  Judge  Denio  says: 

"  The  statittet  which  allow  a  drhtor  ...  to  retain,  at  against  tha 
legal  remedies  of  his  creditors,  ceruto  articles  of  prime  necessity,  to 
a  umited  amount,  arc  hased  upon  views  of  policy  and  humanity,  which 
would  be  frustrated  if  an  agreement  like  that  contained  in  these  notes, 
entered  into  in  connection  with  the  principal  contract,  could  be  sus- 
tained. A  few  words  contained  in  any  note  or  obligation  would 
operate  to  change  the  taw  between  those  parties,  and  so  far  disap- 
point the  intentions  of  the  legislature.  If  effect  shall  be  given  to 
such  provisions,  it  is  likc1>  that  they  will  be  generally  inserted  in 
obligations  for  small  demands,  and  in  that  way  the  policy  of  the  law 
will  be  completely  overthrown.  Everv  honest  man  who  contracts 
a  debt  expects  to  pay  it,  and  believes  he  will  be  able  to  do  so  with- 
out having  his  property  sold  on  execution.  No  one  worthy  to  be 
tnisted  would,  therefore,  be  apt  to  object  to  a  clause  subjecting  all 
his  prcperty  to  levy  on  execution,  in  case  of  non-payment  It  was 
against  the  consequences  of  this  over-confidence,  and  the  readiness 
of  men  to  make  contracts  which  m?y  deprive  them  and  their  families 
of  articles  indispensable  to  their  comfort,  that  the  legislature  has 
undertaken  to  interpose. 

"  When  a  man's  last  cow  is  taken  on  an  execution  on  a  judgment 
rendered  upon  one  of  these  notes,  it  ts  no  sufficient  answer  to  say  that 
it  was  done  Dursuant  to  his  consent,  freely  given,  when  he  contracted 
the  delM.    The  law  was  designed   to   prcrtect   him  against  hit  own 
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improvidence  in  giving  such  consent.  The  sUtutet  contain  many 
examples  of  legislation  based  upon  the  same  motives.  The  laws 
against  usury,  those  which  forbid  imprisonment  for  debt,  and  those 
which  allow  a  redemption  after  the  sale  of  land  on  esecotion  are  of 
this  class.   ...   In  these  cases  the  law  seeks  to  mitigate  the  const- 

fuences  of  men's  thoughtlessness  and  improvidence,  and  it  does  not, 
think,  allow  its  policy  to  be  evaded  by  any  langnage  which  nay  bt 
inserted  in  the  contract  It  is  not  alwasrs  e<|UMly  careful  to  shieM  . 
persons  from  those  acts,  which,  instead  of  being  promissory  in  their 
character  and  prospective  in  their  operation,  take  effect  immediately. 
One  may  turn  out  his  last  cow  on  execution,  or  may  release  an  equity 
of  redemption,  and  he  will  be  bound  l»y  the  act  In  thus  Ascriminating 
the  law  takes  notice  of  the  readiness  with  which  sangotnc  and  tncan- 
ttous  men  will  make  improvident  contracts  which  look  to  the  future 
for  their  consummation,  when,  if  the  results  were  to  be  presently 
realized,  they  would  not  emcr  into  them  at  alL  .  .  .    . 

"  The  maxim  modus  ti  cent'cntw  vineunt  legem  is  not  of  universal  ap- 
plication. It  applies  only  to  agreements  in  themselves  legal  Where 
no  rule  of  law  or  principle  of  public  policy  is  concerned,  the  parties 
may  by  contract  make  a  law  for  themselves.  One  object  of  the 
municipal  law  is  to  promote  the  general  welfare  of  society.  The 
exemption  laws  seek  to  accomplish  by  taking  from  the  head  of  the 
family  the  power  to  deprive  it  of  certain  property  by  contracting 
debts  which  shall  enable  the  creditors  to  take  such  property  on  exe- 
cution. The  parties  to  this  contract  sought  to  set  aside  those  laws, 
so  far  as  this  debt  was  concerned.    This  they  conld  not  da**  *> 

That  the  validity  of  executofy  waivers*  of  exemption  is 
still  upheld  in  Pennsylvania  attests  to  the  force  of  the  princi- 
ple of  Stare  decisis.  The  courts  of  that  state  have  long  since 
expressed  regret  that  broader  views  of  the  question  were  not 
taken  when  it  first  came  up  for  decision.  In  O'Nail  v.  Craig, 
56  Pa.  161  ( i867)»  Judge  Strong  said : 

"  Had  it  been  determined,  immediately  after  the  passage 
of  the  Act  of  April  9th,  1849,  that  a  debtor  could  not  deprive 
himself  of  that  exemption  from  execution  of  a  portion  of  his 
property  allowed  by  the  statute,  by  any  agreetnent  made  at 
the  time  the  debt  was  created,  the  object  of  the  legislation 
would  doubtless  have  been  better  secured"  " 

The  construction  of  the  exemption  laws  which  admits  of 
their  waiver  by  executory  agreement  ignores  the  principles 
of  public  policy  which  alone  justify  those  laws.    In  effect, 

"  For  other  expressions  of  opinion  in  accord  with  that  of  Judge 
Denio,  see  Afiles  v.  Betmeit,  94  Tenn.  651  (189s):  Carter  v.  Carter,  JO 
Fla.  558  (1884):  ^faxley  v.  Rogaii,  10  Bush  (Ky.)  i^  (1874);  and  Reeki  v. 
Kettr  163  111.  646  (i8qQ. 

»  See  also  Shelly's  app..  j6  Pa.  .173  ('850);  FirmsUme  v.  Madt,  49  Pa. 
393  (1865);  and  Carretsan  v.  FeKx,  6  iCulp  an  (1892). 
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this  narrow  construction  is  as  vicious  as  is  the  extreme  Ut>- 
erality  of  the  statutes  in  other  sUtes.  In  the  latter  case  the 
creditors,  in  the  former  case  the  community  itself,  may  suf- 
fer. In  either  case  the  debtor  is  subjected  to  strong  tempta- 
tions leading  to  fraud.  Where  exemptions  are  too  liberal* 
their  effect  on  debtors  has  been  noted.  Where  the  construe^ 
tion  of  the  law  is  narrow,  it  drives  the  debtor,  who  seeks  to 
escape  the  impoverishment  the  law  admits  of,  to  resort  to  all 
the  familiar  devices  intended  to  withdraw  his  property  from 
the  reach  of  creditors.  Concealment  of  assets  and  the  inevi- 
table property  claim  by  third  persons  are  the  consequences  of 
the  narrow  construction  of  exemption  laws,  which  sanctions 
their  waiver  by  executory  agreement 

The  extent  and  the  construction  of  the  exemption  laws 
should  be  determined  by  the  purposes  those  taws  were  in- 
tended to  accomplish.  For  the  benefit  of  creditors,  and 
after  a  long  evolution,  the  whole  of  a  man's  estate  and  his 
person,  as  well,  were  subjected  to  various  writs  of  execution. 
The  exemption  laws  were  a  reaction  against  such  drastic 
remedies,  designed  for  the  protection  both  of  the  state  and 
of  the  individual  debtor  and  his  family,  and  were  not  in- 
tended to  restrict  the  creditor's  rights  any  further  than  was 
necessary  to  maintain  the  independence  and  freedom  of  a 
debtor  and  preserve  hi^  ability  to  support  himself  and  his 
family.  Their  benevolent  purposes  should  neither  be  abused 
by  outrageously  liberal  statutory  enactments,  nor  frustrated 
by  narrow  judicial  construction.  Stanley  FoIm. 


THE  WAR  IN  THE  ORIENT  IN  THE  LIGHT  OF 
INTERNATIONAL  LAW. 

PAST  n. 

From  the  Siberian  seaport  of  Vladivostok  the  Russian 
cruiser  squadron  frequently  sallied  during  the  earlier  past 
of  the  war,  and  did  considerable  damage  to  the 
JSCJuiSS^  shipping  of  Japan  and  of  neutral  nations  as 
uSSStH'  ^'^'1*  '"^"^^  between  Februaiy  and  May,  1904, 
SSSiSSr!**^  were  sunk  the  Nakonoura  Mam,  Gozo  Mam 
and  Kinshiu  Maru.  The  first  two  vesscb  were 
Japanese  merchantmen,  the  last  an  army  tranq»rt^ 

The  question  at  once  presents  itself  as  to  the  right  of  the 
Russians  to  dispense  with  the  adjudication  of  a  Prize  Court 
as  to  the  character  of  the  cargoes  carried  by  the  capCuitd 
ships,  and  to  sink  them  out  of  hand.  Wheaton  says :  **  If  the 
vessel  belong  to  the  enemy,  and  the  captor  has  no  means  of 
retaining  possession  of  her,  or  of  bringing  her  into  port,  he  b 
then  justified  in  destroying  her,  but  it  is  his  duty  to  preserve 
her  papers  and  as  much  of  her  cargo  as  he  can  secure.'*** 
And  a  little  later  the  following  interesting  passage  occurs 
anent  the  same  subject:  "  During  the  Russo-Turkish  war  of 
1877  the  former  power  (  Russia)  was  alleged  to  have  made  a 
practice  of  sending  out  fast  steamers  from  Odessa,  whidi, 
white  they  avoided  the  Turkish  cruisers^  captured  Turicish 
merchantmen,  burnt  them  on  the  spot,  and  then  set  the  crews 
adrift  in  boats.  If  this -was  true,  it  was  an  undeniable  vk>- 
lation  of  international  law."  ^ 

One  naturally  wonders  whether  Russia  has  been  pursmng 
tactics  of  this  kind  in  the  present  war  ?  It  seems  established, 
however,  that  the  ships  in  question  were  sunk  oflF  the  coast 

*Th€  Anntial  Register,  1904,  pase  376;  Wir  and  Neutrality  in 
The  Far  East,  by  T.  J.  Lawrence.  M.A^  L.L.D^  page  401 

"  Wheaton,  (4th  English  ed.)  page  506. 

'"Wheaton,  page  507,  where  the  following  references  arc  cited 
for  the  statements  made;  Pari.  Papers,  Turkey  (Na  1),  18A  P*f* 
313;  and  The  Timet,  13  Dec.,  1877. 
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of  Korea  at  times  when  their  captors  .were  in  imminefit  dan- 
ger of  ilestruction  at  the  hands  of  a  superior  Japanese  naval 
force.  They  had  no  time  to  take  the  vessels  to  port,  nor 
could  they  spare  prize  crews  to  man  them.  The  additional 
and  distressing  fact  in  the  case  of  tlie  Kinshiu  Mans  that 
a  large  number  of  the  brave  troops  she  was  transporting 
sank  with  her,  can  hardly  be  made  the  basis  of  a  charge 
against  Russia,  it  being  clear  that  ample  opporttinity  to  sur* 
render  was  given  them,  and  that  their  refusal  was  wilful  and 
apparently  because  of  a  foolishly  sentimental  bravety. 

When  war  is  declared  between  two  states  tiiere  are  sure 
to  be  citizens  of  each  in  the  territory  of  the  other,  and  ships 
belonging  to  either  party  in  the  ports  of  the 
mStSi^  enemy.  In  the  good  old  days  the  custom  was 
uSiHTmI  for  a  state  which  contemplated  war  with  another 
nmimT^*'  to  levy  an  embargo  upon  all  pf  its  adversary's 
shipping,  whidi  happened  to  be  in  port  before 
the  declaration  of  war>  and  when  that  took  place  to  gather 
in  a  rich  haul  of  valuable  prizes.^ 

To-day,  however,  the  necessities  of  commerce  exercise  a 
dominating  influence  over  warfare,  and  such  things  are  man- 
aged very  differently.  Belligerent  nations  are  expected  to 
give  each  other's  ships  a  reasonable  time  to  leave  port  after 
war  is  declared.  This  period  for  departure  is  commonly 
known* as  ''Days  of  Grace."**  In  this  instance  the. 
Japanese  by  an  Imperial  decree  issued  February  9,  1904, 
gave  Russian  shipping  until  February  16  to  dear  from 
Japanese  ports,  and  granted  protection  also  to  Russian  ships 
sailing  before  that  date  direct  for  Japan.  Sudi  ships  were 
given  permis»on  to  discharge  cargo  and  return  by  a  speci- 
fied route.*^  These  regulations  could  hardly  be  caonsidered 
liberal  in  comparison  with  similar  rules  laid  down  in  other 
recent  wars;  but  the  privileges  granted  by  Russia  were  evco 
more  restricted. 

•"War  and  Neutrality,"  Lawrence,  page  491 
*War    and    Neutrality,    Lawrence;    rage    4s    For    liberal    ndes 
made  Iqr  U.  $l  during  the  war  with  Spain,  ice  Eaton's  International 
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Japanese. Imperial  Decree  of  Febmafy  9t^  1904* 
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Japanese  merchantmen  in  Russian  ports  at  tfie  time  war 
was  declared  (Fetmiary  lo)  were  peitnitted  to  stay  ''for 
such  period  as  may  be  necessary  in  proportioo  to  their  load* 
ing  requirements,  but  which  shall  in  no  case  exceed  forty- 
eight  hours,  counting  from  the  moment  thai  the  present 
declaration  is  published  by  the  local  authoritiet.''  "* 

It  may  be  said  in  passing  tfiat  the  regubtiens  respecting 
the  citizens  of  either  belligerent  residing  in  the  tcnitory  of 
the  other  were  quite  drastic  The  Japanese  permitted  resi* 
dence  under  certain  conditions,  but  the  Russians  expdled  the 
Japanese  from  Manchuria  without  a  day*s  notice,  thus  en- 
tailing great  suffering  upon  tfiousands  of  iunooent  and  udp 
offending  people.** 

The  result  of  the  foreg<»ng  facts  is  simply  this:  A  bel- 
ligerent nation  may  act  widi  great  severity  towards  the  eoo- 
merce  and  non-military  population  of  its  eiiemy  which  dianoe 
puts  in  its  power  at  the  beginning  of  a  war,  without  break- 
ing any  rule  of  international  law.  The  old  theory  which  we 
have  never  entirely  got  away  from  was  that  everything  be- 
longing to  the  enemy  which  could  be  captured  under  such 
conditions  was  fair  spoSL*^ 

To-day,  however,  two  powerful  factors  militate  against 
adherence  to  even  a  modified  form  of  the  old  theory,  llam^> 
ly,  humanity  and  commercial  interest  It  touches  our  hearts 
to  see  sudi  a  sight  as  the  flight  of  the  Japanese  refugees  from 
Port  Arthur,  and  it  touches  our  pocket-books  to  have  a 
belligerent  merchantman,  in  whose  caigo  we  are  interested, 
captured  in  the  enemy's  port  before  war  has  fairly  begun. 

For  these  difficulties  it  seems  well  to  apply  the  remedy 
suggested  in  other  matters.  Let  the  whole  question  of 
**  Days  of  Grace  '*  be  settled  by  the  next  Hague  Conference. 
It  is  of  too  nradi  importance  to  neutral  states  to  permit  the 
continuance  of  tfie  present  methods  of  determination.  It 
should  not  be  left  to  the  discretion  of  the  belligerents,  but 


"Sec  Aft  SmL  of  Ridei,  whidi  the  Iinpcrial  GofcraaMflt  «9 
enforce  during  the  War  with  Japaa. 
"*  War  and  Ncotraltty,  Lawrence,  page  Jl  I 

**Hairt  International  Law,  pafct  39i-39S-  ' 
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should  be  fixed  for  all  throogli  an  tinivcrial  agreement  by  aH 
Only  in  this  way  can  the  influence  of  malice  and  greed  be 
eliminated,  and  fair  and  equaUe  rules  be  obtained     ^ 

It  has  been  a  long  time  since  there  have  been  so  many  ap- 
parently flagrant  breadies  of  the  neutrality  of  harbors  b^ 
longing  to  non-belligerents  as  have  occurred  in 
SS^jSgr  ^  ^^^  conflict  This,  of  course,  was  largdy 
M  n«SM  due  to  the  fact  that  both  China  and  Korea  were 
far  too  weak  to  maintain  perfect  neutrality,  and 
the  belligerents  fell  into  the  habit  of  treating  their  territory 
as  personal  property. 

To  turn  to  a  case  in  point:  On  the  day  the  war  began 
(February  8,  1904)  a  Japanese  fleet  under  Admiral  Uriu 
steamed  into  the  harbor  of  Chemulpo,  Korea,  where  the  Rus- 
sian cruiser  Variag  and  her  consort,  the  gunboat  Korieta, 
were  anchored.  The  Japanese  commander  at  once  informed 
the  Russians  that  they  must  leave  the  harbor  at  once  and 
fight  at  sea,  or  he  would  attack  them  within  the  port** 

Then  occurred  what  has  since  achieved  considerable 
notoriety,  namely,  "  The  Protest  of  the  Three  Captains." 

It  happened  that  at  this  time  the  following  men-of-war 
were  also  in  Chdmulpo  harbor,  the  Talbot  (British),  Vicks- 
biirg  (American),  Pascal  (French),  and  Elba  (Italian). 
Tlie  captains  of  all  these  ships,  except  the  Vicksburg,  joined 
in  the  following  communication,  which  was  sent  to  Admiral 
Uriu  as  soon  as  his  position  was  made  known: 

"  We  consider  that,  in  accordance  with  the  recognized 
rules  of  international  law,  the  port  of  Chemulpo  being  a  neu- 
tral port,  no  country  has  the  right  to  attack  the  vessels  of 
another  power  lying  in  that  port,  and  that  the  power  which 
contravenes  those  laws  is  solely  responsible  for  any  loss  of 
life  or  damage  to  property  in  such  a  port.  We  accordingly 
protest  energetically  against  such  a  violation  of  neutrality, 
and  we  shall  be  happy  to  learn  your  decision  on  the  sub- 
ject." •• 

*llic  Anntial  Register,  igo4.  pafTC  37S^ 

**  International    I^w.    as    Interpreted    During   the    Rusao- Japanese 
War,  by  F.  F.  Smith  and  N.  W.  Sibley,  page  114. 
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This  protest,  whik  vigorous^  was  ineffcctiiaL  The  Rns- 
iian  ships  were  forced  out  on  the  9th,  and  after  fighting 
gamely  for  over  an  hour  against  a  greatly  superior  foice  they 
returned  to  port  badly  damaged  by  shell  fire  and  crowded 
with  wounded  and  dying. 

Assistance  was  immediately  given  to  fhem  by  aB  of  tfie 
foreign  war  vessels  in  the  harbor,  who  took  oiF  their  aew% 
including  those  who  were  wounded  and  those  who  were  not 
Subsequently  the  Russians  returned  in  rowboats  bdoopng 
to  the  neutrals  and  set  fire  to  and  blew  up  their  own  shyt. 
A  demand  made  by  the  Japanese  Admiral  for  the  men  so  res- 
cued was  refused  by  the  neutral  commanders,  and  eventually 
the  survivors  of  the  Russian  crews  were  put  ashore  in  Rna- 
stan  territory  outside  the  zone  of  hostilitiea. 

Now  three  questions  are  presented  by  the  events  just  nar- 
rated, namely: 

Did  the  Japanese  violate  the  neutrality  of  Korea? 

Was  the  protest  of  the  captanis  justified? 

Did  the  foreign  commanders  exceed  thev  rights  as  nen- 
trals  in  rescuing  and  liberating  the  Rossian  crews? 

These  questions  may  be  answered  categorically.  It  is 
quite  clear  that  Japan  ignored  the  neutrality  of  Korea  in 
forcing  the  Russian  ships  from  the  harbor  by  means  of 
threats,  and  her  defence  is  the  same  she  has  used  so  often 
during  the  present  struggle,  that  Korea  was  not  an  inde- 
pendent neutral  pc>\ver,  but  in  fact  nothing  more  or  less  tiian 
territory  in  dispute  between  the  belligerents  subject  to  an  in- 
effective and  fictional  government  As  has  been  previously 
observed  there  is  much  truth  in  such  statements,  but  Japan 
is  estopped  from  alleging  them  by  the  very  fact  that  pan  of 
her  casus  belli  was  Russia's  refusal  to  guarantee  the  terri- 
torial integrity  of  China  and  Korea.  To  admit  her  defence 
in  this  instance  is  to  deny  her  sincerity  in  taking  up  arms. 

With  regard  to  the  captains'  protest  it  is  hard  to  see  upon 
what  Icg^l  prinripV  it  was  based,  though  it  is  easily  explain- 
able upon  motives  of  humanity.  The  only  parties  irrvolved 
in  the  threatened  breach  of  neutrality  were  the  belligerents 
and  the  nation  of  Korea.     The  interests  of   the  captains* 
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countries  were  in  no  way  afTcctcd,  and  it  would  teem  that 
they  had  no  more  right  to  tiiter\  ene  than  a  stranger  to  a  con* 
tract  in  a  suit  between  the  promisor  and  promisee. 

The  third  question  is  csfiecially  interesting  because  it 
raises  a  point  which  was  considered  with  unusual  care,  but 
without  definite  result  by  The  Hague  Conference;  that  is  to 
say,  the  responsibility  of  neutral  rescuers  of  disabled  belli- 
gerenti. 

This  problem  was  not  definitely  solved,  the  nearest  the 
Conference  came  to  d*jing  so  wis  in  "Article  6  "  of  **  The 
Convention  for  the  Adaptation  to  MaritimeAVarfare  of  the 
Principles  of  the  Geneva  Convention  of  August  22,  1864*'* 
which  reads  as  follows: 

"  Neutral  merchantmen,  yachts,  or  vessels  having  or  tak- 
ing on  board  sick,  wounded,  or  shipwrecked  of  the  belliger- 
ents, cannot  be  captureil  for  so  doing,  but  they  shall  be  liable 
to  capture  for  any  violation  of  neutrality  which  they  may 
have  committed.*'  ** 

The  following  additional  articles  were  proposed  to  the 
Conference  by  Captain  Mahan  of  the  United  States  delega- 
tion, but  they  failed  of  adoption;  in  fact.  Captain  Mahan 
withdrew  than: 

*'  I.  In  the  case  of  neutral  vessels  of  any  kind,  hospital 
ships,  or  others,  being  on  the  scene  of  a  naval  engagement, 
which  may  as  an  act  of  humanity  save  men  in  peril  from 
drowning  from  the  results  of  the  engagement,  such  neutral 
vessels  shall  not  be  cotisiclered  as  having  violated  their  neu- 
trality by  that  fact  alone.  They  will,  however,  in  so  doing, 
act  at  their  own  risk  and  peril. 

*'  2.  Men  thus  rescued  shall  not  be  considered  under  the 
cover  of  a  neutral  flag,  in  case  a  deniami  for  their  surrender 
is  made  by  a  sliip  of  war  «>f  either  Mligerent  They  zn 
open  thus  to  capture  or  recapture.  If  such  demand  is  made, 
the  men  so  rescued  must  be  given  up,  and  shall  then  have 
the  same  status  as  if  they  Ind  not  been  under  a  neutral  flag. 


'The  Peace  Conference,  at  Tbo  Hajsue,  Hi»lls,  fwiice  ij6l 
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**  3.  In  case  no  such  demand  is  made  fay  a  belligerent 
ship,  the  men  so  rescued  having  been  delivered  from  the  con- 
sequences of  the  fight  by  neutral  interposition,  are  to  be  con- 
sidered hors  de  combat,  not  to  serve  for  the  rest  of  the  war 
unless  duly  exchanged  The  contracting  governments  en- 
gage to  prevent,  as  far  as  possible,  such  persons  from  serv- 
ing  until  disdiarged.''  ^ 

It  is  easily  seen  that  these  articles  reduce  tfie  act  of  rescue 
to  an  orderly  scheme,  and  while  they  render  the  rescued  liable 
to  become  prisoners  of  war  upon  demand,  they  give  them  a 
good  chance  of  escape  under  conditions  which  prevent  their 
continuing  as  a  menace  to  the  belligerent  which  has  disabled 
them. 

It  certainly  seems  th^t  the  foreign  captains  at  Chemulpo 
rendered  more  assistance  to  the  Russians  than  their  status  as 
neutrals  permitted,  but  on  the  other  hand,  the  lack  of  definite 
international  regulations  covering  their  actions  Was  unques- 
tionably the  reason  why  they  pursued  the  course  above  men- 
tioned. 

The  next  Conference  should  decide  definitely  how  far  a 
neutral  may  go  in  succoring  a  belligerent,  and  what  the  neu- 
tral's responsibility  is  to  the  other  belligerent  for  preventing 
the  return  of  those  rescued  to  their  nation's  military  strength. 
It  is  hardly  fair  that  when  one  belligerent  disables  the  fight- 
ing units  of  its  adversary,  th^  should  return  to  the  fray  as 
the  direct  result  of  the  intervention  of  a  neutral  power,  and 
it  matters  not  that  such  intervention  is  inspired  by  humane 
motives.** 

During  the  night  of  August  I  ith  and  12th,  1904, occurred, 
wliat  has  been  termed,  the  "  aitting  out  '*  by  the  Japanese  of 
the  Russian  torpedo-boat  Reshitelni.  This  vessel,  under  tlie 
command  of  Lieutenant  Rostach<ikovski  of  the  Russian 
Navy,  ha«l  been  sent  from  Port  Arthur  with  dispatches,  and 
reaching  the  Chinese  port  of  Chefoo  on  August  1  ith,  she  had 


•The  Peace  Conference.  Holls,  page  504. 

*In  this  coiinr>ction,  %tt  Art.  x  of  the  Second  CnnrentKNi  (/«  re. 
Maritime  Wirfarv).  agreed  to  at  The  Hague  Conference,  Wlieatorf, 
P«ge  477 
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been  placed  by  her  conunander  under  the  orders  of  Admiral 
Sah»  the  ranking^  oilicer  of  the  Chinese  Navy  at  Chefoa  It 
is  alleged,  with  apparent  truth,  that  she  had  disarmed  and 
that  her  engines  had  been  disabled 

Shortly  after  the  arrival  of  the  Reshitelni  the  Japanese 
destroyers,  Asashio  and  Kasumi,  appeared  off  the  port,  and 
after  lying  there  during  the  day  they  entered  in  the  even- 
ing, and  in  spite  of  the  commands  and  protests  of  Admiral 
Sah  they  boarded  the  Russian  ship,  and,  after  some  resist- 
ance on  the  part  of  her  crew  and  an  unsuccessful  attempt 
to  blow  her  up,  they  gained  possession  and  left  the  harbor 
with  the  Reshitelni  in  tow.** 

Now  there  is  no  doiiht  th^t  the  art  inn  of  J;iiian  in  this  in- 
stance was  prima  facie  a  gross  breach  of  China's  neutrality. 
It  IS  hornbook  law  that  warlike  operations  cannot  be 
carried  on  within  the  territorial  waters  of  a  neutral 
power.**  But  just  here  comes  the  crux  of  the  case.  Japan 
contends  that  China  was  incapable  of  maintaining  her  neu- 
trality, and  that  in  order  to  prevent  Russia  from  using  Chi- 
nese territory  for  purposes  of  recruiting,  rest  and  repair, 
she  was  obliged  to  interfere  in  a  way  which  was  in  appear- 
ance, though  not  in  fact,  contrary  to  the  rules  of  inters 
national  law.**  Japan  argues  that  in  the  case  of  Chefoo^ 
China  l.ad  winked  for  months  at  Russia's  "  wireless  "  sta- 
tion, which  we  dealt  with  in  a  previous  article.** 

On  the  other  hand,  it  appears  that  China  was  never  given 
a  chance  to  enforce  her  neutral  powers  towards  the 
Reshitelni.  That  vessel  seems  to  have  endeavored  to  com- 
ply with  every  rule  relating  to  internment,  and  if  the  Japan* 
ese  commander  had  any  doubts  about  it,  it  was  obvk)usly  his 
duty  to  call  upon  Admiral  Sah  to  enforce  the  law,  rather  than 
to  take  matters  into  his  own  hands  and  violate  the  spirit  and 


''International  Law,  Smith  and  Sibley,  page  tl6  ti  uq. 

■^Mieaton,  page  578L 

*\Var  and  Neutrality,  Lawrence,  chap,  x.,  page  203  tt  teq.  It  is 
interesting  to  compare  the  facts  in  question  with  our  own  action 
in  the  famous  '  Floilda  case/  as  to  which,  see  Wheaton.  page  581. 

"American  Law  Registet,  vpl.  53*  No.  II,  page  69$- 
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letter  of  one  rule  in  an  allq^  attempt  to  uphold  another.^ 
Japan  should  not  liave  assumed  China's  inability  to  maintain 
her  neutrality. 

Regard  it  as  we  niny»  we  can  hardly  see  anything  in  the 
facts  to  make  the  course  of  the  Japanese  anything  more  or 
less  than  a  gross  hrc.ch  of  the  neutrality  of  Qiina  and  an 
illegal  injury*  to  both  China  and  Russia.  Sudi  being  the 
case,  it  would  seem  that  China  has  just  and  lawful  cause  on 
which  to  base  a  claim  against  J^pan  for  infringing  her  rights 
as  a  neutral  and  sovereign  power.** 

At  an  early  sta^c  of  the  war  Russia  found  herself  in  a 
peculiar  and  uni-nviablc  por'>ttion  with  relation  to  her  naval 
Naval  Cm  Strength.  Thauks  to  the  exertions  of  Admiral 
fiY'h&t'^  Togi).  the  Port  Arthur  fltot  \\4S  eitlier  sunk, 
disabled  or  bottled  up  in  the  harbor;  while  the 
Vladivostok  squadron  was  too  weak  to  act  otherwise  than  as 
a  raiding  force.    So  much  for  the  ships  in  the  Far  East 

In  Europe  the  situation  was  little  better.  The  Mediter- 
ranean fleet  under  Admiral  Wirenius  v/as  at  Jibuti,  Frendi 
Somaliland;  the  Baltic  fleet  had  not  been  concentrated  or 
prepared  for  Hs  famous  globe-encircling  cruise;  while  the 
warships  in  the  Black  Sea  were  effectually  corked  up  there- 
in by  numerous  treaty  obligations.^ 

To  relieve  this  situation  Russia  did  three  things,  all  of 
which  raised  questions  in  international  law. 

Admiral  Wirenius  was  ordered  home  via  the  Red  Sea  and 
the  Suez  Canal. 

Several  vessels  were  sent  through  the  Danlanelles  as  mer- 

**  Eaton *s  InUrnationil  Liw,  page. 97. 

*  For  an  interesting  account  of  this  incident,  see  From  Tokio 
Through  Manchuria,  by  Major  Seaman*  U.  S.  A.,  page  174  #f  uq. 
Maior  Seaman  there  says :  **  It  is  only  fair  to  say  that  it  wit  the 
general  .:pin>on  in  Oietuo,  as  it  seems  to  have  been  cUewhcrc  in 
diplomatic  circles,  that  the  Japanese  had  committed  a  flagrant 
hfcach  oi  international  1.iw.  It  w9.'i  accepted  as  true,  everywhere, 
that  ihc  Rt'-i-'ian  vc-^fl  v^.i'.  -liiirmcd.  r\:u\  had  complied  absolutely, 
with  inicrn.'»tioi...l  rrquircni»-nts,  in  ca«rs  where  a  belligerent  war* 
^hip  \:-|t«;  ,1  iicii»*'"«'  port.' 

"War  and  NtM.tf.ihty.  I.awmuc.  page  uj;  International  Law, 
S  ii/.i    ^^    l?M'«l«y.    p-.;<e    ;a,    Tl..-     NrK»nl    Ki-gistrr,    1004.    page    J75 
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chantmcn,  atid  subsequently  fitted,  amied  and  comnussioned 
as  volunteer  cruisers. 

Finally,  the  Baltic  fleet  was  made  ready  for  sea  through 
almost  stq^erhiiman  exertion,  and  its  long  journey  was  only 
performed  by  the  aid  of  neutral  coal  obtained  in  many  ports, 
just  as  a  telegram  can  only  traverse  a  continent  by  means  of 
refay  batteries  which  thickly  dot  its  padt 

To  return  to  Admiral  VVirenius,  his  homeward  voyage 
was  marked  by  some  very  strange  conduct  on  his  part  He 
did  not  leave  Jibuti  until  thirty-six  hours  after  he  was  toM  to 
do  so.*'  He  then  captured  three  neutral  merchantmen  laden 
with  coal  for  Japan  while  returning  through  the  Red  Sea.** 
But  the  most  serious  diing  he  did  from  an  international 
standpoint  was  to  use  the  Gulf  of  Suez  as  a  cruising  ground, 
where  for  nearly  a  week  he  menaced  all  neutral  shipping 
approaching  the  Canal,  and,  as  will  readily  be  seen,  his  posi- 
tion  was  of  such  a  commanding  nature  that  the  commerce 
of  the  worM  was  at  his  mercy;  it  was  impossible  to  escape 
Wirenius  if  one  desired  to  traverse  the  CanaL** 

Now  the  convention  of  1888,  which  provides  for  the  neu- 
tralization of  the  Suez  Canal,  reads  as  follows:  "Article  I. 
The  Suez  Maritime  Canal  shall  always  be  free  and  open,  in 
time  of  war  as  in  time  of  peaces  to  every  vessel  of  com- 
merce or  war  without  destinction  of  flag. 

-  Consequent]y,the  High  Contracting  Parties  agree  not  in 
any  way  to  interfere  with  the  free  use  of  the  Canal,  m  time 
of  war  as  in  time  of  peace.  The  Canal  shall  never  be  sub- 
jected to  the  exercise  of  the  right  .of  blockade.  .  .  .  The 
High  Contracting  Parties  agree  that  no  right  of  war,  no  act 
of  hostility,  nor  any  act  having  for  its  object  to  obstruct  the 
free  navigation  of  the  Canal,  shall  be  committed  in  the  Canal 
and  iu  ports  of  access,  as  well  as  within  a  radius  of  three 
marine  miles  from  those  ports.'^ 


'War  Md  Nctttrality.  Lswrcncc,  page  114 

•  See  noC«  67.  .... 

*  Whejtno.  iiacc  31$.  wbcrc  tbe  legal  sUtM  of  the  cmsI,  is  ex- 
plained and  comoiented  on. 

"^WbeaUMi.  Appmdix  I,  page  8o6l 
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Thus  it  is  clear  that  the  Russian  Admiral  violated  the 
spirit,  if  not  the  letter,  of  the  bw.  It  is  probable  that  he 
hovered  at  a  legal  distance  .from  the  Canal  approadws,  but 
still  so  close  that  he  was  in  fact  maintaining  an  effective 
blodcade.  Obviously  it  win  be  necessary  in  the  Hglit  of  this 
occurrence  for  the  Powers  to  increase  the  extent  of  the  neo- 
tral  waters  adjoining  the  Canal,  or  in  the  next  important  war 
we  may  see  more  serious  results  from  a  similar  defiance  of 
international  law. 

Russia's  action  regarding  the  volunteer  cruisers  recalb 
some  interesting  facts  of  history.  Ever  sinces  the  treaty  of 
184 1  the  principle  of  closing  the  Straits  at  the  entrance  of 
the  Dlack  Sea  to  vessels  of  war  has  been  maintained  by  the 
concert  of  the  Powers.'*  This  principle  was  confirmed  by 
the  treaties  of  1856,**  and  subsequently  by  die  London  Con- 
vention of  1871/*  and  the  Eighteenth  Protocol  of  the  Treaty 
of  Berlin,  which  was  signed  in  187&** 

As  has  been  slated,  the  beginning  of  this  war  found 
Russia  with  a  fleet  of  warships  in  the  Black  Sea,  which  she 
was  allowed  to  keep  there  for  police  purposes,  but  with  no 
way  of  getting  them  ptit  without  contravening  the  above- 
mentioned  treaties. 

In  this  predicament  she  resorted  to  deception.  Taking 
three  swift  au.xiliary  cruisers,  the  Smolensk,  Petersburg  and 
Sevastopol,  the  Russians  disguised  them  as  merchantmen. 


**  Intrrnational  I^w,  Smith  &  Sibley,  page  JO. 

**  Tiitfrnational  Law,  Smith  &  Sibley,  page  31. 

*  Intcrnationnl  Law,  Smith  &  Sibley,  page  3a: 

'*  lntcrnatii>ti.il  Law,  Smith  &  Sibley,  page  33.  See  aUo  Wheaton, 
page  2jh,  uhere  the  following  occiirst:  **The  Treaty  of  Berlin, 
cont.iin.  no  express  nicniion  of  the  Dardanelles,  but  in  the  Eigh- 
teenth Protocol,  Lor  J  Salisbury,  declared  on  behalf  of  England  that, 
•the  o!iIigati».ns  nf  Her  Hritnnnic  Majesty,  relating  to  the  elofting 
of  the  Stra**^.  ilo  n«ft  go  further  than  an  engagement  with  the  Sul- 
tan to  ffiinit  i:i  this  r,».itt«r.  Mis  Majesty's  independent  determina- 
tion ill  ouiifnrniity  with  the  .  i)irit  of  existing  treaties.'  The  rienipo- 
It-nnnrirs  of  Rus^in,  derlarrd  in  reply  that,  'without  being  able 
exactly  to  n|i|rcri.itc  the  meaning  of  Lord  Salisbury's  proposition,* 
in  r!i,  jr  Mptni<>n.  the  i«iii)t-iple  uf  tho  closing  of  tTie  Straits  is  an 
I'.iiropt  .11  iirinriplr;  and  t1i.it  existing  >ttpn1atitms  are  binding  on 
the  part  of  all  tlu*  pnwcv^.  not  only  a<  regards  the  Sultan,  but  also 
a<  frr::,..U  2I1  thr  T.*  \cr-  -ignatorv  to  these  transactions'" 
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and  on  July  6th  and  7th,  1904,  sent  them  through  the 
Straits.  The  vesseb  flew  the  cenmiercial  flag  of  Russia, 
and  one  at  least  was  flying  the  Red  Cross  flag  and  painted 
white  to  resemble  a  hospital  ship. 

No  sooner,  however,  did  these  ships  reach  the  open  sea 
than  the  sunlight  gKnted  upon  the  shining  barrds  of  their 
guns,  and  from  peaceful  merchantmen  they  changed  in  a 
twinkling  into  veritable  greyhounds  of  the  sea.^ 

A  few  days  after  this  meumorphosis  (July  13th),  the 
Petersburg  seized  the  British  P.  and  O.  steamer  Malacca 
in  the  Red  Sea.  Ahhough  the  Malacca  was  simply  carry- 
ing ammunition  for  an  English  garrison,  the  Russians  took 
her  to  Algiers  as  a  prize,  and  did  not  release  her  until  July 
38tk~ 

Of  course,  this  incident  was  entirdy  irregular  in  itself, 
and  caused  a  great  outcry  in  England,  and  it  also  directed 
the  attention  of  the  Powers  to  the  status  of  the  captor  and 
her  sister  ships,  and  brought  up  the  paramount  question  of 
the  inviolability  of  the  Straits  agreements. 

It  really  seems  incontrovertible  that  the  passage  of  the 
Straits  by  the  Russian  vessds  was  in  contravention  of  all 
the  treaties  bearing  upon  the  matter.  The  ships  were  men 
of  war  in  disguise  at  the  time  of  tlie  passage.  It  would 
seem  that  Russia  might  legally  have  armed  and  commis- 
sioned them  at  sea  had  they  been  bona  fide  merchantmen  to 
start  with,  but  they  were  nothing  of  the  kind. 

England,  indeed,  has  insisted  strenuously  that  dieir  true 
status  was  that  of  privateers,  and  hence  constituted  a  viola* 
tion  of  the  Declaration  of  Paris.  Be  that  as  it  may,  the 
lesson  which  the  tnddent  as  a  whole  bears  for  the  world 
is  the  importance  of  providing  an  adequate  method  in 
all  cases  for  enforcing  an  observance  of  treaty  obligations, 
and  it  shows  how  foolish  it  is  to  entrust  sudi  enforcement  to 
so  vacillating  and  futile  an  agency  as  The  Sublime  Porte 

The  long  voyage  of  the  Baltic  fleet  was  chiefly  memorable, 


"The  Annual  Register,  1904,  page  317- 
^  International  Law,  Smith  Se  Sibley,  41. 
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from  a  legal  standpoint,  because  it  raised  questions  as  to 
duration  of  stay  in  neutral  waters,  s^upply  of  coal  by  neu- 
trals to  belligerents,  repairs  permissible  in  neutral  port%  and 
the  effectiveness  of  arbitration* 

In  dealing  with  the  various  ways  in  which  a  nentnd  may 
legally  furnish  assistance  to  a  beiUgerent  we  are  coafranted 
by  the  fact  that  there  is  a  great  divergence  of  opinioii  among 
the  nations  with  regard  to  the  amount  of  assistance  permissi- 
ble. 

England  is  the  most  powerful  adherent  of  the  narrow 
view,  while  France  is  the  foremost  champion  of  the  liberal 
theory.  We  shall  readily  understand  the  position  of  Great 
Britain  on  such  matters  if  we  note  the  ffdlowing  tngcnuoua 
paragraph,  which  recently  appeared  in  an  artidlb  eptifMl 
**  Maritime  Responsibilities  to  Tune  of :  Wan**  by  LaMcnaat 
Carlyon  Bellaii3»  R.  NL*^  Lieutenant  Bdbirs  says:  **  II  Is 
impossible  to  undentand  British  views  on  international:  hNP 
tmkss  we  keep-ever  before  us  the  fact  that  naval  soprcmacgr 
is  the  great  object  of  all  Brittdi  policy.  In  1904^  Britain's 
naval  expendlttu-c;  according  to  a  ?^Jinientary  tetiim»  vat 
m-er  $25,000,000  greater  than  that  of  France,  Germany  and 
Russia  combined.  Success  is  assumed  at  an  axiom;  and 
any  bw  tending  to  Umit  the  power  of  the  strong  navy  at 
opposed  to  the  weak  one  would  be  regarded  as  an  abrid^ 
ment  of  British  sea  power.  It  is  true  that  a  war  with  a. 
European  Power  may  result  in  stalemate,  but  Ae  can  con- 
sole herself  with  her  seatrity  on  the  sea  where  her  interests 
lie;  the  obvious  embarrassments  of  her  opponents'  positk)n» 
and  with  the  philosophical  maxim  that '  be  that  endureth  to 
the  end  shall  be  saveiL'  When,  in  acl^tion,  we  reflect  that 
Great  Britain  possesses  in  her  Empire  the  extensive  ooast- 
line  of  42,900  miles,  with  a  unique  series  of  coaling  stations 
along  every  trade  route  in  the  world,  we  see  at  once  that  she 
has  not  nearly  the  same  need  as  her  rivals  to  secure  during 
war  any  benevolent  neutral  assistance." 

In  accordance  with  the  spirit  displayed  in  the  foregoing 

'^  The  North  American  Review,  vol.  i8i.  No.  3,  |Mf c  i(8L 
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quotation.  Great  Britain  refuses  to  allow  belligerent  war- 
ships to  stay  in  her  ports  longer  than  twenty-four  hours,  and 
refuses  to  sell  them  more  than  enough  coal  to  take  them 
to  the  nearest  neutral  or  national  port,  and  insists  further- 
more that  such  coal  shall  be  used  only  for  navigation. 

On  the  other  hand,  France  and  countries  which  like  her 
are  not  great  colonial  powers,  permit  belligerents  while  in 
their  ports  to  purchase  supplies  and  make  repairs  which  may 
be  necessary  for  "  the  subsistence  of  the  crews  and  the  safety 
of  the  navigation/'  ^  Nor  do  they  insist  upon  such  rigid 
rules  with  regard  to  the  length  of  time  a  belligerent  may  stay 
in  their  harbors.  For  instance,  Admiral  Rojestvensky 
stayed  at  Kamranth  Bay,  French  Gxhin  China,  from 
April  14th  to  April  22d,  1905,  and,  so  it  is  alleged,  coaled 
and  provisioned  there.  Now  the  query  is  pertinent,  if  there 
is  such  a  difference  in  the  rules  adhered  to  by  various  na- 
tions, what  is  really  the  law? 

The  answer  is  that  there  are  only  a  few  fundamental  rules 
of  neutral  conduct  in  such  matters  which  may  be  regarded 
as  binding  upon  all  nations,  and  that  all  minor  regulations 
are  left  to  the  discretion  of  the  individual  powers,  with  the 
proviso  that  no  discrimination  shall  be  made  as  between 
belligerents. 

Hence  the  policy  of  neutrals  in  such  matters  is  entirely 
governed  by  their  own  resources^  and  a  country  like  Eng- 
land which  in  time  of  war  needs  little  or  no  neutral  assist- 
ance is  sure  to  frame  rules  which  will  reduce  such  assist- 
ance to  the  minimum,  while  a  country  such  as  France  will 
obviously  pursue  a  contrary  policy.  It  may  be  said  liere 
that  the  United  States  seems  to  have  followed  England  in 
matters  of  this  kind,  although  her  own  position  and  interest 
seem  to  render  an  adherence  to  the  French  theory  advisa- 
ble.~ 

"The  North  American  Review,  vol.  i8i.  No.  1,  page  176,  where,  a 
French  view  of  the  subject  is  presented  by  M.  Charles  Dupuit, 

'•Eaton's  International  l^w.  page  98;  Article  by  Hon.  Hannis 
Taylor,  The  North  American  Review,  vol.  181,  No.  a,  page  161 
«»P .  pag«  J^S- 
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As  to  the  rules  which  all  neutrals  must  observe  tiicj  i 
ply  provide  that  there  must  be  no  warlike  operations  in  i 
tral  ports,  there  must  be  no  supplies  of  arms  or  roonttioiis  of 
war  furnished  to  belligerents,  nor  must  their  forces  be  ie» 
cruited  upon  neutral  ground.** 

The  interesting  questions  as  to  the  limitation  of  stay  and 
of  supply  of  coal  and  provisions  are  within  the  discvetion- 
ary  category  just  mentioned,  and  are  far  from  settled.  The 
reason  given  for  a  strict  limitation  is,  that  a  liberal  ruling^ 
results  in  indirectly  assisting  one  belligerent  to  war  upon 
another. 

The  champions  of  the  liberal  view  say,  however,  that  sudi 
assistance  is  by  no  means  certain  to  help  the  belligerent  in 
carrying  on  the  war,  but  is  simply  a  sale  to  him  of  neeessi- 
tif s  of  life,  and  if  equal  opportunities  are  given  to  each  bd- 
ligerent  no  injustice  is  done.*^ 

The  matter  seems  very  arguable,  and  it  would  smadc  of 
dogmatism  to  attempt  to  decide  it 

In  the  case  in  point  a  great  deal  of  assistance  was  unques- 
tionably given  to  the  Russian  fleet,  mostly  from  French 
sources,  and  it  is  seemingly  tme  that  without  such  ex- 


**  The  Principles  of  International  Law,  by  T.  J.  Lawrence,  ^gt 
SiSi  tt  sio.    See  also  Eaton's  International  Law,  page  «& 

*— In  The  North  American  Review,  vol.  i8i,  Na  a;  at  page 
183,  M.  Dupuis  says:  "French,  as  compared  with  English  doe- 
trines,  allow  neutral  States  much  greater  liberty  of  action.  Tbcf 
leave  them  the  option  of  permitting,  or  forbidding,  certain  acta, 
which  the  English,  are  inclined  to  hold  should  be  necessarily  for* 
forbidden.  The  French  custom  imposes  many  less  restrictions 
than  the  British.  ^  •  •  France,  throws  her  porta  wide  open 
to  belligrent  warships;  she  does  not  limit  the  length  of  their  stay; 
she  only  limits  it  to  twenty-four  hoars,  when  they  have  entered 
the  port  with  prizes  taken  from  the  enemy.  Warships,  which  have 
soueht  refuge  in  a  neutral  port,  to  escape  the  enemy's  pursuit,  art 
free  to  stay  or  to  leave.  If  the  enemy  wishes  to  reduce  them  to  a 
«tate  of  impotence,  it  is  for  him  to  take  the  necessary  measures  to 
make  if  dangerous  for  them  to  leave.  Belligerent  warships  which 
have  entered  a  French  port,  may  eflFect  repairs  there,  or  take  hi 
stores  necessary  for  navigation,  or  for  the  subsistence  of  their 
crews;  they  may  not,  on  the  other  hand,  recruit  combatants,  or 
provide  themselves  with  arm^,  munitions,  or  articles  for  use  in 
action.  Their  stay  in  a  neutral  port,  may.  therefore,  allow  them 
to  leave  it  with  fresh  means  of  navigation,  but  not  with  any 
increase  of  fighting  strc.igth."    See  aho  Wheaton,  page  sQ7- 
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traneoos  aid  it  wouM  never  have  been  aUe  to  contplcte  its 
long  voyage  and  engage  in  the  terrible  battle  of  the  Korean 
Straits.  There  is  no  question  that  Germany  would  be 
guilty  of  a  breach  of  neutrality,  should  she  allow  a  Russiao 
army  to  march  across  her  territory  to  invade  France,  and  it 
is  a  nice  problem  whether,  after  all,  the  French  treatment 
of  the  Baltic  fleet  does  not  differ  merdy  in  degree  from  sudi 
conduct* 

Brief  notice  may  be  taken  of  the  famous  **  North  Sea  In- 
cident "  which  occurred  early  in  the  voyage  of  the  ill-starred 
Baltic  fleet  The  facts  are  sufficiently  well  known,  and  re- 
quire little  discussion.  Some  English  trawlers  in  the  North 
Sea  were  fired  upon  by  the  Russians  during  the  night  of  Oc- 
tober 2ist  and  22d,  1904,  with  the  result  that  several  fisher- 
men were  killed  ^nd  woimded,  and  one  vessel  was  sunk. 
The  Russians  mistook  the  fishing  boats  for  Japanese  de- 
stroyers." 

The  interest  of  the  incident  in  international  law  arises 
simply  from  its  diqxMition.  Despite  a  popular  outcry  in 
Britain,  which  a  few  years  ago  would  have  in  all  probabil- 
ity resulted  in  immediate  war,  the  government  maintained 
its  poise,  and  the  matter  was  settled  by  arbitration  under  the 
provisions  of  Articles  9  to  14  of  The  Hague  Gmvention  of 

1899.- 

The  report  of  the  Arbitral  Commi^«ion  provided  for 
prt^r  compensation  to  the  sufferers,  and  dealt  with  the 
offence  in  diplomatic  terms,  which,  while  they  did  not  seem 
as  severe  as  the  occasion  required,  still  had  the  effect  of  re- 
storing nearly  normal  relations  between  tVtC  parties  to  the 
controversy. 

The  incident  as  a  whole  may  well  be  regarded  as  a  tri- 
ttmph  for  the  cause  of  international  peace. 

There  are  one  or  two  other  matters  which  may  properly 
be  considered  untler  naval  operations  on  the  high  seas,  aud 

*The  Annual  Register,  igi?t.  pages  aat  and  3161 

•The  Law  Magazine  anM  Review,  vol.  xxx,  Na  3J15;  pare  «oj; 

The  Hague  Conference,  K>IU.  pa^<i  303-240;  lnteriiatii.*nai  Law, 

Smith  &  Sibley,  pages  '^83  aud  451. 
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forenK>st  among  these  is  the  sinking  of  the  British  steamer. 
Knight  Commander,  by  the  Vladivostok  squadron  on  July 
24th,  1904,  off  Idzu.  The  vessel  was  laden  with  alleged 
contraband  railroad  material,  and  the  Russians  claimed 
that  they  could  not  spare  a  prise  crew,  were  themselves  in 
imminent  danger  of  capture,  and  had  no  time  to  take  their 
prize  to  port  for  adjudication.*^ 

This  occurrence  raised  the  question  discussed  in  the  begin- 
ning t)f  this  article  in  its  most  acute  form,  for  here  it  was  a 
matter  not  between  the  belligerents  alone,  but  between  a  bel- 
ligerent and  a  neutraU  English  authorities  have  contended 
that  under  no  circumstances  could  Russia's  actfon  in  this 
case  be  justified,  and  such  a  contention  is  in  line  with  the 
British  policy  above  mentioried,  for,  in  case  of  war,  England 
would  never  be  so  far  from  her  own  ports  as  to  render  a 
similar  act  a  necessity.  However,  it  seems  that  if  a  nation 
is  willing  to  make  ample  reparation  in  case  she  makes  a  mis- 
take as  to  the  character  of  the  Cargo,  destination,  etc,  there 
is  no  valid  reason  why  she  should  not  in  extreme  cases  sink 
a  neutral  ship  carrying  contraband.  She  has  to  choose  b^ 
twcen  allowing  munitions*  of  war  to  proceed  to  her  adver- 
sary's assistance  or  running  great  risk  of  naving  her  own 
ships  captured  in  taking  them  to  port  for  adjudication.  In 
this  dilemma  sinking  the  contraband  seems  to  be  the  only 
way  of  cutting  the  Gordian  knot,  and  in  such  a  case  the  nen- 
tral  nation  has  no  right  to  take  offence,  since  it  is  univer- 
sally acknowledged  that  ships,  carrying  contraband,  trade  at 
their  peril.  Of  course,  wherever  possible  a  prize  should  be 
taken  to  port  and  given  the  benefit  of  a  trial,  but  in  a  dear 
case  under  the  above  circumstances  such  action  as  Russia 
took  seems  justifiable. 

Several  times  during  the  war  the  belligerents  searched  the 
mail  steamers  of  neutral  powers,  and  while  these  actions 
seemed  generally  to  be  within  the  right  of  search  enjoyed  by 

**  The  Annual  Register,  1904,  pages  17s  ^"4  ^i?  • '  Internatioiial 
Law,  Smith  &  Sibley,  page  186;  The  Law  Magazine  and  Review, 
vol.  XXX.  No.  334.  ptge  80:  Articles  tif  Messrs.  Taylor  and  Belhirs, 
??orih  ^T»'*nran  Review,  vol,  181 ;  No.  i,  pages  16B  and  171. 
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Mligcrents  upon  the  high  sea,**  still  it  seems  well  to  call 
attention  to  the  fact  that  the  United  States  has  for  yean 
insisted  that  only  in  extreme  cases  is  there  any  jostificatioo 
for  interfering  with  the  mails  of  a  neutral  power.**  This 
policy  is  attributable  to  commercial  interest,  which  demands 
that  a  peculiar  sanctity  shall  attach  to  the  mails  as  the  instru- 
ments of  trade  the  world  over. 

There  has  probably  never  been  a  war  m  which  sub> 
marine  mines  pbycd  so  important  a  part  Their  value  as 
destructive  agents  was  amply  demonstrated  be- 
fore the  conflict  was  a  month  old.  The  sinking 
of  such  powerful  vessels  as  the  Petropavlosk 
and  the  Hatsuse  with  hundreds  on  board,  not 
to  speak  of  many  less  serious  catastrophes,  showed  plainly 
the  terrible  power  of  these  unseen  foes.**  But  the  most 
serious  feature  of  the  situation  was  in  relation  to  neutral 
ships. 

Unquestionably  these  mines  are  legal  instruments  of  war- 
fare so  long  as  they  are  confined  to  territorial  waters;  that 
is,  so  long  as  they  are  moored  within  three  miles  of  die  shores 
but  it  seems  indiqaitable  that  in  this  war  mines  were  em* 
ployed  miich  farther  out  Many  were  found  floating  at 
large  far  out  in  the  Gulf  of  PcchiK,  constituting  a  hor- 
rible menace  to  innocent  and  unoffending  merchantmen.** 

It  is  clear,  then,  that  immediate  steps  shotild  be  taken  to 
restrain  mining  operations  in  future  contests  within  legal 

"In  Eaton's  International  Law,  the  following  appears  at  pafc 
laS:  "TKe  right  of  visiting  and  searching  a  merchant  ship  on  tne 
seas,  whatever  be  the  ships,  whatever  be  the  cargoes,  whatever  be 
the  destination,  is  aa  incontestable  right  of  the  lawfully  com- 
missioned cruisers  of  a  belligerent  nation  •  •  •  because  till 
they  art  visited  and  searched,  it  does  not  appear  what  the  ships, 
or  the  cargoes,  or  the  destination  are,  and  it  is  for  the  purpose  of 
ascertaining  these  facts  that  the  necessity  of  this  right  off  visita- 
tion and  search  exists."    (Sir  W.  Scott) 

**War  and  Neutrality,  Lawrence,  pages  190  and  191;  see  also 
article  by  Commander  von  Uslar,  NorUi  American  Review,  vol  181, 
No.  2,  page  186. 

*  The  Annual  Register,  1904.  page  pt, 

"From  Tokio  Through  Manchuria,  by  Major  Seaman,  chayi 
vii;  Among  Russian  Mines  in  the  Gulf  of  Pechili,  at  page  107. 
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limits.  But  at  this  point  we  encounter  a  hot  dwcwssioo  as  to 
what  those  limits  should  be. 

There  are  many  who  contend  that  while  three  miks  was 
a  proper  distance  fifty  years  ago,  yet  to-day  it  is.  nol  far 
enough  because  owing  to  the  increased  range  of  modem 
guns  a  power  holding  the  shore  has  gained  control  over  at 
least  four  more  miles  of  his  sea  front  than  he  formerly  had. 
On'  the  other  hand,  if  the  limit  of  territoriality  is  increased 
the  danger  to  neutral  commerce  from  mines  and  torpedoes 
will  be  greatly  increased  with  it  The  question  is  a  nice  ooe, 
and  very  difficult  to  determine,  but  it  would  seem  that  it 
would  be  wise  to  increase  the  territorial  limits  subject  to  spe- 
cial regulations  affecting  mines  and  torpedoes  at  a  certain 
distance  from  shore.** 

Practically  none  of  the  interference  with  neutral  vessds 
which  we  have  just  discussed  would  have  occurred  if  die 
qw*tiMSMto  belligerents  had  not  suspected  that  the  nentrds 
^'•■^^"■^•^      were  carrying  contraband  of  war. 

The  word  contraband  has  a  meaning  whidi  is  peculiar  to 
international  law;  it  signifies  articles  or  goods  which  are 
clearly  fitted  by  character  or  destination,  or  both,  for  use  in 
warfare  by  a  belligerent  state.  The  law  allows  the  confisca-> 
tion  of  such  goods  when  captured  by  a  belligerent,  but  it  is 
imperative  that  their  contraband  character  shall  be  decided 
wherever  possible  by  a  prize  court 

Modem  international  law  has  divided  contraband  into 
two  classes — namely,  absolute  and  conditionaL  That  is  to 
say,  articles  such  as  arms,  powder,  etc,  about  which  there 
can  be  no  doubt  are  absolutely  contraband,  while  sudi  a 
thing  as  railroad  material,  for  instance,  is  only  considered 
contraband  if  its  destination  and  other  circumstances  show 
th^t  it  was  in  all  probability  intended  to  be  used  in  warfare. 

It  is  customary  for  each  belligerent  to  state  clearly  at  the 
beginning  of  a  war  exnctly  what  articles  it  will  consider 

*  North  American  Review,  vol.  i8i.  No.  a,  pv^  184:  Intematioiial 
Law,  Smith  &  Siblry,  pages  9497;  War  and  Neutrality,  Lawrence, 
pages  M-III. 
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coiitrAniid»  ud  this  oouric  wss  woOofftii  vf  bodi  pulict  to 
the  cooHict  mdcf  dhcwwioiL 

On  Fd>miy  loth,  1904,  die  Jiyaiiete  Govcmrocnt  noti- 
fied the  powen  as  to  the  articles  it  wooid  consider  oontrn> 
band,  asid  this  notification  recognized  the  <fistinction  abofc 
aOoded  to  between  "  absolnte  "  and  **  conditional "  contra- 
band* 

Absohrte  contraband  was  made  to  indode  ''militafj 
weapons,  ammunition,  explosives^  and  materials  (tnclndtng 
lead,  saltpetre,  sulphur,  etc),  and  machineiy  for  mtiang 
them,  uniforms,  naval  and  mOitaiy,  militasy  aocoutrementi^ 
armour-plated  machinery,  and  materials  lor  the  oonstn» 
tion  or  equipment  of  ships  of  war." 

Among  goods,  conditionally  contraband,  that  is  to  sagr» 
contraband  if  in  all  probability  destined  for  military  usc^ 
were  classed  **  provisions,  drinks^  horses,  harness,  fodder, 
vehicles,  coal,  timber,  coins,  gold  and  silver  bullion,  and 
materials  for  the  construction  of  telegraphs,  telepboncs  and 
railways.**  •• 

On  the  other  hand,  the  ''Rules  which  the  Imperial  Govern- 
ment win  enforce  during  the  war  with  Japan,**  which  were 
issued  by  Russia  February  28%  1904,  made  no  distinction 
between  absolute  and  conditional  contraband.  Further* 
more,  they  included  as  absolute  contraband  articles  whidi 
hitherto  had  not  been  regarded  among  the  nations  as  even 
conflitionally  sa  The  three  most  offensive  clauses  of  the 
"  Rules  '*  provided  that  the  following  should  be  considered  as 
aHcdutely  contraband: 

**  8.  Evety  kind  of  fuel,  such  as  coal,  naphtha,  alcohol, 
and  other  similar  materials. 

"  9.  Articles  and  material  for  the  instaDation  of  tele- 
graphs, telephones  or  for  the  construction  of  railroads. 

**  la  Generally,  everything  intended  for  warfare  fay  sea' 
or  land,  as  well  as  rice,  provisions,  and  horses — beasts  of 
burden  and  others  which  may  be  used  for  a  warlike  purpose; 

**  Imperial  Decree  of  Japanese  Government,  pnblitbed  Febmair 
loth,  1904. 
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if  they  are  transported  on  the  account  of,  or  are  destined  for 
the  enemy,"  •* 

These  ''  Rules  "  were  an  entirely  new  departure  in  inter- 
national law,  and  were  met  by  vigorous  protests  from  the 
powers,  notably  Great  Britain  and  the  United  States. 

Secretary  Hay,  writing  to  Ambassador  McCormidc,  oa 
August  30th,  1904,  regarding  the  capture  and  condemnation 
of  the  American  steamship  Arabia,  laden  with  flour  for 
Japan,  thus  tersely  and  forcibly  stated  the  position  of  our 
own  government :  "  When  war  exists  between  powerful 
states,  it  is  vital  to  the  legitimate  maritime  commerce  of 
neutral  states  that  there  be  no  relaxation  of  the  rule^-no 
deviation  from  the  criterion — for  determining  what  consti- 
tutes contraband  of  war,  lawfully  subject  to  bdligerent  cap- 
ture; namely,  warlike  nature,  use,  and  destination.  Arti* 
des  which,  like  arms  and  ammunition,  are  by  their  nature  of 
self-evident  warlike  use,  are  contraband  of  war  if  destined 
to  enemy  territory;  but  articles  which,  like  coal,  cotton  and 
provisions,  though  of  ordinarily  innocent,  are  capable  of 
warlike  use,  are  not  subject  to  capture  and  confiscation  un- 
less shown  by  evidence  to  be  actually  destined  for  Ae  mili- 
tary or  naval  forces  of  a  belligerent"  ** 

Not  until  September,  1904,  did  Russia  recede  in  way  way 
from  her  extreme  position,  and  then  she  only  modified  it  by 
an  order  which  in  effect  recognised  the  status  of  provisions 
as  conditionally  contraband. 

Russia's  action  with  regard  to  coal  was  absolutely  it 


"Sec  Art  vi.  of  the  Rnks,  which  the  Imperial  GovenMMent  will 
enforce  during  the  war  wiUi  Japan  and  Appendix  lU  to  tectkm,  M, 
of  the  Instructions  approved  Ij  the  Admiralty  Coonctl,  Septen^bcr 
20,  1900. 

"  See  Letter  of  Hon.  John  Hay  to  Hon.  Robert  S.  McCormicfc, 
dated  August  30th,  1904;  No.  143,  Diplomatic  corr^pondence  with 
U.  S.  Embassy  in  St.  Petersburg.  Published  by  0ept.  of  Sutc 
See  also  on  the  general  subject  Wheaton  pages  667-673;  International 
Law,  Smith  &  Sibley,  pages  194-257-  Leading  cases  on  International 
I^w,  Pitt  Cobbett,  pages  3i>-333;  Eaton's  Intcmatioiial  Law^ 
pages  108-116;  Lawrence  on  International  Law,  pages  598-69^ 
Sir  Henrv  Maine,  in  his  interesting  Lectures  on  International  Law 
says:  **  From  the  very  beginning  of  International  Law,  a  beUif* 
erent  has  been  allowed  to  prevent  a  neutral  from  supplying  his 
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sistcnt  with  her  position  at  the  West  African  Gmference  of 
i884-85»  when  she  refused  to  admit  that  it  was  even  condi- 
tionally contraband.** 

By  a  supplement  to  tlie  above-quoted  rules,  imw  oottoo 
suitable  for  the  manufacture  of  explosives,  was  added  to  the 
list  without  regard  to  the  fact  that  such  cotton  is  just  as  suit- 
able for  purposes  of  peaceful  manufacture** 

It  is  true  that  the  fortune  of  war  prevented  the  Russian 
'* Rules"  from  creating  the  international  complications 
which  would  naturally  flow  from  their  enforcement,  but 
nevertheless  there  is  no  question  but  that  they  constituted  in 
themselves  a  most  serious  breach  of  international  law,  and  it 
would  seem  that  the  powers  would  be  justified  in  taking  all 
proper  steps  to  avoid  the  repetition  of  such  a  brazen  defiance 
of  the  most  fundamental  rules  relating  to  contraband  of  war. 

enemy  with  things  capable  of  being  used  immediately  in  war.  Siicll 
things  are  called  technically  '  contraband  of  war.*  and  may  be  con- 
demned,  independently  of  all  question  as  to  the  neutrality  of  the 
owner.  The  ship  and  cargo  are  taken  into  a  port  of  the  captor; 
the  contraband  is  condemned  in  a  prize  court,  but  the  fate  of  the 
ship  itself  varies.  If  the  ship  belongs  to  the  owner  of  the  contraband 
or  if  the  owner  of  the  ship  is  privy  to  the  carriage  of  the  contra- 
band, the  ship  is  condemned,  but  not  so.  if  the  ship  belongs  to  a 
different  owner,  who  knows  nothing  of  the  destination  of  the 
contraband  commodities.  This  branch  of  International  Law  it 
complex,  and  difficult,  but  it  owes  its  intricacy  and  difficulty  to 
one  special  question:  What,  are  the  articles  stigmatized  as  contra* 
band?  From  the  verv  first,  Grotius,  had  laid  down  that,  things 
directly  used  in  war — for  example,  weapons — were  contraband.  He 
h^d  also  ruled  that  things  U5eless  in  war,  articles  of  luxury,  at  he 
described  them,  were  not  contraband.  But,  outside  these  categories, 
there  were  a  great  number  of  things  capable  of  employment,  botk 
in  war  and  peace— rri  »im'if*itis  tisus — and  it  i»  in  regard  to  therte 
that  innumerable  questions  have  arisen.  Are  articles  of  naval 
construction — for  example,  the  raw  materiaU  of  sails  and  cordage- 
contraband?  Do  they  become  so  at  any  particular  stage  of 
manufacture?  Are  iron,  brass,  steel,  etc.,  contraband?  Are  coah 
and  horses?  Are  provisions  contraband?  To  these  qaestiom,  aO 
sorts  of  answers  ha\*e  been  given.  In  many  special  treaties,  tlit 
list  of  contraband  and  non-contraband  commooitiet  it  given,  and 
the  practice  of  States  is  extremely  various.  On  the  whole,  the 
most  general  rule  which  can  be  laid  down,  is  that,  with  the  excep- 
tion of  weapons,  or  munitions  of  war,  the  contraband  or  noil- 
contraband  character  of  the  cargo  must  depend  on  its  dettinatioav 
and  on  the  nature  of  the  particular  war  which  is  going  on.** 

*  International  Law.  Lawrence,  page  612;  British  State  Papera, 
Africa  No.  4    (1885),  pages  132.  M3.  3»i 

**  See  Supplement  to  Russian  War  Rulet,  istoed  April  list,  1904. 
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Several  such  matters  have  been  dealt  with  under  previews 
QMttiMs«i  headings,  and  it  is  merely  necessary  to  say  a 
i«t«rMMM  yffQf^  about  the  Mandjur,  and  the  squadroii 
of  Admiral  Enquist 

At  the  outbreak  of  hostilities  the  Russian  gunboat 
Mand  jur  was  bottled  up  in  Sban|^  harbor  by  the  Japanese 
cruiser  Akitsushima. 

China,  as  she  had  a  right  to  do,  ordered  the  Mandjur  to 
depart  in  twenty-four  hours,  but  the  big  Japanese  cruiser 
was  in  the  offings  so  the  Russian  refused  to  leave. 

This  was  a  breach  of  international  law  with  r^ard  to 
China,  but,  as  usual,  she  was  too  weak  to  enforce  her  neu- 
trality. Japan  might  have  taken  this  for  a  pretext  to  sail 
in  and  force  a  fight,  as  she  did  in  the  case  of  the  Reshitebu. 
However,  she  chose  a  more  pacific  course,  and  finally  an 
agreement  for  the  internment  of  the  Mandjur  was  arrived 
at  between  all  the  parties.  Internment^  meaning  in  this,  as 
in  all  cases,  disarming  the  ship  and  crew,  and  keqMug  then 
at  the  place  of  internment  till  the  end  of  the  war. 

The  incident  was  simply  another  evidence  of  China's  in- 
ability to  assert  her  rights  as  a  sovereign  power.** 

The  case  of  Admiral  Enquist  was  peculiar.  On  June 
gth,  1905,  he  turned  up  with  three  cruisers^  battered  surviv- 
ors of  bloody  Tsushima,  in  Manib  harbor,  and  asked  for 
permission  to  make  repairs  and  then  sail  forborne. 

Permission  to  do  so  was  denied  him,  however,  on  die 
ground  that  his  injuries  had  resulted  from  warfare 
and  not  from  dangers  of  the  sea.  He  was  warned  to 
leave  at  once  or  intern^  and  chose  the  latter  alternative.** 

It  certainly  seems  upon  authority  that  the  distinction  our 
Government  made  as  to  the  source  of  the  injuries  is  a  new 
departure  in  international  law. 

The  rule  hitherto  has  been  that  a  wounded  belligerent  diip 
might  make  repairs  in  a  neutral  port,  and  was  exempt  from 
the  usual  requirement  of  departure  within  twenty-four  hours. 

*War  and  Neutrality,  Lawrence,  page  ij7;  Wheaton,  page  Sfi^ 
on  the  subject  of  Interrnnent. 
**  North  Afsericaa  Review,  voL  iti.  No.  a,  pagea  1^  iSbl 
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True  it  is  that  our  new  rule  may  be  merdy  a  port  regula- 
tion,  and  therefore  perfectly  legal,  for  we  can  make  these  at 
will  so  long  as  they  apply  equally  to  all  bdligerenti.  But 
it  is  submitted  that  our  action  was  tmwise  in  view  of  the 
fact  that  we  are  not  a  great  colonial  power  like  England,  and 
some  time  we  may  be  confronted  with  our  own  ^  ruk  " 
when  our  ships  are  seeking  asylum  in  distant  seat. 
In  conclusion,  it  may  be  said  that  the  present  war  has  been 
ctBrtMiM  an  inestimaUe  boon  to  international  law,  and 
will  in  all  probability  make  for  general  peace. 

The  question  it  has  raised,  some  of  which  we  have 
briefly  totKhed  upon,  demand  adequate  solution,  and  that  at 
no  distant  daj. 

A  new  Hague  Conference  is  an  absolute  necessity  in  the 
light  of  recent  events,  and  let  us  hope  that  success  may  attend 
its  deliberations,  and  that  it  may  have  the  unseen  guidance 
of  Htm  who  is  not  only  the  God  of  Battles,  but  also  the  God 
of  Love 

Theodore  /•  Croyjim. 
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As  Marked  by  Decisions  Selected  from  thb  Asvavcb 

RSPOETB. 


ALTERATIONS.  , 

The  Supreme  Court  of  Alabama  decides  in  Nonet  et  oL 
V.  Cfay,  38  Southern,  916,  that  an  alteration  of  a  vendor^s 
mmutm  'i^  <^€  ^ft^  ddiveiy  by  writing  the  word 
«*— ^  "  west "  after  the  word  "  south/'  in  the  descrip- 
tion of  the  land  for  which  the  note  was  given,  is  not  a 
material  alteration.  Compare  Lasier  v.  Wescott,  26  N.  Y. 
MS- 


ATTORNEY  AND  CUENT. 

In  Wetter  et  al  v.  Jersey  City,  H.  and  P.  St.  Ry.  Co^ 
61  Atl.  459,  the  Court  of  Errors  and  Appeals  of  New  Jctmj 
c*«trMt«i  decides  that  a  contract  between  attorney  and 
BaptoyMBt  client,  stipulating  that  the  former  in  considera- 
tion of  his  services  to  be  rendered  in  prosecuting  an  action 
for  the  client,  shall  receive  a  part  of  the  recovery,  is  execu- 
tory merely,  the  cause  of  action  remaining  in.  the  client,  and 
the  attorney  obtaining  no  interest  therein,  either  by  way  of 
assignment  thereof  or  lien  thereon. 

It  is  further  held  that  a  right  of  action  for  personal  in- 
juries negligently  inflicted  by  another  is  not  assignable  be- 
fore judgment,  in  the  absence  of  a  statute  authorizing  it 
With  this  decision  compare  the  Pennsylvania  case  of  Pat- 
ten  v.  Wilson,  34  Pa.  299. 


BANKRUPTCY. 

The  Supreme  Court  of  Pennsylvania  in  Christ,  Appellant, 

v.  Zchner,  212  Pa.  188,  lays  down  the  very  important  rule 

that  where  a  bill  of  sale  of  a  stock  of  goods  is 

D*ai7!5^'of     given  for  money  loaned  and  to  be  advanced 

pmicmio*     ^.j^j^^yj  possession  of  the  goods  being  taken,  but 

mnr^  than  four  months  afterward  and  within  four  months 

762 
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from  the  institution  of  bankruptcy  proceedings  aguost  tht 
vendor,  there  is  indorsed  on  the  bill  of  sale  a  statement  to  the 
effect  that  the  loan  is  still  due,  and  that  possession  is  hereby 
given,  the  title  to  the  goods  will  be  deemed  to  have  passed 
by.  the  original  bill  of  sale  without  any  unlawful  preference. 
Compare  with  this  decFsion  In  re  Clifford,  136  Fed.  475 ;  and 
Bemhisel  v.  Firman,  89  U.  S.  x/a 

In  re  Perley  and  Hays,  138  Fed.  927,  the  United  States 
District  Court  (E.  D.  Missouri,  N.  D.)  decides  that  a  part- 
ptirtMrthi^:  ncrship  is  not  insolvent,  within  the  meaning  of 
i»«oit«mf'  ijje  Bankruptcy  Act  of  1898.  when  the  property 
of  the  partnership,  together  with  that  of  th^  individual  mem- 
bers,  exceeds  in  value  the  indebtedness  of  the  finn  and  mem- 
bers. Compare  Vaccoro  et  al.  v.  Security  Bank  of  MempUi 
et  at.,  103  Fed.  436. 


CARRIERS. 

The  Supreme  Court  of  Louisiana  decides  in  Vincent  and 
Hayne  v.  Yazoo  and  At.  V.  R.  Co.,  38  S.  816,  that  a  railroad 
pniffiit  la  company  which  receives,  as  a  connecting  carrier, 
SMto4  cmm  outsjde  of  the  state,  cotton  in  bales,  shipped  in 
sealed  cars  which  were  in  good  condition,  under  through 
contracts  to  which  it  was  no  party,  and  which  hauled  such 
cars  unopened,  and  in  like  good  condition,  to  their  place  of 
destination,  and  there  delivered  the  cotton  to  the  consignee, 
cannot  be  held  liable  for  the  wet  and  dirty  condition  of  su€li 
cotton  outride  and  inside  the  bales  when  so  delivered.  See 
in  connection  with  this  case  Beede  v.  IVis.  Cent,  Ry.  Co.,  95 
N.  W.  454. 

The  Supreme  Court  of  Michigan  decides  in  Rcmey  y. 
Petroit  United  Ry,,  104  N.  W.  420,  that  where,  in  an  action 
infdriM  to  ^^^  injuries  to  a  passenger,  there  was  evidence 
^0^^^-  that  before  plaintifTs  injury  the  day  for  her 
marriage  had  been  set,  and  preparations  were 
then  being  made  therefor,  and  that  after  the  injury  the  mar- 
riage was  indctinitcly  postponed  because  of  her  injuries 
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CARRIERS  (Gbotiawd). 

whidi  were  peimanent,  such  proof  was  sufikieiitly  definite 

to  warrant  a  recoveiy  for  the  postpooement  of  friaintiflrs 

marriage 


CHINESE  EXCLUSION. 

In  United  SMis  y.  Ah  San,  138  Fed.  77s.  the  United 
States  Circuit  Court  of  Appeals  (Ninth  Circuit)  decides 
ttmi  Bmrw  ^^^  where  a  Chinese  slave  girl  was  brought  to 
•'^•■^  the  United  States^  and  her  entry  secured  bjr 
fraud  in  violation  of  the  exclusion  laws,  her  subsequent  mar- 
riage in  this  country  to  a  Chinese  inhabitant  registered  as  a 
Chinese  laborer  and  not  entitled  to  have  a  wife  in  this  coun- 
try, is  not  a  defense  to  proceedings  for  her  deportation ;  and 
especially  where  the  marriage  was  at  her  solicitation,  for  her 
protection,  and  was  not  followed  by  co-hatiitation,  nor  a|h 
parently  regarded  by  the  parties  as  nK>re  than  a  formalitjr. 


CONSnRACY. 

A  decision  of  interest  as  bearing  upon  the  law  with  rda- 
tton  to  organized  labor  occurs  in  Loewe  it  oLv.  Calif omia 

iflfwy  to      ^^^^^  Federation  of  Labor  et  a!.,  139  Fed.  yi. 

B«.kM.      i^  is  ^^^^  hd  j  i^  ^  Vmttd  States  Cmnk 

Court  (N.  D.,  California)  that  the  fact  that  tfie  ultimate  ob- 
ject of  a  combination  is  to  benefit  the  parties  tfiereto  in  their 
business  or  property,  which  is  in  itself  lawful,  will  not  pre- 
vent such  combination  from  being  an  unlawful  con^racy, 
where  its  immediate  object  and  purpose  is  to  injure  or  6^ 
stroy  the  business  of  another  by  means  of  a  boycott;  nor  ii 
such  combination  rendered  lawful  because  the  acts  con- 
templated and  done  pursuant  thereto  might  lawfully  be  done 
by  an  individual  acting  for  himself  alone.  The  court  further 
decides  that  the  concerted  action  of  labor  organi»tion\ 
state  and  local,  in  declaring  a  boycott  against  the  business 
and  gooJs  of  a  manufacturer  of  another  state,  to  compel  lum 
to  unionize  his  business,  as  demamlcd  by  an  affiliated  organi- 
7ition,  followed  by  the  sending  out  of  circulars  and  agents 
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CONSPIRACY  (CoMinued). 

afinouncin^  such  action,  and  that  dealers  buying  or  selltnc 
the  goods  of  the  manufacturer  will  also  be  treated  as  **  tin* 
fair/'  and  by  attempts  by  other  means  to  interfere  with  and 
destroy  his  business,  constitutes  an  unlawful  conspiracy^ 
which  the  courts  will  enjoin.  The  case  is  very  thoroughly 
considered  and  presents  a  valuable  review  of  the  matters  in- 
volved. Compare  Casey  v.  Cincinnati  Typographical  Uniam 
No.  3,  45  Fed  13s,  12  L.  R.  A.  193. 


CONSTITUTIONAL  LAW. 

In  Bryan  v.  City  of  Chester,  Appellant,  212  Pa.  259*  the 
Supreme  Court  of  Pennsylvania  decides  that  a  municipality 
^^     has  no  power  to  enact  an  ordinance  forbidding 
ciiuSS:    citizens  to  erect  bill  boards  on  their  own  property 
wS^Saa    merely  because  such  boards  arc  unsif^tly,  or 
may  create  a  nuisance.    Any   citizen   against 
whom  sudi  an  ordinance  is  sought  to  be  enforced  is  entitled 
to  the  protection  of  a  court  of  equity.    It  is  held,  however, 
that  under  the  police  powers  of  a  mtmicipality  it  may  pfXh 
hibit  the  erection  of  insecure  bill  boards  within  its  limits,  pre* 
vent  the  exhibition  from  secure  ones  of  immoral  or  indecent 
advertisements  or  pictures,  and  protect  the  community  from 
any  acttial  nuisance  resulting  from  the  use  of  them,  but  it 
can  go  no  further.    In  view  of  the  extent  to  which  adver- 
tising is  being  carried  in  modem  business  diis  dedsion  is 
of  special  interest 

The  United  States  Grcuit  Court  (E.  D.  Kentucky)  de- 
cides in  Commonwealth  of  Kentucky  v.  Powers,  139  Fed. 
MicrtaihMtiM  ^5*^'  *^*  *  person  charged  with  crime  in  a  state 
^^^*^  court  has  the  right  to  be  tried  by  a  juxy  selected 
from  persons  possessing  the  statutory  qualifica* 
tions  of  jurors,  without  discrimination  against  those  who 
belong  (o  the  same  political  class  as  himself  becatise  they  be- 
long to  such  class;  and  such  right  is  one  secured  to  him  by 
the  clause  of  the  Fourteenth  Amendment  of  the  Federal  Con- 
stitution prohibiting  a  state  from  denying  to  any  persoo 
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CONSTITUTIONAL  LAW  <0»timcd). 
within  its  jurisdiction  the  equal  protection  of  the  lawt^  The 
case  is  a  decision  with  reference  to  an  indictment  against 
one  of  the  persons  accused  of  the  assassination  of  Governor 
Goebel  of  Kentucky,  and  presents  a  very  thorough  and  ex- 
haustive review  of  the  questions  invohred 

The  Supreme  G>urt  of  California  holds  in  IVelA  v.  Crass, 
8i  Pac  229,  that  a  law  reducing  the  interest  rate  on  a  re- 

CMind      demption  of  land  from  execution  sale  b  not  un- 

OMn^ttM*     constitutional  since  it  is  held  that  it  does  not 

impair  the  security  of  the  creditor  or  affect  injuriously  the 

interest  of  the  debtor.    G)mpare  Hooker  v.  Burr,  194  U.  S. 

415. 

The  United  States  Circuit  Court  of  Appeals  (Fifth  Gr- 
cuit)  holds  in  Illinois  Cent.  R.  Co.  v.  Mississip^  Railroad 
Commission,  138  Fed.  327,  that  the  Eleventh 
Amendment  to  the  Federal  Constitution,  pro- 
hibiting the  bringing  of  a  suit  against  a  state  by 
a  citizen  of  another  state,  cannot  be  construed  to  nullify  die 
power  conferred  on  Congress  to  regulate  the  commerce 
among  the  several  states,  nor  prevent  an  action  to  restrain  a 
state  railroad  commission  from  enforcing  an  order  injuii* 
ously  affecting  interstate  commerce. 

It  is  therefore  decided  that  where  complainant  railixMd 
company  supplied  a  county  seat  with  three  south-bound 
trains  per  day,  and  the  only  objection  thereto  was  that  die 
equipment  and  time  thereof  was  unsatisfactory,  the  State 
Railroad  Commission  had  no  power  to  order  complainant  to 
cause  two  of  its  fast  south-bound  trams,  operated  mainly  for 
the  transportation  of  interstate  through  business  on  a  fast 
schedule  in  order  to  comply  with  the  United  States  mail  coo- 
tract  and  to  make  close  connections  at  the  destination  with 
other  roads,  to  stop  at  such  station  under  the  State  Code, 
empowering  such  commission  to  require  all  passenger  trains 
to  stop  for  passengers  at  all  county  seats,  etc  Compare 
Clsvelatrd.  etc.,  Ry.  v.  Illinois,  177  U.  S.  514. 
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COPYiUGHT. 

In  lVkii€'Smith  Musk  Pub.  Co.  ▼.  Apollo  Co.,  139  Fed. 
427,  the  United  Sutes  Circuit  Court  (S.  D.  New  York) 

mmai^  holds  that  a  musical. oompositioiiy  as  an  idea  or 
cmpmMm  intellectual  conoeptioii,  is  nol  sidiject  to  cofqr* 
right,  but  only  its  material  embodiment  in  the  form  of  a 
writing  or  print  may  be  cofyyrighted;  and  a  copyright  of 
such  a  printed  composition  is  not  infringed  by  a  perforated 
record  or  sheet  designed  for  use  with  a  mechanism  to  play 
the  composition  on  a  musical  instrument  See  in  connco* 
tion  with  thb,  note  to  CUalaud  ▼.  Thayer.  58  C  C  A.  273. 


CORPORATIOMS. 

The  United  States  Circuit  Court  of  Appeals  (Eighth  Cir- 
cuit) decides  in  Ward  v.  Board  of  Regents  of  Kansas  Sialo 

^^^  .  Agricultural  College,  138  FeA  37a,  that  where  a 
"^nnrnTi/*  s^tute  inovporatihg  the  board  of  regents  of  the 
Kansas  Agricultural  College  authorized  sudi 
board  to  remove  any  professor  whenever  the  interests  of  the 
college  required,  such  provision  became  a  condition  of  a  con- 
tract for  the  employment  of  a  professor  for  a  specified  time; 
and  hence,  in  the  absence  of  fraud  or  bad  faith,  regents  in 
discharging  a  professor  before  the  termination  of  such  con* 
tract  were  not  liable  in  their  corporate  capacity  for  damages 
for  a  breach  of  such  contract  Compare  Board  of  Regents 
V.  Mudge,  21  Kansas  223. 


It  is  decided  by  the  Supreme  Court  of  Pennsylvania  in 
Cook  Y.  Carpenter  (No.  2),  McCord's  Appeal,  212  Fa*  177, 
that  where  an  act  under  which  a  corporation  is 
chartered  provides  that  shares  shall  be  trans- 
ferable on  the  books  of  the  company  **  subject  to  such  regu- 
lations as  the  by-laws  may  prescribe,"  and  the  by-laws  pfx>- 
vide  that  no  transfer  shall  be  made  while  the  books  are  dosed, 
a  stockholder  who  sells  his  stock  at  public  auction  while  the 
books  are  closed,  and  by  reason  of  the  closing  of  the  books 
does  not  get  the  stock  transferred  to  the  purchaser,  the  in- 
solvency of  the  company  happening  in  the  meantime^  is  not 
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CORPORATIONS  (Omtinocd). 

relieved  from  liability  for  the  unpaid  amount  due  on  the 
original  subscription  to  the  stock.  The  principle  of  the  de- 
cision is  that  the  transfer  must  be  complete  and  in  accordance 
with  the  by-laws  of  the  corporation  to  fix  the  liability  of  the 
transferee  and  release  the  transferror.  See  and  compare 
Allihone  v.  Hager,  46  Pa.  4& 

In  American  Alkali  Co.  v.  Kurts^  138  Fed.  392*  the  United 
States  Grcuit  Court  of  Appeals  (Third  Circuit)  deddet 
stMkiMMtra:  ^^^  ^^^f  ^"^^^f  acting  as  agent  for  the  owners  of 
AMMMot  5^^  Qf  a  corporation  in  which  he  himself  had 
no  interest,  caused  the  same  to  be  transferred  on  the  books 
of  the  company  to  a  third  person,  who  was  an  employee  of 
the  company,  and  without  interest  in  the  stodc»  the  actual 
ownership  of  which  remained  as  before,  did  not  diereby  na- 
der  himself  liable  for  an  assessment  thereafter  made  by  the 
directors^  where  no  fraud  or  deception  was  practiced  on  the 
conqiany. 


CRIMINAL  LAW. 

In  Bardin  ei  at.  y.  State,  38  S.  833,  the  Supreme  Court  of 

Alabama  decides  that  a  requested  instruction  that,  unless 

^  each  of  the  jury  was  convinced  of  defendants^ 

guilt  from  the  evidence,  they  should  be  acquitted, 

was  properly  refused.    Compare  Andrew  v.  State,  134  Ala. 

47- 


DEATH  BY  WRONGFUL  ACT. 

The  Supreme  Court  of  Kansas  decides  in  Hartley  v.  Hari- 
ley,  81  Pac.  505,  that  damages  recovered  on  account  of  a 
i>«-t«6M:  wrongful  act  committed  in  the  state  of  Iowa  rc- 
otou;:>utiM  suiting  in  the  death  of  a  resident  of  Kansas  are 
to  be  disposed  of  according  to  the  statute  of  the  state  of  Iowa 
relating  to  that  subject.  See  2  Wliarton,  Conflict  of  Laws. 
Sec  480,  d.  19. 
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FELLOW  SERVANTS. 

A  decision  of  practical  interest,  applying  the  felloW  servant 
rule,  occurs  in  Zilver  v.  Robert  Craves  Co.,  94  N.  Y.  Sitppi 
714,  where  the  New  York  Supreme  Coiut 
(Appellate  Division,  First  Department)  holds 
that  an  elevator  operator  is  a  fellow  servant  of  one  employed 
by  the  same  master  to  address  and  stamp  envelopes.  It  is 
further  held  that  where  plaintiff  alleged  that  his  falling  down 
an  elevator  shaft  was  caused  by  insufikient  light,  and  it  ap* 
peared  that  sufficient  lights  were  furnished  by  the  master, 
but  that  a  fellow  servant  had  failed  to  light  them,  the  negli- 
gence,  if  any,  was  that  of  the  fellow  servant 


GIFTS 

The  Court  of  Chancery  of  New  Jersey  holds  in  Nicklas  v. 
Parker,  61  Atlantic  267,  that  a  mere  savings  bank  deposit 
teviazAiuak    vn^^t  by  an  intestate  in  her  own  name  as  trustee 

o»pMii  £q,.  another,  who  was  a  mere  friend,  over  which 
deposit  intestate  exercised  complete  control  during  her  life, 
was  insufficient  to  establish  a  gift  of  the  deposit  inter  vivos, 
or  to  create  a  trust  entitling  the  alleged  beneficiary  to  the 
deposit  as  against  intestate's  administrator.  It  is  further 
decided,  applying  this  rule,  that  where  intestate  deposited 
money  in  a  savings  bank  in  her  own  name  as  trustee  for  cer- 
tain persons  who  were  dead  at  the  time  the  accounts  were 
opened,  the  deposits  passed  to  her  administrator  after  her 
death.  Compare  with  this  decision  the  case  of  Matter  of 
Totten,  179  N.  Y.  112,  71  N.  E.  748,  and  the  article  on 
"  Judicial  Legislation  in  New  York,"  14  Yale  Law  Journal, 
No.  6,  p.  315. 


HABEAS  CORPUS. 

The  United  States  Circuit  Court  (N.  D.  West  Virginia) 

decides  in  Ex  parte  Caldwell^  138  Fed  487,  that  Section  9 

niHficiMffti   ^'  ^^  Federal  Constitution  providing  that  the 

privilege  of  the  writ  of  habeas  corpus  shall  not 

be  suspended  unless  when,  in  cases  of  rebellion  or  invasion, 
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HABEAS  CORPUS  (Continued). 

the  public  safety  may  require  it,  is  not  a  grant  of  power  (o 
the  federal  courts,  but  a  prohibition  against  its  suq^enrioo 
by  Congress  or  the  executive. 


INDICTMENT. 

The  Supreme  Court  of  Alabama  decides  in  State  ex  ret 

Attorney  Gaicral  v.  Judge  of  Eighth  Judicial  Circuit,  38  S. 

vaiMity:      ^3S»  ^^^  vfUtTt  z  Statute  creating  a  judicial  cir- 

4«tff«  4%uctm  ^.yi^  ^^j  jIj^  ^flj^  ^f  Judge  thereof  was  uncou- 

stitutional  and  void,  but  independently  of  the  statute  there 
existed  in  a  certain  county  the  oflfice  of  circuit  judge  and  a 
circuit  court  for  that  county,  and  the  judge  commissioned  by 
the  Governor  under  the  void  statute  attempted  to  exercise 
the  duties  of  the  office  of  circuit  judge  in  the  county  in  ques- 
tion, an  indictment  preferred  by  a  grand  jury  organized  by 
him  was  valid.    Norton  v.  Shelby  County,  1 18  U.  S.  441. 


INJUNCTIONS. 

The  Supreme  Court  of  Washington  holds  in  Dempsie  v. 
Darling,  81  Pac.  152,  that  where  plaintiflf  owned  a  vacant 
Kiihuof      '^  adjoining  a  building  in  which  defendant 
^cIwmIt'      niaintained  a  house  of  prostitution  and  wished 
to  improve  the  bt,  but  could  not  possibly  do  so, 
because  any  building  he  might  erect  would  be  unavailable 
for  any  lawful  purpose,  because  of  the  use  to  which  the  ad- 
joining premises  were  put,  he  was  entitled  to  an  injunction 
restraining  defendant  from  continuing  to  maintain  the  house 
of  prostitution.    Compare  Dana  v.  Valentine,  5  Mete  & 


INSANE  PERSONS. 

The  Supreme  Court  of  Alabama  decides  in  Walker  v. 

Winn,  39  S.  12,  that  the  transfer  of  a  note  by  an  insane 

c««irMt*:     pay«€.  as  it  involvcs  the  making  of  a  contract. 

Validity       jj  absolutely  void,  and  may  be  impeached  by  the 

payor  on  the  ground  of  the  payee's  insanity  at  the  time  of 

the  transfer.    Compare  Carrier  v.  Scars,  4  Allen  33d, 
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INSURANCE. 

Tlie  United  States  Gfcnit  Court  of  Apfoh  (Ei{hdi  Gr- 
out) holds  in  Aetna  Life  Ins.  Co.  w.  Dunn,  i^  Fed.  629^ 
M  that  the  tenn  occiipoition**  as  employed  ni  an 
accident  poBcj»  inplies  nnpljr  that  which  at  the 
tune  of  the  accident  constitutes  the  assoied's  principal  bosi- 
INSURANCE  (ConlMcO. 

ness  or  pursuit;  that  which  engages  his  attention  and  time, 
as  distinguished  from  that  which  is  inddcntalljr  connected 
with  the  life  of  men  in  any  or  all  oor.upattons.  Compare 
Sione  ▼.  U.  S.  Cos.  Co.,  34  N.  J.  Law,  371. 


METEORITES 

An  interesting  decision  distinguishing  between  real  and 
personal  property  occurs  in  Oregon  Iron  Co.  y.  Hughes,  81 
^^  ^  Pac  572,  where  it  is  held  that  a  meteorite  or 
aerolite,  though  not  buried  in  the  earth,  is  never- 
theless real  estate,  belonging  to  the  owner  of  the 
land,  and  not  personal  property,  in  the  absence  of  proof  of 
severance.  The  Court  further  decides  that  mere  evidence 
of  a  tradition  that  Indians  reverenced  a  meteorite,  washed 
their  faces  in  the  water  contained  therein,  and  treated  it  as 
a  kind  of  magic  or  medicine  rock  bekwgii^  to  the  medicine 
men  of  the  tribe,  and  that  there  were  fantastic  pot-holes 
therein,  thought  to  have  been  made  by  the  Indians^  was  in- 
sufficient to  justify  an  inference  that  they  had  severed  the 
meteorite  from  the  realty,  and  thereafter  abandoned  it,  and 
did  not  entitle  defendant  thereto,  as  the  next  finder.  Com- 
pare  Gvodard  v.  lyincheli,  86  Iowa  71,  17  L.  R.  A.  7881 


MORTGAGESL 

In  Eckels  V.  Siuart,  212  Pft.  161,  the  Supreme  Court  of 
Pennqrlvania  holds  that  in  determining  the  priority  of  liens 
R«eof4 :  Te«t  dgainM  a  property  sold  at  a  judicial  sale,  the  only 
of  prfortiy  |^|  ^f  prfonty  is  the  record  as  it  stands  at  the 
time  of  the  sale.  This  furnishes  the  only  safe  guide  to  the 
bidder  at  the  sale.  In  this  case  the  fact.^  were  as  follows: 
Tlie  Kens  against  the  property  sold  at  a  Master^s  sale  in  par* 
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tltion  were  (i)  a  mortgage  given  by.a  person  who  was  then 
5ole  ovmtr,  with  nothing  on  its  face  to  indicate  that  it  was 
an  advance  money  mortgage;  (2)  mechanics'  liens  and  (3) 
a  second  mortgage.  The  last  record  date  of  die  mechanics* 
lien  was  long  after  the  date  of  the  recording  of  the  first 
mortgage.  The  owner  of  the  first  mortgage  daimed  to 
show  by  evidence  outside  the  record  that  no  money  was  paid 
to  the  mortgagor  until  after  the  date  of  the  commencement 
of  the  work  on  the  ground,  and  that  the  medianics'  lien  was 
therefore  prior  to  the  mortgage,  ana  that  the  mortgage  was 
divested  by  the  sale.  The  owner  of  the  first  mortgage 
bought  in  the  property  at  the  sale  and  claimed  to  share  in  the 
fund.  The  Court  holds,  however,  that  the  evidence  dehors 
the  record  was  inadmissible  and  that  the  mortgage  was  prior 
in  lien  to  the  mechanics'  lien,  and  therefore  not  divested. 


It  is  decided  by  the  Supreme  Court  of  Pennsylvania  in 
Bcnstcin  v.  Schwtyer,  Appellant,  212  P^  19,  that  where 
c«Btefl«».     ^^'®  mortgages  on  the  same  land  are  left  00  the 
gl^jjM       same  day  and  at  the  same  moment  in  the  re- 
corder's  ofike,  a  sale  under  one  of  the  mort- 
gages  will  discharge  the  other;  and  it  is  immaterial  that  the 
mortgage  under  which  the  sale  was  made  followed  the  other 
in  the  mortgage  book.    In  such  a  case  priority  in  the  mort- 
gage book  gives  no  priority  of  lien. 


MUNICIPAL  CORPORATIONS 

In  Friedman  v.  Snare  and  Triest  Co.,  61  AtL  401,  the 
Court  of  Errors  and  Appeals  of  New  Jersey  holds  that  land- 

iiM«is«fMtB  ^^'"*''  ^^^  ^^^  "8^  ^  depoMt  in  the  street 
building  materiak  required  for  the  improvement 
of  the  abutting  property.  The  right  is  to  be  reasonably  ex- 
ercised in  view  of  the  riglits  of  the  public,  and  is  subject  to 
regulation  in  the  public  interest  It  is  further  decided  that 
the  fact  that  building  materials  lying  in  the  street  may  be  so 
aiTangcd  as  to  be  attractive  to  children  as  a  place  for  play, 
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or  as  a  resting  place  during  or  after  play,  does  nol  impost 
upon  'the  land-owner  or  his  agent  a  duty  to  so  arrange  and 
maintain  the  materials  as  to  render  them  safe  for  such  useSL 
In  such  cases  attraction  or  temptation  is  not  legaOjr  cquiva* 
lent  to  invitation.    Two  judges,  however,  dissent 


NEGUGENCB. 

The  Supreme  Court  of  Missouri  decides  in  Sladrr  w.  St 
Louis  Transit  Co.,  88  S.  W.  64^,  that  where  plaintiff  con- 
tracted with  a  livery  stable  keeper  for  a  caniagt 
to  convey  him  to  a  certain  places  and»  when  the 
carriage  and  driver  called  for  plaintiff,  he  roerdy  told  tha 
driver  where  he  was  going,  and  gave  no  other  directions, 
any  neg^gence  of  the  driver  was  not  imputaUe  to  plaintiff 
on  the  theoiy  that  the  relation  of  master  and  servant  ex- 
isted.    Cmipare  Randolph  v.  (/Riordon,  155  MassL  331. 


PRACTICE. 

In  Feliy  v.  National  Accideni  Sac.,  139  Fed  57,  the 
United  States  Circuit  Court  (E.  D.  Pennsylvania)  decides 
AfRtevM  «i  ^^^  under  the  Pennsylvania  practice  the  filing  of 
'^**'*^  an  affidavit  of  defense  to  the  merits  is  a  waiver 
of  any  objection  to  formal  defects  or  imperfections  in  the 
statement  of  claim.  Compare  HelUr  v.  Insurance  Co^  151 
Pa.  loi. 


RAILROAD& 

The  Court  of  Gvil  Appeals  of  Texas  holds  in  St.  Lams 
S.  F.  and  T.  Ry.  Co.  v.  Shaw,  88  S.  W.  817,  that  a  proper^ 
N*iM  aas  owner  may  recover  damages  for  personal  annoy- 
^"^^  anoe  and  inconvenience  suffered  by  her  and  her 
family  on  account  of  the  noise,  smoke,  and  vibration  caused 
by  the  operation  of  a  railway  near  her  le^denoe,  though  her 
property  was  not  damaged,  and  no  negligence  was  shown 
in  the  operation  of  the  defendant's  trains  or  in  the  use  of  its 
property.  With  this  compare  the  Pennsylvania  decisions  of 
Penna.  Railroad  Co.  v.  Lippincoti,  1 16  Pa.  472,  and  Ptnna. 
Railroad  Co.  v.  Marchant,  X19  Pa.  541. 
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RAILROADS  (C 

In  Deemer  ▼.  BeUs  Run  RaUroad  Co.,  AppeUani,  aia  Pil 
491,  the  Supreme  Court  of  Peimsylvanti  deddet  that  on  a 
Privatt  m  t>ill  lu  equity  filed  under  the  Act  of  June  19* 
**^*e  w^  1871,  P.  L.  1360,  to  restrain  a  railroad  company 
regularly  ind^rporated  under  the  Act  of  April  4,  1868^  P.  ll 
62,  from  exercising  the  right  of  eminent  domain,  on  the 
ground  that  its  charter  had  been  obtained  solely  for  a  private 
use,  the  burden  is  upon  the  plaintiff  to  show  clearly  that  the 
railroad  is  being  constructed  for  a  private  and  not  a  public 
use.  The  mere  fact  that  the  railroad  is  being  constructed 
through  an  undeveloped  countiy  where  there  are  no  oom- 
munities  or  settlements  and  no  mineral  developments  is  no 
reason  for  denying  to  the  company  the  right  to  exercise  its 
corporate  franchises.  See  and  compare  Edgiwood  Ry. 
Cc's  Appeal,  79  Pa.  557. 


SALES. 

With  five  judges  dissenting  the  Covat  of  ErTX)rs  and  Ap- 
peals of  New  Jersey  holds  in  BrauniUld  v.  DenUm,  61  AtL 
KMctotiM  «i    378f  that  a  vendee  who.  by  tluK  frauduloit  ^eprl^• 

c«otrKi  sentations  of  another,  has  been  led  into  a  ooih 
tract  of  purchase,  cannot,  upon  a  tender  of  rescission  to  the 
innocent  vendor,  recover  the  purchase  price  received  by  htni^ 
when  such  fraudulent  representations  are  inadmissibk  in  evi* 
dence  because  not  made  by  the  vendor  or  his  ageflt 


STATUTE  OF  UMITATION& 

The  Supreme  Court  of  Pennsylvania  holds  in  Cook  v. 
Carpenter  {No.  i ),  Lipper^s  Appeal,  212  Pa,  165.  that  where 
fft^rti  a  subscription  to  stock  is  not  presendy  payabk 
•^'^'^•'•"  in  full,  but  by  its  terms  is  to  be  payable  from 
time  to  time  as  called  for  by  the  company,  the  statute  of 
limitations  does  not  begin  to  run  until  a  call  is  made,  and 
it  is  not  necessary  that  such  call  should  be  made  within  six 
years  from  the  date  of  the  stock  subscription.  Compare 
Swearingen  v.  Sewickly^  Dairy  Co.,  198  PaL  68. 
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testator  directed  as  folk>ws :  **  I  give  nolo  mj  < 
r  f  I  -  inaftcr  named  fidl  power  and 
■  "-'^  any  or  aD  of  tny  red  estate  nhcncfcr  any  i 
sde  be  necessary  or  expedient  for  any  pnrpoae  of  my  < 
of  administration,  distribution  or  othenrise."  In  die  ad> 
mintstratioD  of  the  estate  it  became  neccstaiy  to  seB  tbe  red 
fsute  in  order  to  pay  the  peconiaiy  legaciet.  Under  tficae 
circmnsunces  the  Stq>reme  Gwrt  of  Penntyhrania,  with  the 
Chief  Ju^ice  dissenting,  holds  that  the  vahie  of  the  landt 
in  other  states  is  subject  to  titc  payment  of  the  Pennsylvania 
o^lla'teral  inheritanee  tax.  With  diift  dscisaon 
Hunts  Appeal,  105  Pil  laS. 


TRUSTS 

The  United  Sutes  Cirostt  Court  (D.  Or^on)  holds  in 
Siemfels  ei  d.  v.  WaUan  et  al,  139  Fed.  505,  that  the  word 

01M  ««      **  trustee  *'  following  the  name  of  the  grantee  in 

^^'^^  a  deed  is  notice  that  he  i$  not  tbe  owner  of  the 
property,  and  i$  sufficient  to  put  all  subsequent  purdiasen 
from  him  on  inquiry  as  to  the  existence  and  nature  of  the 
trust 

The  Court  further  decides  that  the  legal  presumption  is 
that  a  trustee  has  no  power  of  sale,  and  a  mortgagee  of  pro^ 
erty  which  was  conveyed  to  the  mortgagor  as  trustee  and  all 
subsequent  purchasers  through  him  are  bound  to  cxerdsercap 
sonable  diligence  to  ascertain  whether  or  not  the  equitable 
owners  of  the  property  had  authorized  the  execution  of  the 
mortgage.  Such  diligence  is  not  exercised  where  there  is 
nothing  of  record,  and  they  fail  to  make  inquiry  of  the  trus- 
tee himself,  and  makeno  effort  to  do  so;  and  the  contingency 
that  he  might  have  denied  the  trust  is  no  excuse  for  such  hUr 
nre.    Colore  Realty  Co.  v.  Durant,  95  U.  S.  576. 
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WITNESSES. 

The  Supreme  G>urt  of  Arkansas  holds  in  Arkamsas  Ceni. 

R,  Ca.  V.  Craig,  88  S.  W.  878,  that  a  trial  judge  may,  in  a 

rMtoaiif  reasonable  and  impartial  way,  so  as  not  to  indi- 
hy  j«if»      (21^  |)is  opinion  of  the  facts,  propound  queationa 

to  witnesses,  to  elicit  pertinent  facts^  that  the  truth  may  be 

established.    Compare  Huffman  v.  Caubk,  86  Ind.  596. 
The  same  Court  holds  in  Martin  v.  Bacon,  88  S.  W.  863, 

that  a  party  cannot  be  lawfully  served  with  civil  process 
swviM  «i  ^v^il^  attending  on  a  court  in  a  state  not  that  of 
'^•""'       his  residence,  either  as  a  party  or  as  a  witness^ 

or  while  going  thereto  or  returning  therefrom.    Compare 

Murray  v.  IVillcox,  97  N.  W.  1087. 


WILLS 

In  re  Kccnan  et  al„  94  X.  Y.  Supp.  1099,  ^^  appeared  that 
a  testator  bequeathed  to  one  $5,000  **  to  be  expended  by  him 
CMMtractiM:    ^^  I  ^^'^  instructed  him  during  my  lifetime.** 

TfwM  n^  ^Ijq  gjy^  jjjj„  Qj,^  thousand  "  for  hi?  per- 
sonal." The  New  York  Supreme  Court  (Appellate  Divi- 
sion, Second  Department)  construing  these  provisions  de- 
cides that  the  $5,000  gift  being  designed  for  some  other  ob- 
ject than  the  legatee's  personal  use,  was  invalid,  because  of 
its  insufficiency  as  a  trust.  Compare  Grais  v.  Mocrt^  68 
Hun.  412, 22  N.  Y.  Suppw  1019. 
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REVIEWS. 


The  Law  and  Practice  as  to  Receivebs  Appointed  by  The 
High  Court  op  Justice  or  Out  of  Court.  By  the  late 
Williamson  Kerr,  M.A.  Fifth  edition.  By  William 
Donaldson  Rawlins.  London:  Sweet  &  Maxwell  Co., 
Ltd.    1905. 

This  is  an  excellent  little  book,  and  the  editor  of  the  new  edi- 
tion has  performed  hi«  work  well.  While  the  author's  genera] 
arrangement  of  the  work  and  the  substance  of  his  langua^, 
so  far  as  it  correctly  expresses  the  present  law  and  practice 
have  been  preserved,  there  has  been  by  the  present  editor  a 
good  deal  of  pruning  and  trimming,  not  only  of  the  original 
text,  but  also  of  past  accretions  to  it,  and  as  a  result  the  book, 
unlike  many  Liw  books  which  have  reached  a  fifth  edition,  is 
still  a  *'  homogeneous  whole.'' 
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Though  the  book  is  not  without  direct  application  to  our 
American  practice,  except,  of  course,  where  it  deals  with  spe- 
cial statutory  provisions,  as  the  English  Conveyancing  Act  of 
1881,  its  chief  interest  to  an  American  lawyer  will  be  that  it 
will  show  him  how  much  more  general  is  the  practice  of  ap- 
pointing receivers  in  England  than  in  this  country.  Turning 
to  the  second  chapter  which  deals  with  the  cases  in  which  a  re- 
ceiver would  be  appointed,  we  find  that  out  of  its  96  pages,  only 
14  are  devoted  to  what  we  would  call  the  appointment  of  re- 
ceivers in  the  case  of  insolvent  corporations,  an  equal  and  in 
some  cases  a  greater  amount  of  space  being  devoted  to  the  ap- 
pointment of  receivers  in  the  case  of  executors  and  trustees,  in 
cases  between  debtor  and  creditor  and  in  partnership  cases, 
while  almost  as  much  space  is  devoted  to  the  appointment  of 
receivers  between  mortgagor  and  mortgagee,  other  than  cor- 
porate mortgagees.  The  book  increases  an  impression  gained 
from  the  pcrsusal  of  other  English  works  on  practice  subse- 
quent to  the  Judicature  Act,  that  most  of  our  jurisdictions  have 
much  to  learn  from  England  in  the  matter  of  the  practical  effi- 
ciency of  legal  remedies.  IV.  D.  L. 


The  Corporation  Laws  of  Pennsylvania,  igos-igos,* in- 
cluding Railroads  and  Street  Railways,  and  the  Rules 
AND  Fees  op  the  State  Department  for  Incorporating 
IN  Pennsylvania.  By  John  F.  Whitworth  and  Clar- 
ence B.  Miller.  Philadelphia:  T.  &  J.  W.  Johnson  &  Co. 
1905. 

Several  years  ago  Whitworth  and  Miller's  "  Statutory  Law 
of  Corporations  "  was  published.  The  purpose  of  the  present 
volume  is  to  bring  that  work  up  to  date.  To  those  who  have 
the  former  book,  this  supplementary  volume  will  be  a  welcome 
addition. 

As  its  name  indicates,  the  present  work  comprises  all  the 
laws  relating  to  corporations  passed  by  the  Legislature  in  1903 
and  1905.  The  laws  are  classified  and  index^,  together  with 
a  table  showing  what  prior  laws  are  affected  by  the  new  legisla- 
tion. The  rules  and  fees  of  the  State  Department  governing 
ir.corporation  in  Pennsylvania  ar^  also  given  in  full. 

From  this  short  synopsis  it  can  readily  be  seen  that  the  book 
is  of  great  practical  value,  inasmuch  as  it  gives  a  convenient  and 
easy  access  to  the  recent  laws  on  corporations,  and  saves  one 
from  endless  time  and  trouble  in  looking  through  cumborsooie 
digests  and  pamphlet  laws.  G.  S. 


BOOK  HEVXEWS.  779  . 

G>MM£ftaAL  Law.  By  D.  Curtis  Gano,  of  the  Rochester 
(N.  Y.)  Bar,  assisted  by  Samuel  C  Williams,  teacher  of 
uommerctal  Law  in  the  Rochester  Business  Institute.  One 
volume,  pp.  399.  New  York:  The  American  Book  Com- 
pany;   1904. 

0(  the  making  of  books  purporting  to  teach  ^  business  **  or 
"  commercial ''  law,  there  is  apparently  no  ending.  These  vol- 
umes are  generally  excellent  as  far  as  they  go,  and  do  good 
service  as  text-books  in  high  schools,  or  enable  the  busy  man 
to  get  some  idea  of  lines  of  business  and  of  the  legal  principles 
underlying  them  in  divisions  of  commercial  operation  other 
than  his  own. 

The  volume  at  present  under  consideration  is  somewhat  dif- 
ferent from  the  ordinary  run  of  business  law  text-books,  being 
more  pretentious  and  going  into  the  purely  technical  side  (» 
business  law  in  some  detail  The  wisdom  of  strengthening 
the  statement  of  legal  principles  by  a  reference  to  and  abstract 
of  leading  cases  is  of  course  entirely  a  matter  of  opinion,  but 
to  us  the  plan  appears  to  be  a  good  one,  even  when  adopted  in 
a  book  of  this- character.  The  subjects  treated  of  include  con- 
tracts, sales  of  personal'  property,  ne^iable  instrumentSt 
agency,  bailment,  partnership,*  corporations,  insurance,  real 
property,  to  which  are  added  oiapters  on  courts  and  their  juris- 
diction, pleading  and  practice,  and  an  appendix  containing  sec- 
tions on  limitation  of  actions,  interest  tables,  davs  of  grace, 
statute  of  frauds,  married  women,  exemption  laws,  dhattd 
mortgages. 

This  summary  of  the  contents  will  give  some  idea  of  the 
scope  of  the  work.  It  is  sufficient  to  say  that  this  appears  to 
be  among  the  best  of  the  books  dealing  with  this  subject  that 
we  have  seen,  and  that  it  will  tie  found  excellent  for  use  in  high 
schools  or  academies,  or  for  freshening  up  the  memory  with 
regard  to  the  practical  details  of  ordinary  business  operations. 

P.  H.  S. 


The  Principles  op  the  Administrative  Law  op  the 
United  States.  By  Frank  J.  Goodnow,  LL.D.,  Eatoo 
Professor  of  Administrative  Law  and  Municipal  Science  in 
Columbia  University.  New  York:  G.  P.  Putnam  &  Sons. 
1905. 

In  about  five  hundred  pages  Professor  Goodnow  presents  an 
admirable  summary  of  our  administrative  law.  In  the  en- 
deavor to  give  the  general  reader  a  work  of  a  size  not  fori)id- 
ding,  the  author  has  been  compelled  to  omit  exhaustive  discus- 
sions of  his  topics.    He  has  contented  himself  with  general 
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principles,  leaving  the  special  student  to  woik  out  for  Imiisdf 
their  application  in  the  five  or  six  hundred  cases  dted  in  the 
foot-notes.  The  book  will  be  most  valuable  as  a  scientific  das* 
siikation  of  the  principles.  A  mere  glance  at  the  table  of  con* 
tenU  shows  this.  The  first  of  the  six  books*  into  whidi  the 
volume  is  divided,  gives  the  i^eneral  bearing  of  admtnistiap 
tion  to  the  other  two  departments  of  government,  the  kfjislap 
tive  and  judicial;  the  second  describes  the  federal  administn- 
tion,  or,  as  it  is  here  named,  '*  the  central  administntioo;  **  the 
third,  local  administration ;  the  fourth,  the  qualificatkms,  rights 
and  duties  of  administrative  officials;  the  fifth,  d)e  methods 
and  forms  of  administration,  statutes  and  their  execution;  the 
sixth,  the  control  over  the  administration,  over  an  officer  bj  his 
superior,  by  the  courts,  and  l^  the  legislature. 

Now  a  student  of  constitutional  law  wishing  to  see  the  appli- 
cation of  the  Eleventh  Amendment,  or  of  Marbwy  v.  Maduam, 
notices  at  once  that  it  fits  into  control  over  an  officer  by  the 
courts,  and  how  this  general  topic  b  related  to  the  whole 
study.  P.  D. 

PkOBATB  RefORTSt-AnNOTATED.     VoL.  IX.    CONTAtNUiCRn- 

CENT  Cases  of  General  Value  DEcrosD  m  the  Courts  or 
THE  Several  States  on-  Points  op  Probate  Law.  Wits 
Notes  and  References.  By  Wiluam  Lawrence  Qjirx, 
of  the  New  York  Bar;  author  of  "Clark  on  Contacts,'* 
*"  Clark  and  Marshall  on  Corporations,'*  etc.  I^  70&  New 
York :  Baker,  Voorhis  &  Ca    190^ 

Following  out  the  plan  of  this  series  of  reports,  whidi  b  to 
give  in  about  one  volume  a  year  contemporaneous  in  recent 
decisions  of  the  highest  courts  of  the  different  states  upon  mat- 
ters cognizable  in  Probate  and  Surrogate  Courts,  this  volume 
has  appeared. 

A  feature  distinguishing  it  from  previous  volumes  of  the 
series  is  the  presence  of  numerous  and  copious  notes,  pre- 
pared by  the  editor  as  supplements  to  reputed  eases.  As 
among  the  most  exhaustive  of  these  notes  may  be  mentioned 
those  on  the  rights  of  children  omitted  from  a  will,  the  power 
of  probate  courts  to  open,  correct,  vacate,  or  modify  their 
orders,  judgment  in  decrees,  annuities,  post-nuptial  agreements 
between  husband  and  wife,  relcfasing  wife's  dower  or  other  in- 
terest to  husband's  estate,  attorney's  fees  for  procttring  letters 
of  administration,  who  may  sue  on  claims  due  estate,  title  of 
heirs,  etc.,  and  right  of  action  in  relation  to  real  estate,  adop- 
tion of  children  in  relation  to  probate  law,  revocation  of  wills 
by  marriage  or  birth  of  child,  conditions  in  wills  against 
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tctt  Of  pracntitioo  of  cliimt  s^aimt  €stete»  ciloppd  Id 
test  or  chtm  igaimt  wil  hf  acccptince  of  legacy  or  devise, 
supplyinf  omissioas  m  coiislfutof  wifls,  and  release  by  heir  of 
interest  n  estate  of  aflcsssof*  £•  P*  S* 


Ptoy^YLVAifiA  Law  amd  Tmkmouwm  in  DivoftCB.    The  Law 

of  Divorce  and  the  Plpoceeduigs^  Obtain  a  Divorae  in  Pem- 

syhrania,  tofether  with  a  Full  CoUectton  of  Fonns^    Bf 

Haiold  M.  STunoBM,  of  the  Eri^  Conner  Bar.    Fp.  laam 

+  509.    Philadelphia:  T.  &  J.  W.  Johnson  &  Co.    1905. 

We  hear  nmdi  at  ptescnl  eonoeming  a  '^  nnifbnn  "  law  of 

divorce.    The  proposrtkMi  is  discussed  both  in  prof esuonal  and 

lay  circles.    Theref oie  as  a  presentation  of  the  law  of  divorce 

in  Pennsylvania  Mr.  Sitgeoo^s  book  is  timdy. 

The  book  is  mteoded  for  the  legal  fraternity.  The  author 
makes  no  endeavor  to  ptopound  and  advance  his  view  of  the 
ethics  of  divorce.  He  contents  himself  with  a  lucid  and  orderiy 
statement  of  the  principles  and  statutes  upon  which  our  law 
of  divorce  is  based.  Ajrf  surely  this  is  commendable,  for  the 
reason  that  the  avenge  practitioner  desires  to  know  what  the 
law  really  is/  rather  thm  to  know  what  arguments  may  be  ad- 
vanced for  or  against  a  prindple  or  statute  upon  whidi  it  is 
based.  On  this  question  of  the  severance  of  Uiose  ties  which 
make  possible  the  fundamental  institution  of  society,  each  is 
capable  of  thinking  for  Umselft  and  conclusk>ns  will  be  as 
varied  as  are  the  degrees  of  intelUgence  and  depths  of  insight  in 
human  nature; 

The  author  quotes  copiously  from  the  opinions  rendered  in 
decided  cases  bearing  upon  the  subject  of  divorce,  and  m^es 
no  statement  whatever  unless  it  is  supported  by  authority. 

The  book  is  divided  into  two  parts:  Part  I,  bdng  a  sute- 
ment  of  the  law;  Pan  II,  being  an  exposition  ol  procedure. 
Oupter  XXXVIII  oonUms  the  forms  that  are  followed  hi 
divorce  proceedings.  A  cursory  ghnce  at  the  index  shows 
that  it  is  complete  and  exhaustive.  Altogether  it  can  be  saM 
with  truth  that  Mr.  Sturgeon  has  compiled  a  book  which  is  ad- 
mirable in  iu  treatment  of  the  subject,  iu  iu  construction  and 


AnCESTOK-WoRSHIP    AMD  JAPANESE    LaW.      By    NOBKISBIJE 

HoRZUMi,  Professor  of  Law  in  the  Imperial  University  of 
Tokio;    also   of   the    Middle    Temple,    Barrister-at-Law. 
Tokio:  Z.  P.  Maruza  ft  Co.,  Md.  1901. 
In  a  little  book  of  less  than  a  hundred  pages,  this  subject, 
somewhat  novel  to  Western  minds,  is  ably  presented  from  the 
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point  of  view  of  an  ancestor-worshiper  himself.  As  ancestor* 
worship  was  doubtless  never  practiced  on  the  continents  of 
Europe  and  America,  very  little  consideration  has  been  (^ven 
to  the  subject  by  Western  writers ;  but  in  view  of.  the  position 
which  Japan  has  recently  taken  among  the  nations  of  the  world* 
anything  which  has  to  do  with  a  custom  so  fundamental  to  the 
morals,  laws  and  institutions  of  that  country  becomes  tsptaair 
\y  interesting. 

After  dealing  very  briefly  with  ancestor-worship  in  general, 
the  author  proceeds  to  describe  the  institution  as  it  exists  t(H 
day  in  Japan,  and  then  shows  its  relation  to  Japanese  law,  whidi 
is  the  main  subject  of  the  paper.  It  is  interesting  to  note  the 
use  in  the  early  part  of  tl^  fifth  century  of  a  mode  of  proof 
which  centuries  later  was  employed  by  the  English  in  deter* 
mining  the  guilt  or  innocence  of  those  accused  of  crime.  This 
was  the  "  Kuga  dochi,'*  or  ''  ordeal  of  hot  water,"  whereby  the 
truth  or  falsehood  of  the  clan-names  borne  by  the  people  was 
tested. 

The  author's  clear  and  concise  treatment  of  the  subject  makes 
the  book  worUi  reading.  R.  E. 

Law  in  Daily  Life.  Translated  from  the  German  of  Run. 
Von  Jhering.  With  Notes  and  Additions  by  Hbnbt 
GouDY,  D.C.L..  Regius  Professor  of  Civil  Law  in  the  Uni* 
versity  of  Oxford.  Pp.  xi  +  169.  Oxford :  The  ClarendoB 
Press. 

In  this  little  work  is  presented  a  collection  of  legal  questions 
connected  with  the  events  of  everyday  life,  whidi  were  col- 
lected and  used  as  an  aid  in  teaching.  In  daily  life  many  legal 
relations  and  transactions  arise,  which,  owing  to  the  insignifi- 
cance of  the  object  involved,  rarely  lead  to  an  action,  and  so 
escape  notice,  but  which  are  none  the  less  valuable  to  beginners 
for  educational  purposes.  An  examination  of  the  hciok  will 
surprise  even  the  practicing  lawyer,  as  showing  to  what  intri- 
cate problems  the  simplest  facts  of  everyday  life  may  give  risc^ 
It  should  therefore  prove  to  be  full  of  interest  to  the  prac- 
ticing lawyer  and  layman,  and  of  very  great  practical  value  to 
student,  teacher  and  law  examiner.  W.  C.  Mm 
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NOTES  ON  RECENT  LEADING  ARTICXES  IN  LEGAL  PERI- 
ODICALS. 

Mkbicaii  Law  Ransw.— November. 

The  Territory^  Expcnshn  of  ikg  C0wm&n  Urn  UesL  J6tm  F. 
Simmonj.  Mr.  Simimmt  it  an  cxpaniionist ;  be  bcKcvcSi  IDO0I  evidently, 
not  only  in  the  expantioo  of  the  idcmli  of  the  coomioo  Uw,  Im  ex- 
pansion at  all  eventt.  So  great  b  bit  enttaafiasm  lor  tbe  commoo  law 
<hat  he  would  have  tti  benefits  extended  to  all  countries,  even  tho«fb 
to  the  |»rocess  of  extension  the.  country  as  a  conntrv  should  cease 
to  exist,  and  its  inhabitants  vanish  from  the  lace  of  the  earth.  Tht 
article  is  a  paean  of  triumph  for  the  all-cooquering  Saxon  and  that  law 
which  he  calls  his.  Much  that  Mr.  Simmons  says  is  very  true,  mtaeh 
ti  extremely  well  said ;  some  of  his  phrases  are  wise,  some  witty,  and 
some  both.  These  are  possibly  the  best :  "  The  Roman  Law  with  its 
codifications  is,  when  compared  with  Common  Law,  a  manufactured 
product  as  against  a  natural  growth;— the  one  is  a  set  of  rules  illiM- 
trated  by  specific  cases;  the  other  a  set  of  rules  deduced  from 
specific  cases."  "  The  one  makes  man  to  fit  it ;  the  other  is  fitted  to 
man.  The  one  is  what  man  thinks  man  should  be;  the  other  is  what 
God  has  made  man  to  be  The  one  would  be;  the  other  is.  The  one  it 
man-made  law,  the  other  is  God-made  law.**  "The  lawyer  doct 
not  define  it ;  he  knows  it  and  to  him  it  is  what  it  is  for  what  it  eom- 
orehends,  and  he  tells  you  the  Common  Law  is  Common  Sense.* 
Vet  one  cannot  but  feel  that  Mr.  Simmons  has  missed  something  kk 
his  broad  appreciation  of  the  common  law;  that,  much  as  he  admires 
it,  he  has  in  a  measure  misunderstood  it.  That  common  law 
that  is  stamped  by  the  nailed  heel  and  forced  upon  reluctant  pcoplci 
by  the  mailed  hand  has  lost  in  the  process  iu  very  essence  The 
only  common  law  that  ever  has  existed,  that  ever  can  exist,  has 
prown  out  of  the  life  of  the  peoples  who  Uve  under  it  "Destiny" 
IS  a  word  that  has  been  used  to  excuse  much.  Whatever  is,  is  well 
because  it  was  destined  to  be  sa  The  historian  is  not  always  so 
sure  that  every  cause  that  conquers  was  foreordained  to  victory; 
that  every  man  who  wins  is  a  ''man  of  destiny,"  though  he  seema 
to  to  his  followers.  Mr.  Simmons,  believing  in  the  destiny  of  the 
common  law  to  conquer  all  mankind,  is  not  willing  to  wait  for  it 
to  do  its  own  work,  to  win  in  the  only  way  it  can  win  and  not  ^ 
in  the  winning:  he  forgets  that  he  cannot  aid  in  the  expanskm  of 
the  common  law  by  deserting  its  ideals^ 

Consideration  v.  Causa  in  Roman-American  Law.  Joseph  H.  Drake 
A  case  m  Roman-Dutch  Law,  in  which  it  appears  that  the  eausa 
of  the  Roman-Dutch  Law  has  become  the  "valuable  consideration" 
of  the  Cominon  Law,  has  led  Mr.  Drake  to  draw  a  parallel  between 
that  law  and  the  coritact  of  Spanish-Roman  Law  with  the  Common 
Law  of  America,  and  to  ask  if  the  victory  of  consideration  over 
ratija  in  South  Africa  will  be  duplicated  m  our  Pocto  Rican  courts. 
In  answering  this  question  he  takes  up  the  cases  of  consideration 
which  have  occurred  in  the  courts  of  Louisiana.  These  cases^  be- 
gin about  1832.  and  the  growth  is  shown  to  be  toward  the  decision 
of  the  cafes  upon  the  English  theory.  The  discusskm  of  the  separate 
cases  is  elaborate  and  interesting,  and  in  the  end  vre  return  to  the 
South  African  nse%,  Mr.  Drake  saving:  "The  situation  then,  in 
Louisiana,  where  English  Common*  Law  has  come  in  contact  with 
Spanish-Roman  I^w,  may  be  fnmmcd  up  in  the  exact  words  of  the 
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South  African  jadgc  in  hit  ftatement  as  to  the  influence  of  Eagltdi 
GnnRion  Law  on  Roman-Dutch  Law.  '  I  cannot  find  that  in  pmctict 
any  gratuitous  promises  except  donations— as  to  whtdi  there  are  mee- 
ial  rules— were  ever  enforced  by  law/**  Mr.  Drake  thca  ttfa 
"What  are  the  Porto  Rican  courts  coing  to  do  about  il?*  "The 
Porto  Rican  Code  repeats  the  essential  provisions  of  the  Lonisiaaa 
Code  in  regard  to  the  distinctions  between  gifts  and  contracts,  but  it 
also  copies  the  very  definite  statement  of  the  Spanish  Cvil  Code  in 
regard  to  the  contract  of  pure  beneficence."  It  seems  Itkeljr  to  him 
that  further  legislation  may  be  necessary  in  order  to  solve  the  diflknl^. 

Yum  Law  Jotonai.— November. 

Tkg  Adminutration  0/  CHmimai  Uw.  WiUiam  R  Taft  Mr.  Talk 
is  glad  to  have  made  the  acquaintance  of  the  Civil  Law  and  is  sur- 
prised to  find  it  good.  He  has  found  that,  in  spite  of  the  virtues  of 
the  common  law,  it  is  not  best  to  force  it  upon  a  ocoplc.  He  has 
found,  as  it  has  been  said  before,  that  the  coommi  law  must  be  the 
outgrowth  of  the* life  of  a  people;  that  the  law  whidi  does  not  so 
grow  is  not  the  common  law.  Mr.  Taft  makes  an  ebborate  argumeat 
to  show  why  he  thinks  we  must  not  be  too  swift  in  forcing  the  com- 
mon law  on  the  Philtppinos,  but  apparently  without  any  brmd  view  of 
the  reason  why  this  is.  The  point,  however,  which  has  attracted  the 
most  attention  from  the  public— as  represented  by  the  pressp^-hai  been 
his  statement  in  regard  to  the  right  of  appeal  in  crimmal  cases.  He 
thinks  we  should  be  better  off  if  the  right  of  appeal  were  limited  as  it 
is  in  England,  but  for  months  before  he  oubUshed  this  opinioa  die 
news^pers  of  England  had  been  full  of  tne  most  indtgnanl  articlci^ 
showing  that  the  denial  of  the  right  of  appeal  in  such  cases  worln  a 
most  grievous  wrong  to  hundreds  of  innocent  persons.  A  case  of  mis- 
taken identity  had  roused  the  British  conscience  to  the  state  of  their, 
law,  and  tlM^  found  that  state  a  venr  bad  one.  They  were  demand* 
ing  that  the  right  of  appeal  should  be  given,  in  order  that  such  fla- 
grant cases  of  wrong  'to  innocent  persons  should  cease.  In  view  of 
these  facts  it  can  hardly  be  thought  wise  to  rush  into  the  wiylfasaM 
situation  from  which  they  are  so  anxious  to  extricate   ' 
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DEEDS. 

Action  for  reooavcyaoec,  6461 

Cancellation,  SI4- 

Cancellation  in  fraud  of  crc4itor%  384^ 

Consideration.  134. 

Construction :  Life  estate,  173. 

Duress,  134. 

Security,  levy  of  execution  sale,  438^ 

Trust :  Foreclosure :  Validity,  521. 

deuvery;. 

I^Kharfet  lien,  314. 

DEMURRAGE.     See  Carriers. 

descent  AND  DISTRIBUTION. 
Murder  of  ancestor,  17$. 

DIRECTORS. 

Loan  of.    See  Corpprthns, 

DISCHARGE. 

See  /oml  Liability, 
In  bankruptcy,  311. 

DISTRESS 

In  bankruptcy,  3ta. 

DIVORCE  See  Marriage, 

Community  property,  646. 
Condonation  of  adultery,  134. 
Cruelty  and  apprehension  repetition,  134. 
Non-resident  husband,  6461 

DOCUMENTS. 

Sttppreuion  of,  31& 

DUE  PROCESS  OF  LAW. 
Constitutional  Law,  43a 
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DURESS    Sec  JI«rfM  H^MM*. 

EASEMENTS. 

Freehold  Cflali;  S7!^ 

E2^CnON& 

VoCii«  MacUaa^  4|i- 

EMBEZZLEMENT. 

Bailwct;  wliat  coasttl«lci^  tj4 

EMINENT  DOMAIN.    See  C#MfilMlMMl  Lm. 
Dftmagci,  6|7. 

Damacet  to  abvnjnf  owacr,  175. 
PrMmtj  of  ficfalt  5^ 
PiAlk  Uic  579^    . 

ENTIRETY.    Stt  Hmsbamd  mmd  Wife. 

ESTOPPEL.    See  Canttiimtiamsi  Urn. 

EVICTION.    S^  Lamihrd  mmd  U9miL 

EVIDENCE. 

Accomplice;  43a. 

Burden  of  proof,  319^ 

Carrier's  Delay,  S14. 

Commmikatioiis  to  plijticiaa.  70^ 

Declarations  as  to  title,  64B. 

Exhibition  of  Person,  514. 

Letters:  Carbon  copies,  704. 

Of  Talue  by  sales,  yn. 

Opinion,  64B. 

Parol.  $14. 

Photographs,  311. 

Physical  Examination,  432. 

Presumptions,  3id 

Real  evidence,  17& 

Res  Gest«;6c* 

Suterocms  as  to  phsrsical  condition,  ^ 

Suppression  of  a  document,  31& 

Telcframs,  I7<Sl 

Varying  written  instruments,  176. 

Wounds  on  accused,  432. 


1* 

EXECUTORS.  AND  ADMINISTRATORS. 
Jnrisdktiofi,  581. 

EXEMPTION  LAWS. 

And  imblic  policy,  (orfirlr),  791. 

EX  POST  FACTO  LAWS. 
CoMtttmtoMl  LaiMp,  4ja 

EXPRESS  COMPANIES. 

.  Limitation  of  LiabilH]r»  704. 

FEDERAL  COURTS. 
Jjirifdictioa,  135. 
JwkdktMw:  Action  on  nolc^  j!^ 
Onotlioiit  of  Gcoerml  Law,  jia 

FELLOW  SnVAirrS.   %mUtHfmUSifvm. 
W1»a»cs7fi^ 

FIRE  mSURANCE,^  See  tmxmmmt. 
Baiiknvn9.94 
0— •ilioiii  of  pafiqr,  SIS* 

FIXTURES. 

TkcalNb  5^;* 

FORmGir  COMMERCE. 

Exd«tivcM«i  of  power  of  Congrcsa  (orlirif),  sagt  i 

FOREIGN  CORPOR.\TIONS.    See  Cnr^amtwms, 
Corporate  aothority,  S3> 
Preferred  delyti,  58a. 
Tan,  SIS 

FORMER  JEOPARDY. 

Constitutional  law,  512. 

FRANXHISES.    See  TeUphone  Companies, 

FRAUD. 

False  rcpresenutiona,  $t6 
Presumption  against    See  Insuram^, 
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FRAUD  (Gmtinocd). 

Release:  ContracU.  iiX 
Rcpretmutiom  as  in  crc4i^  709> 

FRAUDULENT  CONVEYANCES. 
Right  of  acttoa:  Asstgnmcalt  $$. 

FREIGHT. 

Dclhrtry  to  Carrkr,  5id 

FREIGHT  RATES    Sec  Camm, 

FULL  FAITH  AND  CREDIT.    Sec  C^nsHtntiomi, 
Statutes  of  aaolbcr  Suti^  433. 

GAMBUNa 

Slot  ma^toci.  317. 
Traasactioiis  m  bankrv^cy,  311. 

GAME. 

StaU  owacnhip^  3lf. 

GAMINa 

WiMt  C—i|kllUl>  Ijl 


GAS. 

COBfCfSMMIt  5^^ 

GIFTS. 

Mortis  Caosa,  963. 

Presnm^ion :  Deposit  is  bank,  433. 

SaTings  bank  deposit,  769^ 

GOVERNMENT  BONDS 

Bona  fide  purchaser  for  value  free  from  government  equities,  Ijl 

HABEAS  CORPUS. 

Federal  courts^  7^9^ 

HIGHWAYS. 

Imposing  of  servitudes  bj  erection  of  poles,  jfljs* 

HOURS  OF  LABOR. 

Constitutionality,.577. 
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HUSBAND  AND  WIFE. 

Advances  by  wife:  Presuniiitioii,  53. 

Antenuptial  contract,  $4- 

Estate  of  eotirctj.  ^ 

Harboring  married  woinca»  tntcnt,  ija 

Homestead,  54. 

Sutute  authorizing  transfers  of  lan^  13^ 

IU.EGITIMACY. 

Sutute  legitimatiiiog :  Coottnictio^  tjy. 

INDICTMENT. 

Validity:  Jndge  de  factor  TTOi 

INDORSEMENT. 

Effect  of  unlimited  (mIt),  71a 

INFANTS. 

Attorney's  Ices:  Lien,  $>& 
Citizenship:  Divorce  off  parents^  sBi. 
Limitations,  58a. 

INJUNCTION. 

Mandamus  to  State  Treasurer,  54. 
Rights  of  adjoining  owner,  yya 
Use  ol  municipal  bnildiaga»  439. 

INN-KEEPERS. 

Liability  to  gtNsts^  5^ 

INSANE  PERSONS. 

Contracts;  Validity,  77a 
Imprisonment:  Due  process  of  law,  177. 

INSURANCE. 

Application:  Other  insurance,  70& 

Breach  ol  Warranty  of  title,  31a 

Capacity  off  agent,  264, 

Construction  of  policy,  ijy. 

Death  caused  in  violation  of  law,  39$. 

Fire  insuiance :  Change  of  interest,  263. 

General  commercial  law,  177. 

Occupation,  771. 

Pre«i«niptir)«i  of  truthfulness  of  reprefenutions,  137. 
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INTERKATIONAL  LAW. 

War  io  ibc  Oricat  in  the  light  of  («rfirlf),  69^  Jjl 

INTERSTATE  COMMERCE. 
CoQstiuitiooal  Uw«  4jaL 

Exdusiveness  of  the  power  of  Conf  rcss  over  («rfirlr),  539^  SQ^ 
Jurisdktioa  of  State  comntssaoi^  ^ 
TaxatkMi,  s9S- 
TraUk  pool,  177. 
What  consthvUi^  414 

INVOLUNTARY  SERVITUDE. 
Censtittttiooal  law,  511. 

JOINT  LIABIUTY. 

Effect  of  Di4€h4rfe  of  one  of  those  jointly  liaUc  ia  a  civil  actkai 
(nole),  i^ 

JUDGMENTS 

Full  Faith  and  Credit,  jSi. 

JURISDICnON. 

Fxectitora  and  admtnistraton^  S^ 
Marriage:  Validity,  51& 
Proceedings  in  Renu  St& 
Quieting  Title,  5Ja 

jrjciSDICTION  OF  FEDERAL  COURTS. 
Amoant  in  controversy,  434. 
Diversity  of  cittz'o^hipb  434* 

JUROR& 

Dicqi.alilication,  5s 
Prejudice,  517. 

JURY. 

Separation,  s$. 

LACHES. 

Compared  with  limitation,  17& 

LAND. 

Injury:  Right  of  action,  $iy. 
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L.^NDLORD  AND  TENANT. 
G>n»triictivc  cvictkm,  3191 
Defective  premises :  Liability,  7061 
Defect*  in  building,  aSl. 
Injury  to  tenant's  child,  64B. 

I^RCENY. 

Taking  wire-fencing,  j|s. 

LATERAL  SUPPORT.    Stt  Adfoimng  Umd  Onmerg. 

LAW  AND  LAWYERS. 

of  Charles  Dickens,  The  (arltri^),  401. 

LAW. 

Due  process  of.    See  Consfitutu»ftal  Law,  Usamg  Persons, 
Ex  post  facto.    Sec  Consiiiuiional  Law. 
CommcrciaL    See  Insurauct, 

LEASE. 

Gmstruction :  Rights  of  Parties,  435. 
Contract  to^  specific  performance,  438^ 
Effect  on  trade  fixtures,  33$. 
Use  of  property,  70& 

LIBEL. 

Responsibility  of  telegraph  companies,  sySL 

LICENSE. 

Railroad  Siding,  517. 

LIEN. 

Of  a  carrier.  313. 

LIFE  FSTATE.    See  Deeds, 

LIFE  INSURANCE.    See  Insurance, 

LIMITATION  OF  LIABIUTY.    See  Carriers, 

I.T>f!TATIO\S,     See  Ijiches, 

.Amendment  of  pleading.  53. 

Infants,  582. 

Promise  of  Administrator.  3ig 
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UQUOR  LAWS 

Constitmioaatttj,  $7^ 

UVERY  STABLE  KEEPERS. 
PtnonMl  injury.  stS. 

LOCAL  ACT. 

General  act  repcali,  31^ 

LOTTERY. 

What  Constititlcf,  jHi 

MANDAMUS. 

Answer.  5tS> 

MARRIAGE. 

Alien  to  eitixco,  ^ 

Annulment  on  ground  of  fraud,  JB6l 

Validity:  Jurisdiction  of  cooft,  $lB. 

MARRIED  WOMEN. 

Contract  of  turctytlii^,  365. 

Mortgage  executed  to  pay  liu$band'fl  debts  on  threatt  off  crimintl 

prosccQtioii,  ij8L 
Securing  husband's  debt*  S& 

MASTER  AND  SERVANT. 

Cosed  shops:  Non-union  men.  707. 

Fellow-seryantfl,  178,  1791 

Negligence  in  allowing  street  railway  to  erect  poles,  ij8L 

Place  to  work  in.  poles,  implied  duty,  ijl 

Torts  of  servant,  5BS. 

METEORITES. 

Real  and  personal  property.  771. 

MISJOINDER  OF  ACTIONS.  Sec  PUadmg. 

MINING  CLAIMS. 

Constmctiire  trusts,  ^6$, 

MORTGAGES     See  Married  IVomen. 

Burden  of  proving  payment  in  mortgage  for  support,  3191 

Cnntcniporaneous  records,  772. 

Estate  conveyed;  179. 

Priority  of  purchaser  for  value  without  notice.  3^7. 


8q2  index. 

MORTGAGES.  (Continncd). 

Purcha^c  at  judicial  tak,  3Ja 
Record :  Tc»t  of  pfiority.  771. 
Subse(|iicnt  Acquisition  of  title,  649. 

MLXICIPAL  CORPORATIOXS.    S««  Cofforalhms, 
Destruction  of  i^hade  trees,  5191 
Grade  of  street,  56. 
Improvements:  Retailing  wall,  455. 
Liabilities:  Prisons,  583. 
Police  power,  43$. 
U^e  of  streets,  77a. 

MLWICIPALITIES. 

Pro|>erty  charge<l  with  payment  of  municipal  bonds,  1791 
l."!«e  of  Public  property,  1791 

Ml'RDRR.    See  Prscrnt  9nd  Distribufitm. 

Some    remarks    on   charfinf   a   jury   in   a    trial   for   mnrder 

(arlitleh  577- 
Shooting  by  lunatic,  4j6i 

MUTUALITY.    See  Contracts. 

K.^TIONAL  BANKS. 

A<se5.<iment  against  shareholders:  Pledget,  707. 

NEGLIGENCE 

See  yf aster  and  Sertvmi, 
Attempt  to  save  life,  5191 
By  Christian  Science  heater,  314. 
Contributory  by  passenger,  3Ja 
Degree  of.  32a 

Imputation  of  negligence,  773 
Proximate  cause,  436,  649^ 

NUISANCE. 

Public:  Use  of  streets,  6sa 

OPINION  EVIDENCE.    See  Eviicme*. 

ORIENT. 

War  m  the.  in  the  light  of  international  law,  (arliV/r),  672,  7fi. 

OVERDRAFTS.    Stt  BanU, 


8QS 

OYSTRtBEDS.    Sm  P^##r^»  jn- 

PARENT  AND  CHILD. 

Coolnct  for  cvtiody  of  cntldi  3n^* 
Cwto4y  of  child ;  Ret  Adjodial%  i» 
Liabilitj  of  parent  for  duM't  lor^  sf9. 
Necctnrict  and  liabiltty  for  aaoN^  13^ 


PASSENGERS 

CootriDOlorj  : 
Expolsioo  oi    Soc  CmnufM. 
On  Freif  ht  Train.    Sec  Cwwitrg. 
Refnscd  carriafc,  31^ 

PATENTS. 

Conditional  liccnae  to  nacr»  S7* 

PHOTOGRAPHS 

At  cridencc.  391. 

PHYSICIANS 

Enplojfncnt  vf  corporaliont^  31S 

PLEADING.    See  Carp^rmHotu. 
Affidavit  of  defense,  5^3. 
Amendment,  SS- 
Ineontistcnt  Defeniet,  18& 
Misjoinder  of  action.  3B8L 

POLICE  POWERS    See  CpnsHtmfiofMi  Urn. 
Municipal  Corporationt,  43s 

POUCE. 

Liabilitj  to  maintain.  391. 

POSTMASTERS 

Liabilitir  on  bond.  43& 

POWER  OF  CONGRESS 

Exclusiveness  of,  over  interstate  and  foreign  commerce  (erfirlr). 

POWER  OF  STATE. 

Limitations  of,  under  a  reseved  right  to  amend  or  repeal  char- 
ters of  incorporation  (articU),  I,  73I  143. 
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PRACTICE. 

Affidivit  of  defense,  773* 

Ovcrrulinf  of  ctrenit  court  judgei,  j88^ 

PRACTISING  MEDIONE. 
Cbrittiaa  Scienec*  sto^ 

PREJUDICE. 
Jurof^  5*7. 

PRESUMPTION. 

From  fU|>|»ression  of  document,  3161 
Undue  influence,  437. 

PRINCIPAL  AND  AGENT. 

Non  existence  of  princtpftl.  TdBL 
Anthority  of  local  a^ent  of  railroad,  iftx 

PROCESS 

Privilege  from  fcrvica^  ST' 

PROPERTY.   Stt  ConjtiluHon^  Lam. 

Owner  of  osrster  beds  need  not  own  land  where  they  are  iitualed» 
321. 

PROVISIONS  BY  WILU 

For  posthumous  or  after-bom  children  Inoiey^  441. 

PROXIMATE  CAUSE. 
NetKfcnce.  436^ 

PUBLIC  POLICY.    See  ConfraiU, 

Exemption  laws,  and,  {artieie),  721, 

PUBUC  SCHOOLS. 

Relifiotts  exercises*  ^$0^ 

QUIETING  TITLE 
Jurisdictkm,  sao. 

RAILROADS.    See  Carriers. 

Condemnation:  Dwellinc  houses,  437. 

Condemnation  of  stock  of  other  roads,  32a. 

Construction:  Liens,  saa 

Noise  and  smoke,  773. 

Private  or  public  um,  774. 

Pri^-atc  crossing,  saa 

Siding:  License,  517. 

Street:  Funeral  Procession,  652. 
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REAL  ESTATE. 

Rctiiltint  tnNlfl»  yA 
Vftluc,  s«L 

RECEIVERS. 

AppoiirtiMatt  sUs. 

RECORDINa    St^yont$g€M. 

RELEASE. 

ContrscU:  Fimd,  siM, 
Vacation :  M-Jtoal  mittakc^  58^ 

REMAINDER,  VESTED.    SccITiKil 

REPLEVIN. 

Property  subject,  6$!. 

RESGEST^    SteEvidfmef. 

REVERTER 

Posftibility  of.    Sec  ^ssifmenL 

RIGHT  OF  ACTION. 
Assignment,  53* 

RIGHT  OF  PRIVACY. 

Publicatioo  of  pictwe.  437. 

RIPARIAN  RIGHTS.    See  WaUr  ComrMS. 

RULE. 

In  SHelley^t  case,  3891 

SALES. 

Illegal  parpofc,  591. 
Inspection  of  Goods,  6si. 
Of  land,  rridence  of  valnc,  jat. 
Rescission  of  contract,  774 
Sunding  Timber,  ^ 
Warranties,^. 

SCHOOL  BOARD. 

Authority  of,  see  KaccMMliM. 

SECURITY  DEED. 

Levy  of  execution  sale,  43^ 


8o6  UIIMK. 

SEDUCTIOK. 

AnUkct  Mad  defence^  390 

SERVICE. 

Noo-rcsidcnt  dtkaduUf  ^ 

SERVITUDE. 

Involniit«7, 
Set  CkimeM  Ejrckuiou  A€t 

SET-OFF. 

Bankruptcy*  427. 

SETTLEMENT. 

Conditional  on  immcdiau  payment,  S4a 

SHERIFF. 

False  return,  tftx 

SLOT-MACHINES.    See  GambKmg. 

SPECIFIC  PERFORMANCE. 
Contract  to  Lease,  43$, 
Of  agreement  to  bequeath,  334. 

SPENDTHRIFT  TRUSTS.    Sec  TrmsU. 

STARE  DEOSIS 
A|>peals«  181. 

STATUTE  OF  FRAUDS. 

Consideration  of  marriage,  S9. 
Suretjshsp,  57. 

STATUE  OF  LIMITATIONS. 
Stock  subscription,  774 

STATUTES. 

Approval  by  governor,  sn. 
Construction,  521. 

STATUTES  OF  ANOTHER  STATEL 
Full  faith  and  credit,  43J. 

STOCK. 

Condemnation  by  railroad^  3a. 
Voting  by  corporation,  31S 
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STOCK  TlL\NSFEIt 

Contract:  VilkSilr,  Sty 

STREET  RAILROADS.    Set  Raihoads, 

SURETYSHIP.    See  Ii9ni€d  IVomok 

TAX. 

Foreign  corporationti  S'S- 

TAXATION. 

Dcccndentt*  ettatet,  775 

Etectrk  meter  not  assessable  as  realty,  jtf. 

Intersute  commerce,  58^ 

Railroad  property,   181. 

Sutus  of  promissory  notes,  140^ 

Stocks  of  domestic  corporations,  s84> 

TELEGRAMS.  See  Ccnilict  of  Law;  Evidence. 
Delay  in  delivery,  4j8. 
Right  of  addressee  to  an  action,  14a 

TELEGRAPH  COMPANIES. 

Responsibility  oi    Sec  liM. 

TELEGRAPHS. 

Competency:  Transaction  with  decedent,  7091 
Evidence,  ydBL 

TELEPHONE  COMPANIES. 

Contracts :  Public  policy,  tt. 
Cunveyanrc  of  property,  l8f. 

THEATRE. 

Fixtures,  51$. 

TICKETS. 

Refusal  of  agent  to  validate  retom  coopont,  3891 

TORTS. 

Basis  of  affirmative  obligation  in  the  Law  of  TorU  (artichh 
x%  373,  137. 

TOWNS 

Liabilities,  32a. 
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TRADE  AXD  LABOR  DISPUTES. 

The  modern  American  !»<««  ari»inf  cmt  of  {«r/ir/^).  4fic. 

TRADE  FIXTURES. 

A0«cted  by  new  Umtt.  (ncit),  325. 

TRADE. 

Restraint  ol    Sec  Confncts. 

TRAFFIC  l>UOL    See  ImUrsfafc  Commtrce. 

TRUST  COMPANIES. 
Liabilitict,  652. 

TRUST  DEED. 

ConctmctioB.  ^ 
Foreclosure:  Validity,  52a. 

TRUSTEES 

Conduct  of  KasineM.  4391 

TRUSTS.  See  Minima  CMmj;  iniU. 
Effect  of  notice.  775. 
Spendthrift  truMs;  what  constitutes,  attl 

UNDUE  INFLUENCE.    See  f ril<f. 
Presun^ktfons,  457. 

UNFAIR  COMPETl  flON. 

Use  of  family's  name,  $9$. 

VACCINATION. 

Authority  of  Khool  board,  181. 

VENDOR  AND  PURCHASER. 

Building  materials  on  premises,  ifliL 

WAR. 

In  the  Orient  in  the  light  of  international  law  (ar/iWe),  67J,  738 

WARRANTY. 

Of  title  in  insurance.  318. 

WXRRANTIES.    See  5tf/r#. 
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WATERCOURSES. 
Overflow,  32J. 

Riparian  owner;  Surface  water,  18a. 
Riparian  rights  in  artificial  water  coariet*  141* 

WILLS. 

After-bom  children,  323. 

Af  rcement  to  bequcatli,  324 

Animus  testandi,  J66i 

r^.tditions  against  remarriafe.  50: 

ConstructiOQ,  44a 

Con«truclion :  Trusts,  776. 

Construction:  vested  remainder,  188. 

Construction  of  Limitation  after  devise  m  fee,  jga 

End  of  will,  43^ 

Execution  at  end,  $n. 

Jo*nt  wills,  44a 

Provision  for  after-bom  children,  $& 

Undue  influence,  3^3, 

WITNESSES. 

Competency  of  diildrea,  3901 
Examination  hf  Judge,  776. 
Privilege  of  physidaa,  5^ 
Service  of  process,  776. 
Testimony  in  former  proceeding,  SO^ 
Transaction  with  party  since  deceased,  591 
Transactions  with  decedents,  44a 
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